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ERISA IMPROVEMENTS ACT OF 1978

TUESDAY, AUGUST 15, 1978

U.S. SENATE, SUBCOMMITTEE ON LABOR 0F THE CoM-
MrrrE ON HUMAN REnoucs; AND SUBCOMMrrM ON
PRIVATE PENSION PLANS AND EPLOYE FRiNoG BENEFITS
OF THE COMmIrrEE ON FINANCE, Washington, D7.C.

The subcommittees met in joint hearing in room 4232, Dirksen Sen-'
ate Office Building, Senator Harrison A. Williams, Jr. (chairman
Subcommittee on Labor of the Committee on Human Resources), and
Senator Lloyd Bentsen (chairman, Subcommittee on Private Pension
Plans and Employee Fringe Benefits of the Committee on Finance)
presiding.

Present: Senators Williams, Bentsen, Javits, and Matsunaga.

OPENING STATEMENT OF SENATOR WILLIAMS

Senator WLLxAMS. We shall come to order, please.
Today we are beginning 3 days of hearings on legislation to amend

the Employment Retirement Income Security Act of 1974.
I am especially pleased that we have been able to arrange to have

these hearings conducted jointly by our Labor Subcommittee and Sen-
ator Bentsen's Pension Plans Subcommittee. Senator Bentsen and
other members of the Finance Committee share our avid interest in
improving ERISA, just as they shared our interest in developing it
4 years ago, and I am sure that I speak for all the members of the
Human Resources Committee when I say that I hope we can con-
tinue our cooperative efforts in this field.

Over the next 3 days, we will hear testimony from a wide range of
witnesses on several bills to amend ERISA and related provisions of
the Tax Code. These seven bills--S. 3017, S. 901, S. 2992, S. 3193, S.
1745, S. 1383, and S. 250--cover a variety of subjects. But all of them
are intended by their sponsors to improve the operation of ERISA.

S. 3017 is designed to foster and encourage the establishment and
maintenance of private sector employee benefit plans, to promote im-
provements in the plans, and to streamline the Government's regula-
tory efforts in this field. The concepts underlying the "ERISA Im-
provements Act" are, in my judgment, most important. But they will
be even more important in the future, as the shifts now taking place
in the American population culminate in a significantly larger propor-
tion of retirees, with a significantly larger necessity for adequate re-
tirement income. The most economically efficient, least painful way to
assure that retirement income is through the private pension system.

(1)
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Through this system private pensions can be funded soundly while, at
the same time, making billions of dollars available in investment
capital.

To achieve this goal, we must have more private plans covering more
workers. They must be plans that assure decent retirement income, and
that deliver what they promise.

In further developing S. 3017, we must also keep in mind the need to
improve plans for the benefit of American workers and their families.

For example, our proposal to enhance the rights of surviving spouses
of plan participants who die before reaching retirement age will elim-
inate a glaring deficiency that exists in the present law.

And our proposal to permit deductions for employee contributions
to plans is aimed at eliminating the inequities that now surround the
Individual Retirement Account provisions of the law.

ERISA went a long way toward upgrading plan standards and in-
suring plan fiscal integrity. With the benefit of over 31/ years of ob-
servations, it is obvious that this law can be improved. If we can make
those improvements, and complete the difficult task of conforming
existing plans to ERISA's rules, I believe we will see a return to the
pattern of expansion of private pension plan coverage that character-
ized the three decades before ERISA's enactment.

[The text of S. 3017, S. 901, S. 2992, S. 3193, S. 1745, S. 1383, and
S. 250 follows:]
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95Tu CONG WESS

SFASION S. 3017

IN THE SENATE OF THE UNITED STATES

MAY 1 (legislative diay, API 24), 1078

Mr. WtLu.xs (for himself and Mr. J.%vvrs) introduced the following bill;
which was read twice and referred to the Committees on Finance and
[iniaii Resources jointly by 1 talm hnious coilo-eit

A BILL
To amend the Employee Retirement Income Security Act of

1974 and the Internal Revenue Code of 1954 for the pur-
pose of shplifying, clarifying, and improving Federal law
relating to the regulation of employee benefit plans, to

foster the establishment and maintenance of plans, and for

other purposes.

1 Be it enacted bY the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

4 (a) SHORT TITLE.-This Act may be cited as the

5 "ERISA Improvements Act of 1978".

6 (b) TABLE OF CONTENTS.-

Sec. 1. Table of contents.
Sec. 2. 'Ic,.linical a l conforming cha nges.
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1 respectively, which are npeesiary to reflect throughout such

2 ('ode and Act the changes in the substantive provisions of

:3 law made Iy this Act.

4 TITLE I-CONSOLIDATION OF FED-
5 ERAL AGENCY RESPONSIBILI-
6 TIES FOR EMPLOYEE BENEFIT
7 PLANS
s Subtitle A-Findings; Declaration of
9 Policy

10 SEC. 101. FINDINGS AND DECLARATION OF POLICY.

11 (av) The Congress finds that the free flow of commerce

12 aiid the itlementation of the provisions of tie Employee

13 Retirement Ijtcoine Security Act of 1974 and the provisions

14 of silichiapters 1) and F of chapter 1 of the Internal Revenue

15 ('ode of 1954 (insofar as they relate to such Act) have

16 been restricted and hami)ered by administrative difficulties

17 en'ountered by the Labor Department, the Internal Revenue

18 Servi(e, and the Pension Benefit (hiaranty Corporation; that

19 the iimpleiiientation of su~ch provisions and the free flow of

20 (omtlerce have bieen further hampered and restricted by

21 assertions of applicability of Federal and State securities and

22 t her laws to ('ert i np e1)loye benefit plans; that the paper-

23 work irdens and complia nce costs resulting from such
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1 Act and Code provisions and afTecting employee benefit plans

2 and persons sponsoring such plans can be reduced in certain

3 respects without jeopardizing the interests of employees in

4 such plans and in the integrity of the assets of such plans;

5 and that present and future needs for retirement income can

6 best be met by strengtheiiing and improving private em-

7 ployee pension benefit plans and that it is in the national

8 interest to do so.

9 (b) It is hereby declared to be the policy of this Act

10 to consolidate the administration of the Employee Retirement

11 Income Security Act of 1974 and certain provisions of the

12 Internal Revenue Code of 1954 as relate to plans which are

13 subject to such Act in a single agency; to clarify prospee-

14 tively the extent to which Federal and State securities and

15 other laws may affect employee benefit plans which are sub-

16 ject to such Act and to protect certain persons and plans

17 and hold them harmless from liability due to certain types of

18 past, present, or future allegations under such Federal or

19 State securities laws; to provide new incentives to foster the

20 establishment and maintenance of private employee pension

21 benefit plans; and to further improve such plans by clarify-

22 ing, simplifying, and otherwise improving ;uch Act and the

23 provisions of such Code.
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I Subtitle B-Employee Benefits
1) Commission
3 SEC. 121. SPECIAL LIAISON OFFICERS FOR LABOR AND

4 TREASURY DEPARTMENTS.

5 (a) L.BOR DEPARTMENT OFFICI,.-There is estab-

6 lishud within the office of the Secretary of Labor, the position

7 of special liaison officer to the Employee Benefits Commis-

8 sion. The special liaison officer shall be appointed by the

9 President, by and with the advice and consent of the Senate,

10 froin a list of nominees submitted to the President by the

11 Secretary of Labor and shall serve for a term of years in

12 accordance with the provisions of section 122(b). The

13 special liaison officer shall serve as chairman of the Employee

14 Benefits Commission and shall report regularly to the Secre-

15 tary of Labor on the activities of the Commission.

16 (b) TREASURY ])EPARTMENT OFFICER.-There is es-

17 tablished within the office of the Secretary of the Treasury

18 the position of special liaison officer to the Employee Benefits

19 Comlnission. The special liaison officer shall be appointed

20 by the President, by anid with the advice and consent of

21 the Senate, from a list of nominees submitted to the Presi-

22 dent by the Secretary of the Treasury and shall serve for

23 a ter'in of years in accordance with the provisions of section

24 122 (1)). The special liaison officer for the Treasury shall

25 serve as vice-chairman of the Employee Benefits Commission
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1 and shall report regularly to the Secretary of tile Treasury on

2 the activities of the Conmission.

3 SEC. 122. EMPLOYEE BENEFITS COMMISSION.

4 (a) ESTABIISI.MENT,-There is estaldished, as an

5 independent agency within the executive branch of the

6 (oveniment, the Eml)loyee Beniefits Commission. The Corn-

7 mission is composed of-

8 (1) the special liaison officer for the Secretary of

9 Labor appointed under subsection (a) of section 121,

10 (2) the special liaison officer for the Secretary of

11 the Treasury appointed under subsection (b) of section

12 121, and

13 (3) three additional members appointed by the

14 President, by and with the advice and consent of the

15 Senate, selected from a list of nominees submitted jointly

16 by the Secretary of Labor and the Secretary of the

17 Treasury.

18 (b) TERIMS OF OFFICE.-

19 (1) NUMBER OF YF."s.-Members of the Com-

20 mission shall serve for terms of 6 years, except-

21 (A) the special liaison officer for the Secre-

22 tary of the Treasury first appointed after the date

23 of enactment of this Act shall serve for a term of

24 3 years, and

25 (B) of the 3 members of the Commission ini-

33-549 0 - 78 - 2
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tially appointed under paragraph (3) of subsec-

2 tion (a), one shall serve for a term of 2 years, one

shall serve for a term of 4 years, and one shall serve

4 for a term of 6 years.

5 (2) SERVICE BEYOND EXPIRATION DATE.-A

6 member of the Commission may serve as a member of

7 the Commission after the expiration of his term until a

8 successor has taken office as a member of the Commis-

9 Sion.

10 (3) VACANCY AUPOINTMENTs.-AIl individual

11 appointed to fill a vacancy occurring other than by the

12 expiration of a term of office shall be appointed only

13 for the unexpired term of the member such individual

14 succeeds.

15 (4) POLITICAL AFFILJATION.-Not more than 3

16 members of the Commission may be affiliated with tbA

17 same political party.

18 (c) COM.PE H-NsAT'ro.-MeInbers of the Commission

19 shall receive compensation equivalent to the compensation

20 paid at level II of the Executive Schedule.

21 (d) I-'uNcTIONs.-Tlhe Commission, shall-

22 ( 1) formulate policy respecting Federal laws which

23 now or may hereafter relate to eml)oyee benefit plans

24 described in section 3 (3) of the Employee Retirement

25 Income Security Act of 1974.
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1 (2) administer and( enforce titles I and IV of such

2 Act, and

(3) adiiiiiister aud seek to obtain compliance with

sections 401, 410, 411, 412, 413, 414, 6057, and (3058

5 of the Internal Revenue Code of 1954 insofar as such

6 sections relate to employee benefit plans (as defined

7 in section 3 (3) of the Employee Retirement Income

8 Security Act of 1974) described iii section 4 (a) of

9 such Act and not exempt under section 4 (b) of such

10 Act.

11 (e) RULES, ETC.-TIhe 'ommission shall prepare writ-

12 ten rules for the conduct of its activities, shall have an

13 official seal which shall be judicially noticed, and shall

14 have its principal office in or near the District of Columbia

15 (but it may meet or exercise any of its powers anywhere

16 in the United States).

17 (f) ADMINISTR\TIVE AUTHORITY.-

18, (1) STAFF DIRECTOR; oEN;' RATL COUNNsrL.-The

19 Commission shall have a staff director and a general

20 counsel who shall he appointed by the Chairman. The

21 staff director and the general counsel shall be paid

22 at a rate not in excess of the rate in effect for level IV

23 of the Executive Schedule. With the approval of the

2.1 Chairman, the staff director may-

S. 3017-2
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1 (A) appoint and fix the compensation of such

2 additional personnel as I' considers necessary, and

3 (B) procure temporary and intermittent serv-

4 ices to the same extent as authorized by section

5 3 109 (b) of title 5, United States Code.

6 (2) USE OP OTIIER AGENCIES' ImSOURCES.-II

7 carrying out its responsibilities, the Commission may

8 avail itself of the assistance, including personnel and

9 facilities. (f other agencies and departments (if the

10 united States (6ovenment. The heads of such other

11 agencies and departments may make available to the

12 Commission such personnel, facilities, and other assist-

13 ante, with or without reimbursement, as the Commission

14 may request.

15 SEC. 123. POWERS OF COMMISSION.

16 (a) IN GENERAL.-The Commission has the powers

17 expressly granted to the Secretary of Labor and the Pension

18 Benefit Guaranty Corporation under the Employee Retire-

19 ment Income Security Act of 1974 and, in addition, ha;

20 the power-

21 (1) to require, by special or general orders, any

22 person to submit in writing such reports and answers

23 to questions as the Commission may prescribe, and such

24 submission shall be made within such reasonable period
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1 of tinie, and iinder oath or otherwise as tile Commission

2 may require;

3 (2) h) a ministerr oaths or affirmations;

4 (2)) to require ly subl)oena, signed by the chair-

5 ma~in ir t]fe vice chairman. tihe attendance and testimolnY

6 of witlesse.s and time lroduetion of all (h4cmlIletlary evi-

7 delle relating to the execuitioni of its d(Ities"

8 (4) ii any l)ioceeding or investigation. to order

9 tcstinmoIt\- too he taken l)y deposition before any person

10 " \Ii is desi,?-nated lv ti e (' commission and ia,; tile power

11 ti, uItinister oaths and, in such instances, to Compel

12 tcttnon and tle production of evidence in th se

13 manner as authorized under paragraph (3)

14 (5) to pay witnesses the same fees and mileage as

15 are paid ill like circumstances in the courts of the llited

16 States;

17 (() to initiate (through civil actions for injunctive.

18 declaratory, or other appropriate relief) , defend, or ap-

19 peal from a decision in, any civil action ill the name of

20 the ((mm ission for the purpose of enforcing the provi-

21 sions of titles I and IV of the Employee Retirement

22 Income Security Act of 1974, through its general

23 counsel;

24 (7) to develop such prescribed forms and to make.
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amend, and repeal such rules, pursuant to the provisions

'2 (,f chapter 5 of title 5, Uiited States Code, as are neces-

:1 sary to carry out the lprovisiois of this Act and of titles I

4 and IN' (if th1 Employee lctireumivlt lIncome Security

5 k ct of 1974 ;

6 (8) to conduct investigations and hearings, to

7 encourage voluntary compliance, and to report apparent

s criminal law violations to the al)propriate law enforce-

9 inent authorities; and

10 (9) to certify to the Secretary of the Treasury

1 1 that &.-. employee benefit plan decried in section 122

12 (d) (3) of this Act-

13 (A) satisfies or does not satisfy (or has or has

14 not satisfied) the requirements of sections 401, 410,

15 411, 412, 413, 414, 6057, or 6058 of the Internal

16 Revenue Code of 1954, or

17 (B) satisfies or does not satisfy (oi- hia. or has

18 not satisfied) the requirements of sections 44C and

19 441) of the Internal Revenue Code of 1954.

20 (b) EN.FORCE. N-ET OF ODEPS OF TIE Co%[rIs--

21 STON.-.\ 1N listed States districtt court withiii the jtirisdic-

22 tion of which aiv inquiry is carried on may, upon petition by

2:3 the Commission in case of refusal to obey a subpena or order

24 of the Commission issued under subtction (a) , issue an

25 order requiring compliance therewith. Any failure to obey
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1 the order of the court max, be punished by the court as

contempt.

' (e) TIt.kNSFE OF FU(TioS.-All functions of the

1 Secreta,'y of LIabor under tlme ]1"11)loyee Retirement Income

5 Security Act (if 1974 are transferred to, and shall be

(i carried out by, the commissionn . All functions of the Pension

7 Benefit (uaranly ('orponition under such Act are trans-

s ferred to, and shall be carried out hy, time (ommission. All

! functions of the Secretary of the '1"easm-3tunder Sections

10 401, 410, 411, 412, 413, 414, 6057, and 6058 of the

11 Internal Revenmue Code of 1954, insofar as such sections

12 relate to employee benefit plans described in section 122

13 (d) (3) of this Act, are transferred to, and shall be carried

14 out by, the Comnission.

13- (b) TItANSFEI PROVISIONS.-

16 (1) PEIRSONNEL, ETC.-All personnel, liabilities,

17 contracts, property, and records determined by the )i-

18 rector of the Office of Almagemuent and Budget to be

19 employed, held, or used phrinarily in connection with the

20 functions of the Secretary of Labor uider the Employee

21 Retirement Immne Security Act of 1974, of the Pen-

22 sion Benefit Guaranty C'lrporation under such Act, aid

23 of the Secretary of the Treasury inder sections- 401,

24 410, 411, 412, 413, 414, 6057, and 6058 (of the In-

25 I ernal Revenue ('d(e (if 1954, insofar as such sections
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1 relate to employee benefit plans described in section 122

2 (d) (3) of this Act, are transferred to the Commission.

3 (2) TRANSFEI? OF PERSONNEL.-

4 (A) Except as provided ini subparagraph (B),

5 persomiel cgaged in functions trazisferred under

6 paragraph (1) shall be transferred iii accordance

7 with applicable laws and regulations relating to

8 the transfer of functions.

9 (B) The transfer of personnel pursuant to

10 paragraph (1) shall be made without reduction in

11 classification or compensation for one year after such

12 transfer.

13 (3) PROCEDURAL EFFECTS OF TRANSFER.-

14 (A) All laws and regulations relating to the

15 functions transferred under this Act shall, insofar as

16 such laws and regulations are applicable and not

17 amended by this Act, remain in full force and effect.

18 All orders, determinations, rules, and opinions made,

19 issued, or granted under such laws by the Secretary

20 of Labor, the Pension Benefit Guaranty Corlora-

21 tion, or by the Secretary of the Treasury, which

22 are in effect at the time of the transfer provided by

23 paragraph (1), and which are consistent with the

24 amendments made by this Act, shall continue in
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effect to the same extent as if such transfer had not

occurred.

• :3 (B) The provisions of this Act shall not affect

4 any proceeding pending before the Secretary of

5 Labor, the Pension Benefit Guaranty Corporation,

6 or the Secretary of the Treasury on the date of

7 enactment of this Act.

8 (C) No suit, action, or other proceeding cor-

9 menced by or against the Secretary of Labor, the

10 Pension Benefit Guaranty Corporation, or the Secre-

11 tary of the Treasury shall abate by reason of the

J2 transfer made under paragraph (1). The court be-

13 fore which such suit, action, or other proceeding is

14 pending may, on motion or supplemental petition

15 filed at any time within 12 months after the date of

16 enactment of this Act, allow such suit, action, or

17 other proceeding to be maintained against the Cora-

18 Hission if the party making the motion or filing the

19 petition shows a necessity for the survival of the

20 suit, action, or other proceeding to obtain a settle-

2t ment of the question involved.

22 SEC. 124. CERTIFICATION OF CERTAIN IMPROVED PLANS.

23 (a) GENERAL RuL.-The Commission shall, upon

24 application made by an employer who maintains a qualified
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1 employer retirement plan (as defined in section 221 (c) (3)

2 (A) through (E) of the Interial Revenue Code of 1954),

3 certify such plan to tle Secretary of tile Treasury as an

4 improved plan for purposes of tile credit allowed by section

5 44D of the Internal revenue Code of 1934 if, for the plan

(; year for which certification is requested-

7 (1) tile Commission. deteriiines that there has

S been a substantial inlprovement in the employee benefits

9 under the plan as compared with the preceding plan

10 year, and

11 (2) rights of employees nider the ternis of the

12 plan exceed the minimum requirements described in part

13 2 of title I of tile Employee Retirement Income Security

14 Act of 1974.

15 (b) MINIMUM IMPROVE3MENT STANDARDS.-The

16 Comniission shall not certify any plan as an improved plan

17 under subsection (a) unless, under the plan-

18 (1) the age and service reqluirements for participation

19 (1) the age and service requirements for participa-

20 tion in such plan permit significantly earlier participation

21 than must be permitted under the age and service re-

22 quirements of section 202 of tie Employee Retirement

23 Income Security Act of 1974, and
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1 (2) the rate at whivlI a participant's right to his

2 n0,1al retirement benefit becomes nonforfeitable is sig-

3 nificantly more rapid than the lea,,t rapid rate permitted

I under section 203 o f such Act, (or

(3) the t 'omiii,,0cn dctertilus that there is some

6 other significant imu'provemuelnt in a participant's benefits

7 and rights uider the iplan which is at least equivalent to

8 an iml)rovement which would satisfy the rcquircment,; of

9 paragraphs (I) and (2).

10 SEC. 125. TERMINATION OF TREASURY DEPARTMENT'S

11 JURISDICTION OVER CERTAIN ASPECTS OF

12 CERTAIN PLANS; AGENCY COOPERATION.

13 (a) TERMI..NATION OF TIAus'Rv JURISDICTION.-

14 Except as provided in subsetions (b) and (c) , the Sere-

15 tary of the Treasury shall not adminiitcr, seek to obtain

16 compliance with, or otherwiecexrcie responsibility or pow-

17 er respecting sections 401, 410, 411, 412, 413, 414, 6057,

18 6058, 4971, and 4975 of the Internal Revenue ('ode of 1954

19 insofar as such sections relate to an employee benefit plan

20 (as defined in section 3 (8) of the Employee Retirement

21 Income Security Act of 1974) described in section 4 (a)

22 of such Act and not exempt under section 4 (bi) of such

23 Act.

S. 3017-3
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I (b) CERTIFICATIONS BY COMM ISSION.-Certificati lis

2 made by the Employee Benefits Commission to the Secre-

3 tary of the Treasury pursuant to section 123 (a) (9) of this

4 Act shall be treated by the Secretary as if he had made

5 such certifications himself.

6 (c) COOPERATION.-Pursuant to procedures they shall

7 jointly formulate and establish, the Employee Benefits Corn-

8 mission, the Secretary of Labor, and the Secretary of the

9 Treasury shall make arrangements for-

10 (1) notification by the respective Secretaries to

11 the Commission regarding information which concerns

12 the Commission's functions under section 122 (d), and

13 (2) notification by the Commission to the Sec-

14 retaries regarding information which concerns their

15 respective functions under laws relating to employee

16 benefit plans.

17 SEC. 126. EFFECTIVE DATE AND REPEAL.

18 This title shall take effect one year after the date of

19 enactment of this Act. Subtitle A of title III of the Em-

20 ployee Retirement Income Security Act of 1974 is repealed

21 on such effective date.
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TITLE I1-AMENDMENTS TO THE
2 EMPLOYEE RETIREMENT IN-
3 COME SECURITY ACT OF 1974
4 Subtitle A-Declaration of Policy;
5 Definitions
6 SEC. 201. DECLARATION OF POLICY; DEFINITIONS.

7 (a) DECLARATION, OF POLICY.-Section 2 of the Em-

8 ployee Retirement Income Security Act of 1974 is amended

9 by adding at the end thereof the following new subsection:

10 " (d) It is hereby further declared to he the policy of

11 this Act to foster the establishment and maitenance of

12 employee benefit plans sponsored by employers, employee

13 organizations, or both.".

14 (b) Section 3 of the Employee Retirement Income

15 Security Act of 1974 is amended by-

16 (1) redesignating paragraph (4) as paragraph

17 (4) (A) and by adding at the end thereof the following

18 new subparagraph:

19 " (B) For purposes of this paragraph, the term 'em-

20 ployec's beneficiary association' shall meau an association in

21 which employees participate as members and in which eligi-
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1 bility for membership is based on a commonality of interest

2 with respect to the members' employment relationships.";

3 (2) striking out subparagraphs (A), (B), (C),

4 (D), (H), and (I) of paragraph (14) and inserting

5 in lieu thereof, respectively, the following subpara-

6 graphs:

7 " (A) any fiduciary, counsel, or employee of such

8 plan;

9 "(B) a person providing professional services to

10 such plan, or a person providing nonprofessional services

11 on a continuous basis to such plan;

12 "(C) an employer any of whose employees are

13 covered by such plan, if the employees of such employer

14 constitute 5 percent or more of all employees covered

15 by the plan;

16 "(D) an employee organization any of whose

17 members are covered by such plan, if the members of

18 such employee organization constitute 5 percent or

19 more of all employees covered by the plan;

20 "(I) an officer, director (or an individual having

21 powers or responsibilities similar to those of officers or

22 (irectors), a 10 percent or more shareholder, or a highly

23 compensated employee (earning 10 percent or more of

24 the yearly wages of an employer) or a person described

25 in subparagaph (d) (D), (E), or (0) ; or
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2

11 lieu thereof the following:

"(i) which is maintained pursuant to one or more

collective bargaining agreements between an employee

organization and more than one employer,

"(ii) to which ten or more employers contribute,

or to which more than one and fewer than ten employers

contribute if the Secretary finds that treating such a

plan as a multivinploycr plan would be consistent with

the purposes of this Act, and",

(B) redesignating clauses (iv) and (v) of para-

graph (:37) (A) as clauses (iii) and (iv) , respectively,

and

(C) striking out subparagraph (B) of paragraph

(37) and inserting in lieu thereof the following new sub-

paragraph:

21

(I) a 10 percent or more (iii capital or profits)

partner, or joint venturer with, a person described in

subparagraph (C) , (D), (E) , or (0) .";

(3) inserting in paragraph (15) "brother, sister,"

immediately before "spouse,";

(4) striking out "Thie" in paragraph (20) and

inserting in lieu thereof "Except as otherwise provided

in section 514 (d) (2), the";

(5) (A) striking out clauses (i), (ii), and (iii) of

subparagraph (A) of paragraph (37) and inserting in

3

4

5

6

7

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 " (B) For purposes of this paragraph, all corporations

2 which are imernbers of a controlled group of corporations

0 (within the Iieaning of section 1563 (it) of the Internal

4 Revenue Code of 1954, determined without regard to section

51;3(e) (3) ((') of such ('ode) shall Ibe denied to be

6 one employer.".

7 Subtitle B-Simplifying and Clarifying
8 Amendments
9 PART 1-REPORTING AND DISCLOSURE

10 SEC. 221. DISCLOSURE OF ACCRUED BENEFITS.

11 Section 105 of the Employee Retirement Income Sc-

12 curity Act of 1974 is amended to read as follows:

13 "IRE'OI(TING 0' IPAlrlCII'ANT'S BENi ' ElInIITS

14 "SEc. 105. (a) (1) Each administrator of an cmployce

15 pension benefit plan shall furnish to any plan participant or

16 beneficiary who so requests in writing a statement indicating,

17 on the basis of the latest available information-

18 "(A) the total benefits accrued, and

19 " (B) the nonforfeitable pension benefits, if any,

20 which have accrued, or the earliest date on which bene-

21 fits will become nonforfeitable.

22 " (2) In no case shall a participant or beneficiary be

23 entitled under this subsection to receive -more than one

24 report described in paragraph (1) during any one twelve-

25 month period.
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1 "(3) If an administrator furnishes an annual statement

2 which contains the information required by this subsection,

3 the furnishing of such annual statement shall satisfy the re-

4 quirements of this subsection.

5 "(4) This subsection shall apply to a plan to which

6 more than one unaffiliated employer is required to contribute

7 only to the extent provided by regulations prescribed by the

8 Commission.

9 " (b) (1) Each administrator of an employee pension

10 benefit plan shall report, in such manner and at such time

11 as may be provided in regulations prescribed by the Commis-

12 sion, to each plan participant who during a plan year-

13 "(A) (i) terminates his service with the employer,
1.1 o

or _

15 " (ii) has a 1-year break in service, and

16 "(B) is entitled to a deferred vested benefit under

17 the plan as of the end of such plan year, and

18 "(C) with respect to whom retirement benefits are

19 not paid under the plan during such plan year.

20 The report required under this subsection shall inform the

21 employee of the nature, amount, and form of the deferred

22 veted benefit to which such participant is entitled, and such

23 other information as the Commission may require.

24 "(2) Not more than one report shall be required under

33-549 0 - 78 -3
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1 paragraph (A) (ii) with respect to consecutive one year

2 breaks in service.

3 "(c) (1) Except as provided by paragraph (2) of this

4 subsection, each employer shall, in accordance with regula-

5 tions prescribed by the Commission, maintain records with

6 respect to each of his employees sufficient to determine the

7 benefits due or which may l)ccole due to such employees.

8 The employer shall furnish the plan administrator informa-

9 tion necessary for -the administrator to make the reports re-

10 quired by subsections (a) and (b).

11 "(2) If more than one employer adopts a plan, each

12 such employer shall, in accordance with regulations pre-

13 scribed by tie Commission, furnish to the plan administrator

14 information necessary for the administrator to maintain the

15 records and make the reports required by subsections (a)

16 and (b). Such an administrator shall maintain the records

17 and, to the extent provided under regulations prescribed by

18 the Commission, make the reports, required by subsections

19 (a) and (b).

20 "(3) If any person who is required under this section

21 (other than under subsection (a) (1)) to furnish informa-

22 tion or to maintain records fails to comply with such require-

23 ments, he shall pay to the plan a penalty of $10 for each

24 employee with respect to whom such failure occurs, unless

25 it is shown that such failure is due to reasonable cause.".
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1 SEC. 222. EXEMPTION FOR REPORTING AND DISCLOSURE,

2 REQUIREMENTS.

3 (a) IN GENERAL.-Section 110 of such Act is amended

4 to read as follows:

5 "E-XLEXMPTIONS AND MODIFICATIONS

6 "SEC. 110. The Secretary may by regulation exempt

7 any employee benefit plan or person, or any class of em-

8 ployee benefits plans or persons conditionally or uncondi-

9 tionally from any requirement of this part or may modify

10 any such requirement if he determines that such exemption

11 or modification is--

12 "(1) appropriate an dnecessary in the public inter-

13 est, and

14 "(2) consistent with the purposes of this title.".

15 (b) CONFORMING CHANOS.--Section 104 (a) of such

16 Act is amended-

17 (1) by striking out paragraphs (2) and (3), and

18 by redesignating paragraphs (4) and (5) as (2) and

19 (3), respectively, and

20 (2) by striking out "paragraph (4)" in paragraph

21 (3) (as redesignated) and inserting in lieu thereof

22 "paragraph (2) ".

23 SEC. 223. ELIMINATION OF SUMMARY ANNUAL REPORT.

24 Section 104 (b) is amended-

S. 3017 -4
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1 (1) by striking out paragraph (3) and redesignat-

2 ing paragraph (4) as (3), and

3 (2) by inserting before the period at the end of

4 the last sentence of such paragraph a comma and the

5 following: "but the charge for furnishing a copy of

6 the latest annual report may not exceed $10".

7 SEC. 224. CONSOLIDATION OF FORMS.

8 Not later than 18 months after enactment of this Act,

9 the Commission shall, with respect to employee benefit

10 plans described in section 122 (d) (3) of this Act, prescribe

ii a single form (or a single series of forms) which shall be

12 used to satisfy the requirements of section 102 (a) (2) of

13 the Employee Retirement Income Security Act of 1974

14 and such additional reporting requirements as the Conmnis-

15 sion deems necessary for the reporting of information pres-

16 ently reported on Internal Revenue Service Forms 5300,

17 5301, and 5303.

18 SEC. 225. IMPROVEMENT OF REPORTING REQUIREMENTS.

19 In order to avoid the reporting of unnecessary inforlna-

20 tion, the Commission shall develop reporting forms and re-

21 quirements for employee benefit plans described in section

22 122 (d) (3) of this Act which, to tile maximum extent feasi-

23 bie and consistent with the purposes of this Act and the Eni-

24 ployee Retirement Income Security Act of 1974, take into

25 account the different types and sizes of employee benefit



29

27

1 plans. Not later than 18 months after the date of enactment

2 of this Act, the Commission shall report to the Congress on

3 the actions taken and proposed to be taken to implement

4 this directive. Not later than 24 months after the enactment

5 of this section, the Commission shall submit to the Congress

6 its final written report on the implementation of this section.

7 SEC. 226. OPINIONS OF ACTUARIES AND ACCOUNTANTS.

8 Section 103 (a) of the Employee Retirement Income Se-

9 curity Act of 1974 is amended-

10 (1) by inserting ", except to the extent required

11 by subparagraph (B)," in paragraph (3) (A) after

12 "Such examination shall be conducted in accordance with

13 generally accepted auditing standards,",

14 (2) by striking out "may" in paragraph (3) (B)

15 and inserting in lieu thereof "shall",

16 (3) -by striking out "if he so states his reliance"

17 in such paragraph,

18 (4) by striking out "may" in paragraph (4) (D)

19 and inserting in lieu thereof "shall", and

20 (5) by striking out "if he so states his reliance"

2t in such paragraph.

22 SEC. 227. UPDATE OF SUMMARY PLAN DESCRIPTION.

23 Section 104 (b) (1) of the Employee Retirement In-

24 come Security Act of 1974 is amended to read as follows:

25 "(1) The administrator shall furnish to each partici-
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1 pant, and each beneficiary receiving benefits under the plan,

2 a copy of the summary plan description, and all modifications

3 and changes referred to in section 102 (a) (1)-

4 "(A) within 90 days after he becomes a partici-

5 pant, or (in the case of a beneficiary) within 90 days

6 after he first receives benefits, or

7 "(B) if later, within 120 days after the plan be-

8 comes subject to this part.

9 Not less frequently than every tenth year after the plan

10 becomes subject to this part, the administrator shall furnish

11 to each participant and to each beneficiary receiving benefits

12 under the plan, the summary plan description described in

13 section 102 which shall be updated by the integration into the

14 summary plan description of all plan amendments, if any,

15 made within such 10-year period. If there is a modification

16 or change described in section 102 (a) (1), a summary

17 description of such modification or change shall be furnished

18 not later than 210 days after the end of the plan year in

19 which the change is adopted to each participant and to each

20 beneficiary who is receiving benefits under the plan.".

21 SEC. 228. SCOPE OF ACCOUNTANT'S OPINION.

22 Section 103 (a) (3) (C) of the Employee Retirement

23 Income Security Act of 1974 is amended by striking out

24 "need" and inserting in lieu thereof "shall".
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1 SEC. 229. EFFECTIVE DATES.

2 The amendments made by sections 222 and 227 shall

3 be effective, and the amendments made by sections 223,

4 226, and 228 shall apply with respect to plan years begin-

5 ning on and after the date of enactment of this Act. Sections

6 224 and 225 shall be effective 12 months after such enact-

7 ment date. The amendments made by section 221 shall be

8 effective 18 months after such enactment date.

9 PART 2-MINIMUM STANDARDS

10 SEC. 231. RECIPROCAL AGREEMENTS.

11 Section 209 of the Employee Retirement Income Secu-

'12 rity Act of 1974 is amended to read as follows:

13 "IRECIPIOCAL AGIMEEMIENTS

14 "SEc. 209. Notwithstanding any other provision of this

15 title, the contributions made with respect to the employment

16 of an employee pursuant to a collective-bargaining agreement

17 and payable to a pension or welfare plan maintained pur-

18 suant to that agreement (hereinafter in this section referred

19 to as the 'away plan') may be transferred to a similar pen-

20 sion or welfare plan established pursuant to another collec-

21 tive bargaining agreement under which the employee had

22 previously become a participant (hereinafter referred to

23 in this section as the 'home plan') if such transfer is pursuant

24 to a written agreement between the administrator of the
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1 away plan and the administrator of the home plan. In any

2 ease where contributions received with respect to the employ-

3 ment of an employee are transferred from an away plan

4 to a home plan in accordance with this section, such employ-

5 ment shall be considered as employment under the jurisdic-

6 tion of the home plan for purposes of computing the accrued

7 benefit and vesting of such employee, but the employer who

8 contributed to the away plan on behalf of such employee

9 shall not be deemed to be an employer maintaining time home

10 plan solely because of such transferred contributions. The

11 Secretary may by regulation establish additional conditions,

12 and such variances and exemptions as are consistent with

13 the purposes of this Act, in order to facilitate such transfer

14 arrangements in the interest of portability and to protect

15 the pension and welfare benefits of employees who become

16 employed under two or more collective bargaining agree-

17 nients associated with different pension or welfare plans.".

18 SEC. 232. DETERMINING PARTICIPATION ON A PLAN YEAR

19 BASIS.

20 The second sentence of section 202 (a) (3) (A) of the

21 Employee Retirement Income Security Act of 1974 is

22 amended by inserting " (i)" after "first day of a plan year"

23 and by inserting after "date his employment commenced"

24 the following: "or (ii) in time case of a pi, where rights and

25 benefits under this part are determined oi the basis of all
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1 of an employee's service without regard to the date on

2 which the employee's participation in the plan commenced".

3 SEC. 23. SPECIAL RULE FOR 125 DAYS OF SERVICE IN THE

4 CASE OF A MARITIME INDUSTRY.

5 Section 204 (b) (3) (F) of the Employee lHetirclnl'Int

6 Income Security Act of 1974 is amended by striking out

7 ''a year of llarticipation'' and inserting in lieu thereof the

8 following: "1,000 how's (if emplmvment".

9 SEC. 234. SUMMATION OF DIFFERENT BENEFIT ACCRUAL

10 RATES.

11 Section 210 (a) of the Employee Retirement Income Be-

12 ruity Act of 1974 is amended by adding at the end thereof

13 the following new paragraph:

14 "(4) a multiemployer plan may provide that the

15 accrued benefit to which a participant is entitled upQn.

16 his separation from the service is-

17 " (A) (i) the sum of different rates of benefit

18 accrual for different periods of participation as de-

19 fined by one or more fixed calendar dates, or

20 "(ii) the sum of different rates of benefit ac-

21 crual for different periods of participation, as defined.

22 by employment in different bargaining units, and

23 "(B) determined, for purposes of subpara-

24 graphs (A) and (C) of subsection 204 (b) (1),.

25 by projecting the normal retirement beueit to which
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1 a participant would be entitled if he continued to

2 accrue benefits at the average of the rates applicable

3 to his period of actual participation.".

4 SEC. 235. SUSPENSION OF BENEFITS BECAUSE OF REEM-

5 PLOYMENT.

6 Section 203 (a) (3) (B) of the Employee Retirement

7 Income Security Act of 1974 is amended-

8 (1) by striking out "in the same trade" in clause

9 (ii) and inserting in lieu thereof ", trade,", and

10 (2) by striking out "'employed'." in the last

11 sentence and inserting in lieu thereof the following:

12 "which may, with respect to clause (ii), include self-em-

13 ployment. The permissible period of benefit suspension

14 shall include a period determined pursuant to rcgu-

15 lations promulgated by the Commission in addition to

16 the months in which the employment occurs to the ex-

17 tent necessary to prevent the periodic payment and sus-

18 pension of pension benefits to workers who have not

19 retired but who continue to work on an irregular basis.

20 The imposition of a financial penalty on a pensioner who

21 fails to report his employment as required by the rules

22 of a plan shall not be deemed a violation of the vesting

23 requirements of this section. The amount of the financial

24 penalty permitted by the preceding sentence shall be

25 determined pursuant to regulations promulgated by the
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1 Commission but in no event shall the penalty exceed an

2 amount equal to one year's benefit.".

3 SEC. 236. AMENDMENTS TO CONFORM PLANS TO FINAL

4 REGULATIONS.

5 Section 204 of the Employee Retirement Income Secu-

6 rity Act of 1974 is amended by redesignating subsection

7 (h) as (i) and inserting after subsection (g) the following

8 new subsection:

9 "(h) Any plan amendments adopted prior to Janu-

10 ary 1, 1980, which comply with final regulations issued

11 under this Act shall not be deemed to violate any provision

12 of this title by reason of the fact that such amendment

13 changes or revises any amendment adopted after Septem-

14 ber 2, 1974, and prior to issuance of such final regulations,

15 unless such amendment has the effect of decreasing vested

16 rights or accrued benefits under such plan as in existence on

17 September 2, 1974.".

18 SEC. 237. REDUCTIONS IN RETIREMENT OR DISABILITY

19 BENEFITS. _

20 Section 206 (b) of the Employee Retirement Income

21 Security Act of 1974 is amended-

22 (1) by inserting after "plan" in paragraph (1)

23 the following: "or is receiving disability benefits under

24 a welfare plan",

25 (2) by inserting immediately after "this Act" the

S. 3017-5
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1 following: "(or, in the case of a participant or benefici-

2 ary who is receiving disability benefits under a welfare

3 plan, the date of enactment of the ERISA Improve-

4 ments Act) ", and

5 (3) by adding at the end thereof the following new

6 sentence: "A pension plan may not reduce pension bene-

7 fits being received by a participant or beneficiary or

8 pension benefits in which a participant who is separated

9 from the service has a nonforfeitable right by reason of

10 any payment made to the participant or beneficiary by

11 the employer maintaining the plan as the result of an

12 award made under a workers compensation law.".

13 SEC. 238. JOINT AND SURVIVOR ANNUITY.

14 (a) Section 205 of the Employee Retirement Income

15 Security Act of 1974 is amended-

16 (1) by inserting "(1)" after "(a)" in subsection

17 (a), and by adding at the end of such subsection the

18 following new paragraph:

19 "(2) If a pension plan does not provide for the pay-

20 meant of benefits in the form of an annuity, with respect to

21 any participant who under the plan has a nonforfeitable

22 right to not less than 50 percent of his accrued benefit de-

23 rived from employer contributions and who dies before re-

24 ceiving such percentage of his benefit which is nonforfeitable,

25 such plan shall provide that the participant's account balance
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1 shall be distributed in the form of a lump sum to the par-

2 ticipant's surviving spouse not later than 60 days after the

3 end of the plan year in which the participant died.".

4 (2) by striking out subsection (b) and inserting

5 in lieu thereof the following:

6 "(b) (1) A plan which provides for the payment of

7 benefits in the form of an annuity shall not be treated as

8 satisfying the requirements of this section unless, with

9 respect to any participant who under the plan has a non-

10 forfeitable right to not less than 50 percent of his accrued

11 benefit derived from employer contributions and who dies

12 before the annuity starting date, the plan provides a survi-

13 vor's annuity for the participant's spouse-

14 " (A) which begins on the annuity starting date

15 (determined as if the participant had lived until his

16 earliest retirement age, or his actual date of death if

17 later, and had retired on such date prior to his death),

18 if the spouse is living on such date, and

19 "(B) the payments under which are not less than

20 the payments which would have been made under the

21 survivor's annuity to which such spouse would have

22 been entitled if the participant had terminated employ-

23 ment on his date of death, had survived and retired on

24 such annuity starting date. and had died on the day

25 following such date.



38

36

"(2) A plan shall not be treated as not satisfying the

2 requirements of subsection (a) and paragraph (1) if the

3 plan provides for the payment of benefits actuarially equiva-

lent to the survivor's annuity required by paragraph (1) to

a surviving spouse beginning not later than the annuity start-

6 ing date specified in paragraph (1).",

7 (3) by striking out subsection (c) and subsection

8 (h) and by redesignating subsections (d), (e), (f),

9 and (g) as (c), (d), (e), and (f), respectively,

10 (4) by striking out "(whether or not an election

11 has been made under subsection (c) ) "in subsection (c)

12 (as redesignated under paragraph (3) ), and

13 (5) by striking out "subsection (c) or (e)" in

14 subsection (e) (as redesignated under paragraph (3))

15 and inserting in lieu thereof "subsection (d) ".

16 (b) EFFECTIVE DATE.-The amendments made by this

17 section shall apply with respect to plan years beginning on

18 or after the date which is 24 months after the date of enact-

19 ment of this Act.

20 SEC. 239. ELAPSED TIME.

21 Section 211 of the Employee Retirement Income Secu-

22 rity Act of 1974 is amended by inserting immediately after

23 subsection (e) the following new subsection:

24 "(f) Notwithstanding anything to the contrary in this

25 part, the Secretary may prescribe by regulation one or more
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1 systems of measuring service for purposes of sections 202,

2 203, and 204 which are based upon measurement of the

3 elapsed time of an employee's service. Any such regulations

4 shall include safeguards to assure that employees whose service

5 is measured in terms of elapsed time are, in the aggregate,

6 not disadvantaged by the use of such system of measurement

7 when compared to employees whose service is measured

8 in the manner prescribed in sections 202, 203, and 204.".
9 PART 3-FUNDING

10 SEC. 251. FUNDING TO TAKE ACCOUNT OF FUTURE AMEND.

11 MENTS.

12 Section 302 (c) (1) of the Employee Retirement In-

13 come Security Act of 1974 is amended by adding at the end

14 theieof the following: "The funding method may take

15 account, and for any plan year beginning ater December 31,

16 1980, shall take account, of all provisions of the plan, in-

17 cluding provisions which have not yet affected any participant

18 as to entitlement to, or accrual of, benefits. In the event

19 any such provision is not implemented at the time specified

20 when the provision was adopted, the funding standard ac-

21 count shall be appropriately adjusted in accordance with

22 regulations prescribed by the Secretary. A provision adopted

23 but contingent on a future event shall be deemed not to be

24 in effect as a provision of the plan prior to the occurrence of

2b that event.".
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I PART 4-FIDUCIARY RESPONSIBILITY ,

2 SEC. 261. GENERAL ASSET ACCOUNT.

3 Section 401 (b) of the Employee Retirement Income

4 Security Act of 1974 is amended by striking out paragraph

5 (2) and inserting in lieu thereof the following:

6 "(2) In the case of a plan the benefits of which are

7 insured, the assets of the plan shall include the policy

8 under which the benefits are insured but shall not, solely

9 by reason of the issuance of such policy, include the

10 assets, of the insurer issuing the policy except to the ex-

11 tent that such assets are maintained by the insurer in one

12 or more separate accounts and do not constitute surplus

13 in any such account. For purposes of this paragraph.

14 the term 'insurer' means an insurance company, insur-

15 ance service, or insurance organization, qualified to

16 conduct business in a State.".

17 SEC. 262. OBLIGATION OF EMPLOYER TO PAY CONTRIBU.

18 TIONS.

19 (a) Section 402 of the Employee Retirement Income

20 Security Act of 1974 is amended by adding at the end

21 thereof the following new subsection:

22 "(d) Every employer who is obligated under the terms

23 of a collectively bargained plan (or under the terms of a col-

24 lective bargaining agreement related to such plan) to make

25 periodic contributions to the plan shall, to the extent not
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1 inconsistent with law, make such contributions in accordance

2 with the terms and conditions of such plah or such

3 agreement.

4 SEC. 26& REFUND OF MISTAKEN CONTRIBUTIONS.

5 Section 403 (c) (2) (A) of the Employee Retirement

6 Income Security Act of 1974 is amended by inserting before

7 the period at the end thereof the following: "or, in the case

8 of a plan maintained by more than one employer, within one

9 year after the plan administrator knows that the contribution

10 was made by a mistake of fact.".

11 SEC. 264. COFIDUCIARY RESPONSIBILITY.

12 Section 405 of the Employee Retirement Income Secu-

13 rity Act of 1974 is amended by adding at the end thereof

A4 the following new subsection:

15 "(e) (1) In the case of a fiduciary other than an indi-

16 vidual, the term 'knowledge' in subsection (a) (3) shall

17 mean knowledge actually communicated (or knowledge

18 which, in the normal course of business, should have been

19 communicated) to the fiduciary's officer or employee who is

20 authorized to carry out the fiduciary's responsibilities, obli-

21 gations, or duties (or who in fact carries out such respon-

22 sibilities, obligations or duties) regarding the matter to which

23 the knowledge relates.

24 " (2) In the case of an employer who is a fiduciary and

25 who fails to satisfy the requirement of section 402 (d), sub-

33-549 0 - ?8 - 4
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1 sections (a) (2) and (3) shall not apply to any cofidaciary

2 of such employer respecting such failure.".

3 SEC. 25. EXEMPTION FOR RECIPROCITY ARRANGEMENTS.

4 Section 408 (b) of the Employee Retirement Income

5 Security Act of 1974 is amended by adding at the end

6 thereof the following new paragraph:

7 "(10) Any transfer of contributions between plans

8 pursuant to section 209, if a plan to which the contribu-

9 tions are transferred pays not more than a reasonable

10 charge for any administrative expenses reasonably

11 incurred by a plan transferring such contributions.".

12 SEC. 266. SOLVENCY STANDARDS FOR CERTAIN UNIN.

13 SURED WELFARE PLANS.

14 (a) IN GENERAL.-Pait 4 of subtitle B of title I of the

15 Employee Retirement Income Security Act of 1974 is

16 amended by redesignating sections 413 and 414 a0 414 and

17 415, respectively, and by inserting after section 412 the

18 following new section:

19 "CERTAIN UNINSURED WELFARE PLANS

20 "S c. 413. (a) Every uninsured welfare plan described

21 in subsection (b) shall be subject to such solvency and

22 reserve standards as the Secretary shall require by regulation.

23 "(b) The term 'uninsured welfare plan' means a welfare

24 plan (or portion of a welfare plan) under which the benefits

25 are not funded by insurance under a policy issued by an
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1 insurer (as defined in section 401 (b) (2)) and the partiol-

2 pants of which have no commonality of interest respecting

3 terms or conditions of employment other than their partici-

4 pation in such plan.

5 "(c) Regulations promulgated by the Secretary under

6 this section shall take effect not later than 18 months after the

7 date of enactment of the ERISA Improvements Act.".

8 (b) CLERICAL AMENDMENTS.-The table of contents

9 for such Act is amended by redesignating the items relating

10 to sections 413 and 414 as relating to sections 414 and 415,

11 and by inserting after the item relating to section 412 the

12 following new item:

"Sec. 413. Uninsured welfare plans.".

13 PART 5-ADMINISTRATION AND ENFORCEMENT

14 SEC. 271. REMEDIES.

15 Section 502 of the Employee Retirement Income Secu-

16 rity Act of 1974 is amended by-I

17 (1) striking out "105 (c)" in subsection (a) (4)

18 and inserting in lieu thereof "105";

19 (2) striking out subsection (b) and inserting in

20 lieu thereof the following:

21 "(b) The Commission shall not bring an action to en-

22 force section 402 (d) .";

23 (3) striking out subsection (g) aiLd inserting in

24 lieu thereof the following:
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1 "(g) (1) Except as provided in paragraph (2),inany

2 action under this title by a participant, beneficiary, or fi-

3 duciary, the court in its discretion may allow a reasonable

4 attorney's fee and costs of the action to either party.

5 "(2) In any action under this title by a fiduciary on

6 behalf of a plan to enforce the provisions of section 402

7 (d) and in which a judgment in favor of the plan is awarded,

8 the court shall allow a reasonable attorney's fee and costs

9 of the action, to be paid by the defendant."; t

10 (4) striking out subsection (i) and redesignating

11 subsections (j) and (k) as subsections (i) and (j),

12 respectively; and

13 (5) inserting a new subsection (k), -to read as

14 follows:

15 "(k) (1) Notwithstanding any provision of law to the

16 contrary, in the case of an employee benefit plan other

17 than an eligible individual account plan (as defined in

18 section 407 (d) (3) of this Act) in which participation is

19 voluntary under the terms of the plan-

20 "(A) no person or employee benefit plan shall be

21 subject to liability or punishment, civil or criminal, or

22 be required to reimburse or pay money or any other

23 thing of value, as the direct or indirect result of a cause

24 of action explicitly or implicitly alleging that the interest

25 of an employee in such a plan is, or ought to be charac-
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1 terized as or deemed to be, a security within the meaning

2 of the Securities Act of 1933, the Securities Exchange

3 Act of 1934, or any law of any State which regu-

4 la-tes securities; and

5 "(B) no court of the United States shall have juris-

6 diction of an action or proceeding at law or in equity,

7 whether instituted prior to or on or after the date of

8 enactment of the ERISA Improvements Act of 1978, to

9 the extent such action or proceeding involves a cause of

10 action explicitly or implicitly alleging that the interest

11 of an employee in such a plan is, or ought to be char-

12 acterized as or deemed to be, a security within the

13 meaning of the Securities Act of 1933, the Securities

14 Exchange Act of 1934, or any law of any State which

15 regulates securities.

16 "(2) For purposes of this subsection and section 514

17 (d) (2), participation is not voluntary under the terms of

18 a plan-

19 "(A) if, as an incident of employment with the

20 employer or employers maintaining the plan or as an

21 incident of membership in one or more employee organi-

22 zations, the members of which are covered under the

23 plan, and upon satisfaction-of the plan's age and service

24 requirements, if any, an employee becomes a participant

25 in the plan, and
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1 "(B) even if a provision of the plan permits an

2 employee, subject to approval by the plan administra-

3 tor, to waive participation in the plan.".

4 SEC. 272. ADVISORY COUNCIL.

5 Paragraph (3) of section 512 (a) of the Employee Re-

6 tirement-Income Security Act of 1974 is amended by strik-

7 ing out "(at least one of whom shall be representative 9f

8 employers maintaining or contributing to multiemployer

9 plans)" and inserting in lieu thereof the following: "(one

10 of whom shall be representative of employers maintaining or

11 contributing to multiemployer plans and one of whom shall

12 be representative of employers maintaining small plans) ".

13 SEC. 273. IMPACT OF INFLATION ON RETIREMENT BENE-

14 FITS.

15 Section 513 of the Employee Retirement Income Sect-

16 rity Act of 1974 is amended by adding at the end thereof the.

17 following new subsection:

18 "(d) The Secretary shall conduct a study of the

19 feasibility of requiring employee pension benefit plans to

20 provide cost-of-living adjustments to benefits payable under

21 such plans. The Secretary shall compile data and analyze the

22 effect inflation is having and may be expected to have on

23 retirement benefits provided by private pension plans. The

24 Secretary shall submit the study required by this subsection:
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1 to the C ongress no later than 24 months after the date of

2 enactment of the ERISA Improvements Act.".

3 SEC. 274. PREEMPTION.

4 Section 514 of the Employee fletirement Income Secu-

5 rity Act of 1974 is amended by-

6 (1) striking out "subparagraph (B) ," in subsec-

7 tion (b) (2) (A) and inserting in lieu thereof "sibpara-

8 graph (B) and subsection (d) (2) ,";

9 (2) striking out "Nothing" where it appears in

10 subsection (d) and inserting in lieu thereof "(1) Except

11 as provided in paragraphs (2) and (3), nothing";

12 and

13 (3) adding at the end of subsection (d) the follow-

14 ing new paragraphs:

15 "(2) Notwithstanding any provision of law to the con-

16 trary, the interest of an employee in an employee benefit

17 plan described in section 4 (a) and not exempt under sec-

18 tion 4 (b) is not, and shall not be characterized as or deemed

19 to be, a security within the meaning of the Securities Act of

20 1933, the Securities and Exchange Act of 1934, or any law

21 of any State which regulates securities, unless such plan

22 is an eligible individual account plan (as defined in section

23 407 (d) (3) of this Act) in which participation is voluntary

24 under the terms of the plan.
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1 "(3) Notwithstanding rAey provision of law to the con-

2 trary, an interest or participation-

3 " (A) in a single or collective trust maintained by

4 a bank or in a separate account maintained by an insurer,

5 and

6 "(B) issued to an employee benefit plan or plans

7 described in section 4 (a) and not exempt under section

8 4(b)

9 is not, and shall not be characterized as or deemed to be,

10 a security within the meaning of the Securities Act of 1933,

11 the Securities Exchange Act of 1934, or any law of any

12 State which regulates securities, and such a single or col-

13 lective trust or separate account is not, and shall not be

14 characterized as or deemed to be, an investment company

15 within the meaning of the Investment Company Act of 1940

16 or any-law of any State which regulates investment com-

17 panies. For purposes of this paragraph, the term 'insurer'

18 shall have the meaning given in section 40. (b) (2) .".

'9 TITLE III-AMENDMENTS TO THE
20 INTERNAL REVENUE CODE OF
21 1954
22 SEC. 301. LUMP SUM DISTRIBUTIONS; PLANS TREATED AS

23 SINGLE PLAN.

24 (a) GENERAL RULE.--Section 402 (e) (4) (C) of the

25 Internal Revenue Code of 1954 (relating to aggregation of

26 certain trusts and plans) is amended to read as follows:
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1 "(0) AGGRE0ATION OF CERTAIN TRUSTS AND

2 PIAws.-For purposes of determining the balance

3 to the credit of an employee under subparagraph

4 (A)-
5 "(i) all trusts which are part of a plan shall

6 be treated as a single trust,

7 "(ii) in the case of a multiemployer plan

8 (as defined in section 3 (37) of the Employee

9 Retirement Income Security Act of 1974), all

10 defined benefit plans maintained by an em-

11 ployer shall be treated as a single plan, and

12 all defined contribution plans maintained by an

13 employer shall be treated as a single plan,

14 " (iii) in the case of any plan not described

15 in subsection (ii), all pension plans maintained

16 by an employer shall be treated as a single

17 plan, all profit-sharing plans maintained by an.

18 employer shall be treated as a single plan, and

19 all stock bonus plans maintained by the em-.

20 ployer shall be treated as a single plan, and

21 "(iv) trusts which are not qualified trusts

22 under section 401 (a) and annuity contracts

23 which do not satisfy the requirements of section

24 404 (a) (2) shall not be taken into account.".

25 (b) EmF~arvE DATE.-The amendment made by this
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1 section shall apply to taxable years beginning after the date

2 of enactment of this Act.

3 SEC. 302. LUMP SUM DISTRIBUTIONS; SEPARATION FROM

4 THE SERVICE.

5 (a) GENERAL RULE.--Section 402 (e) (4) of the

6 Internal Revenue Code of 1954 (relating to definitions and

7 special rules) is amended by adding at the end thereof the

8 following new subparagraph:

9 " (M) SEPARATION FROM THE SERVICE.-For

10 purposes of subparagraph (A), in the case of any

11 multiemployer plan (as defined in section 3 (37)

12 of the Employee Retirement Income Security Act

13 of 1974), a separation from the service shall be

14 deemed to have occurred in the case of any em-

15 ployee if such employee has not worked in service

16 covered by the plan for a period of 6 consecutive

17 months after severing his employment relationship

18 with any employer maintaining the plan.".

19 (b) EFFFCTivE DAT.-The amendment made by this

20 section shall apply with respect to plan years beginning after

21 the date of enactment of this Act.

22 SEC. 303. DEDUCTION FOR CERTAIN EMPLOYEE CONTRI.

23 BUTIONS TO QUALIFIED RETIREMENT PLANS.

24 (a) IN GENERAL.-Part VII of subchapter B of chap-

25 ter 1 of the Internal Revenue Code of 1954 relatingg to ad-
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1 ditional itemized deductions for individuals) is amended by

2 redesignating section 221 as 222, and by inserting immedi-

3 ately after section 220 the following new section:

4 "SEC. 221. CERTAIN EMPLOYEE CONTRIBUTIONS TO QUAL-

5 IFIED RETIREMENT PLANS.

6 "(a) GENERAL RUL.-In the case of an individual

7 who-

8 "(1) has not attained age 701 before the close

9 of the taxable year, and

10 "(2) is an active participant in a qualified employer

11 retirement plan,

12 there is allowed as a deduction an amount equal to the sum

13 of the amounts contributed by the individual as an employee

14 to or under such plan for the taxable year.

15 "(b) MAXIMUM AMOUNT OF DEDUCTION.-

16 " (1) IN oENE AL.-The amount allowable as a

17 deduction under subsection (a) to any individual for the

18 taxable year shall not exceed the lesser of-

19 "(A) an amount equal to 10 percent of the

20 compensation includible in the individual's gross

21 income for such taxable year, or

22 "(B) $1,000.

23 "(2) REDUCTION OF DEDUCTION BASED ON AD-

24 JUSTED GROSS INCOME.-The amount of the deduction

25 allowable under subsection (a) for-a taxable year after
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1 the application of paragraphs (1) and (2) shall be re-

2 duced by 20 percent of the amount by which the ad-

3 justed gross income of the taxpayer exceeds $30,000

4 ($15,000 in the case of a married individual making a

5 separate return).

6 "(c) DEFINITIONS; SPECIAL RULES.-

7 " (1) RECONTRIBUTED AMOUNTS.-No deduction

8 shall be allowed under this section with respect to a

9 rollover contribution described in section 402 (a) (5),

10 403 (a) (4),408(d) (3), or409(b) (3) (C).

11 "(2) AMOUNTS CONTRIBUTED UNDER ENDOW-

12 MENT CONTRACT.-In the case of an endowment con-

13 tract described in section 408 (b), no deduction shall be

14 allowed under this section for that portion of the

15 amounts paid under the contract for the taxable year

16 which are properly allocable, under regulations pre-

17 scribed by the Secretary, to the cost of life insurance.

18 " (3) QUALIFIED EMPLOYER RETIREMENT PLAN.-

19 The term 'qualified employer retirement plan' means-

20 "(A) a plan described in section 401 (a)

21 which includes a trust exempt from tax under sec-

22 tion 501 (a),

23 "(B) an annuity plan described in section 403

24 (a),
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1 "(C) a qualified bond purchase plan described

2 in section 405 (a),

3 "(D) a plan established for its employees by

4 the United States, by a State or political subdivision

5 thereof, or by an agency or instrumentality of any

6 of the foregoing,

7 "(E) any plan under which amounts are con-

8 tributed by an individual's employer for an annuity

9 contract described in section 403 (b) (whether

10 or not such individual's rights in such contract are

11 nonforfeitable), and

12 "(F) a group retirement trust maintained by

13 a labor organization described in section 501 (c)

14 (5) which is financed exclusively by assessments of

15 employees who are members of such labor organiza-

16 tion which was established prior to January 1, 1974,

17 and in which the assessments paid to the -trust by any

18 participant are 100 percent nonforfeitable.

19 "(4) COMPENSATION.-For purposes of this sec-

20 tion, the term 'compensation' includes earned income as

21 defined in section 401 (c) (2).

22 "(5) MARRIED INDIVIDUALS.-In the case of an

23" individual who is married (as determined under section

24 143 (a) ), the maximum deduction under subsection (b)
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1 shall be computed separately for each individual, and this

2 section shall be applied without regard to any community

3 property laws.

4 "(6) TIME WHEN CONTRIBUTIONS DEEMED

5 MADE.-For purposes of this section, a taxpayer shall be

6 deemed to have made a contribution to or under a quali-

7 fled employer retirement plan on the last day of the

8 preceding taxable year if the contribution is made on

9 account of such taxable year and is made not later than

10 45 days after the end of such taxable year.".

11 (b) CLERICAL AMENDMENT.-The table of sections for

12 such subpart is amended by striking out the last item and

13 inserting in lieu thereof the following:

"Sec. 221. Certain employee contributions to qualified retire-
ment plans.

"Sec. 222. Cross references."

14 (c) CONFORMING AMENDMENT.-Paragraph 10 of sec-

15 tion 62 of such Code (relating to retirement savings) is

16 amended-

17 (1) by striking out "and" and inserting in lieu

18 thereof a comma, and

19 (2) by inserting "the deduction allowed by section

20 221 (relating to deduction for certain employee contri-

21 butions to qualified retirement plans)" before the period

22 at the end of such paragraph.

23 (d) ACCEPTANCE OF EMPLOYEE CONTRIBUTIONS.-
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1 Section 401 of such Code (relating to qualified pension,

2 profit-sharing, and stock bonus plans) is amended by redesig-

3 nating subsection (k) as (1), and by inserting after subsec-

4 tion (j) the following new subsection:

5 " (k) EMPLOYEE CONTRIBUTIONS.-A trust shall not

6 constitute a qualified trust under this section unless the plan

7 of which such trust is a part accepts employee contributions

8 for which a deduction is allowable under section 221 (as

9 determined without regard to the limitation of subsection

10 (b) (1) of such section) of up to $1,000 per calendar year

11 per employee and treats such contributions as separate

12 accounts.".

13 (d) EFFECTIVE DATE.-The amendments made by this

14 section shall apply with respect to taxable years and plan

15 years beginning after December 31, 1978.

16 SEC. 304. CREDIT FOR THE ESTABLISHMENT OF QUALI.

17 FIED PLANS BY SMALL EMPLOYERS.

18 (a) IN GENERAL.-Subpart A of part IV of subchapter

19 A of chapter 1 of the Internal Revenue Code of 1954 (relat-

20 ing to credits allowed) is amended by inserting immediately

21 before section 45 the following new section:

22 "SEC. 44C. ESTABLISHMENT OF NEW SMALL BUSINESS

23 EMPLOYER RETIREMENT PLANS.

24 "(a). GENERAL RULE.-In the cae of a small business

25 employer who maintains or makes contributions to or under
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1 a qualified employer retirement plan, there is allowed as a

2 credit against the tax imposed by this chapter for the taxable

3 year an amount equal to a percentage (determined under

4 subsection (b)) of the amount allowable for the taxable year

5 to such employer as a deduction under section 404.

6 "(b) DETERMINATIoN OF PEBONTAE.-The per-

7 centage applicable under subsection (a) for a taxable year

8 is--

9 "(1) 5 percent for the first taxable year for which

10 a deduction under section 404 is allowable to the tax-

11 payer,

12 "(2) 3 percent for each of the succeeding 2 taxable

13 years, and

14 "(3) 1 percent for each of the 2 taxable years suc-

15 ceeding the 2 taxable years referred to in paragraph

16 (2).
17 "(c) DEFINITIONS; SPECIAL RULM.-For purposes

18 of this section-

19 " (1) QUALIFIED EMPLOYER RETIREMENT

20 PLA.-The term 'qualified employer retirement plan'

21 has the meaning given to such term by section 221 (c)

22 (3) (A) through (E).

23 "(2) SMALL BUSINE88 BMPLOYBR.-The term

24 'small business employer' means an employer (within

25 the meaning of section 404) which is a small business

26 (as determined by the Administrator of the Small
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1 Business Administration under section 112 of the Small

2 Business Act (15 U.S.C. 632) ).

3 " (3) DISR REGARD FOR AMOUNTS ATTRIBUTABLE

4 TO EMPLOYER SECURITIE.-In determining the amount

5 of the credit allowable under subsection (a) for any

6 taxable year, any portion of the deduction allowed for

7 such year which is attributable to the transfer to or tin-

8 der the plan of employer securities (as defined in section

9 407 (d) (1) of the Employee Retirement Income Secu-

10 rity Act of 1974) shall be disregarded.

11 "(d) APPLICATION WITH OTHER SBcTIoN.-The

12 amount of the deduction allowable under section 404 for

13 any taxable year shall not be reduced because of the allow-

14 ance of a credit under this section for the taxable year. The

15 credit allowable uider subsection (a) for any taxable year

16 shall not be allowed if the taxpayer claims the credit allow-

17 able by section 44D for the taxable year.

18 "(e) TERMINATION.-No credit is allowable under

19 subsection (a) in the case of an employer who terminates a

20 qualified employer retirement plan (or successor to such an

21 employer) at any time after January 1, 1978.".

22 (b) CLERICAL AMENDMENT.-The table of sections for

23 such subpart is amended by inserting immediately before

24 the item relating to section 45 the following new item:

"Sec. 44C. Establishment of new small business employer retirement
plans.".

33-549 0 - 78 - 3
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1 (c) EFFECTIVE DATE.-The amendments made by this

2 section shall apply with respect to taxable years beginning

3 after December 31, 1978.

4 SEC. 305. CREDIT FOR THE IMPROVEMENT OF QUALIFIED

5 RETIREMENT PLANS. -

6 (a) IN GENERAL.-Subpart A of part IV of subehap-

7 ter A of chapter 1 of the Internal Revenue Code of 1954

8 (relating to credits allowed) is amended by inserting im-

9 mediately before section 45 the following new section:

10 "SEC. "4D. IMPROVED QUALIFIED EMPLOYER RETIRE-

11 MENT PLAN CREDIT.

12 "(a) GENERAL RULE.-In the case of an employer

13 who maintains an improved qualified employer retirement

14 plan (other than such a plan which is described in section

15 401 (d) ), there is allowed as a credit against the tax imposed

16 by this chapter for the taxable year an amount equal-to 5

17 percent of the amount allowable for the taxable year to such

18 employer as a deduction under section 404.

19 "(b) LIMITATION BASED ON TAx LIABILITY; CARRY-

20 OVER OF ExcEss CREDIT.-

21 "(1) LIMITATION.-The amount of the credit al-

22 lowed under subsection (a) for the taxable year shall

23 not exceed the liability of the taxpayer for tax under

24 this chapter for the taxable year.

25 "(2) CARRYOVER OF EXCF AMOUNT.-If the
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1 amount of the credit determined under subsection (a)

2 for the taxable year exceeds the amount of the limita-

3 tion imposed by paragraph (1) for such taxable year

4 (hereinafter in this paragraph referred to as the 'unused

5 credit year'), such excess shall be a credit carryover to

6 the taxable year following the unused credit year, and,

7 subject to the limitation imposed by paragraph (1),

8 shall be taken into account under subsection (a) in such

9 following taxable year.

10 "(c) DEIITION OF IMPROVED QUALIFIED EMPLOY-

11 En RETIREMENT PLAx.-For purposes of this section, the

12 term 'improved qualified employer retirement plan' means a

13 qualified employer retirement plan (as defined in section 221

14 (c) (3) (A) through (E)) which is certified by the Em-

15 ployee Benefits Commission as an improved plan under sec-

16 tion 124 of the ERISA Improvements Act.

17 "(d) APPLICATION WITH OTHER SECTIONS.-The

18 amount of the deduction allowable under section 404 for

19 any taxable year shall not be reduced because of the allow-

20 ance of a credit wider this section for the taxable year. The

21 credit allowable under subsection (a) for any taxable year

22 shall not be allowed if the taxpayer claims the credit al-

23 lowable by section 44C for the taxable year.".

24 (b) CLERICAL AMENDMENT.-The table of sections for
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1 such subpart is amended by inserting immediately before

2 the item relating to section 45 the following new item:

"Sec. 44D. Improved qualified employer retirement plan
credit.".

3 (c) EFFECTIVE DATE.-The amendments made by this

4 section shall apply with respect to taxable years fnd plan

5 years beginning after December 31, 1978.

6 SEC. 306. DENIAL OF IRA, ETC., BENEFITS TO OWNER-

7 EMPLOYEES; CORPORATE OFFICERS AND

8 SHAREHOLDERS.

9 (a) IN GENERAL.-

10 (1) RETIREMENT SAVJNGS.--Subsection (b) of

11 section 219 of the Internal Revenue Code of 1954 (re-

12 lating to limitations and restrictions) is amended by

13 inserting _after paragraph (6) of such subsection the

14 following new paragraph:

15 "(7) No deduction is allowed under subsection (a)

16 in the case of an owner-employee (as defined in section

17 401 (c) (3) ) or an officer or 10 percent or more stock-

18 holder directly or indirectly of a corporation.".

19 (2) RETIREMENT SAVINGS FOR MARRIED INDIVID-

20 UALS.-Subsection (b) of section 220 of such Code

21 (relating to limitations and restrictions) is amended by

22 inserting after paragraph -(7) the following new para-

23 graph:

24 " (8) No deduction is allowed under subsection (a)
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1 in the case of an owner-employee (as defined in section

2 401 (c) (3)) or an officer or 10 percent or more stock-

3 holder directly or indirectly of a corporation.".

4 (b) EFFECTIVE DATE.-The amendments made by this

5 section shall apply with respect to taxable years beginning

6 after December 31, 1978.

7 SEC. $W7. RETROACTIVE DISQUALIFICATION OF PLANS.

8 In the administration of part I of subchapter D of chap-

9 ter 1 of the Internal Revenue Code of 1954, the Secretary

10 of the Treasury shall not treat an employee benefit plan

11 described in section 122 (d) (3) of the ERISA Improve-

12 ments Act of 1978 as not meeting the requirements of such

13 part for any taxable year or plan year preceding the year in

14 which the Employee Benefits Commission determines that

15 the plan does nut meet such requirements unless the Commis-

16 sion has also determined that the failure to meet such require-

17 ments in such preceding year was a result of intentional

18 failure or willful neglect on the part of the person or persons

19 maintaining the plan.

2o TITLE IV--SPECIAL MASTER AND
21 PROTOTYPE PLANS
22 SEC. 401. SPECIAL MASTER AND PROTOTYPE PLANS.

23 (a) IN GBNERAL.--Subtitle B of tide I of the Employee

24 Retirement Income Security Act of 1974 is amended by add-

25 ing at the end thereof the following new part:
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1 "PART 6--SPECIAL MASTER AND PROTOTYPE PLANS

2 "SPECIAL MASTER AND PROTOTYPE PLANS

3 SEC. 601. (a) For purposes of this section-

4 "(1) 'special master plan' means a master or proto-

.5 type individual account employee pension benefit plan

6 which has been approved by the Commission in accord-

7 ance with subsection (d), all of the assets of which are

8 controlled by one or more investment managers,

9 "(2) 'investment manager' means an investment

10 manager described in section 3 (38) (A) and (B)

11 (without regard to the parenthetical clause) and in the

12 case of an investment adviser to a regulated investment

13 company (as defined in section 851 of the Internal

14 Revenue Code of 1954), shall include the principal un-

15 derwriter of such investment adviser,

16 " (3) 'master sponsor' means an investment man-

17 ager who is the sponsor of a special master plan, and

18 "(4) 'employer sponsor' means an employer any

19 of whose employees are covered under a special master

20 plan, an association of such employers, or an employee

21 organization, any members of which are covered under

22 such a plan.

23 "(b) Notwithstanding any other provisions of this Act

24 or the Internal Revenue Code of 1954 to the contrary, in

25 the case of a special master plan-
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1 "(1) except as provided in subsection (e), the

2 responsibilities, duties, and obligations of an employer

3 sponsor under parts 1, 2, 3, and 4 of this title shall

4 be limited to making such timely contributions and pay-

5 ments, and furnishing such timely, complete, and accu-

6 rate information, as may be required under the terms of

7 the plan; and

8 "(2) the requirements of sections 401 and 410,

9 411, 412, 413, and 414 of the Internal Revenue Code

10 of 1954 which are applicable to the plan of the em-

1i ployer sponsor shall be deemed to be initially satisfied

12 as of the date the employer sponsor and master sponsor

13 execute the special master plan joinder.

14 "(c) Notwithstanding any other provisions of this title

15 or the Internal Revenue Code of 1954 to the contrary, in

16 the case of a special master plan-

17 "(1) except as provided in subsection (e), the

18 master sponsor shall be the administrator and named

19 fiduciary of each empolyer sponsor's plan for -the pur-

20 poses of this title;

21 "(2) the requirements of section 102 (b), if other-

22 wise satisfied, will not be violated if-

23 "(A) the plan description includes plan provi-

24 sions common to the plans of all employer sponsors

25 adopting the special master plan, together with a
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1 description of each type of variation from such corn-

2 mon provisions that is permitted under the terms of

3 approval by the Commission, and an identification,

4 by name-of employer sponsor, employer sponsor

5 identification number, name of plan, and plan identi-

6 fication number, of the employer sponsors who

7 have adopted each such type of variation, and

8 "(B) the summary plan description of each

9 employer sponsor's plan describes provisions com-

to mon to the plans of all employer sponsors adopting

11 the special master plan, together with a description

12 of any provisions of such employer sponsor's plan

13 which vary from such common provisions, with ap-

14 propriate cross-references;

15 "(3) the requirements of section 103, if otherwise

16 satisfied, will not be violated merely because data in the

17 annual report reflect the aggregate assets of the special

18 master plan, if the annual report also includes an identi-

19 fication, by name of employer sponsor, employer sponsor

20 identification number, name of plan, and plan identifica-

21 tion number, of the percentage of total special master

22 plan assets attributable to each employer sponsor's plan;

23 "(4) (A) the exemption described in section 408

24 (b) (2) shall be applied as if any investment manager

25 sponsoring a special master plan and any investment
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1 manager providing services to such a plan were a party

2 in interest respecting such plan for a reason other than

3 by virtue of such investment manager's being a fiduci-

4 ary, and

5 "(B) the term 'bank or similar financial institu-

6 tion's in section 408 (b) (6) shall be deemed to mean

7 any investment manager who is a master sponsor, and

8 the term 'sound banking and financial practice' in such

9 section shall, in the case of an investment manager other

10 than a bank, be deemed to mean 'sound fiduciary prac-

11 tice';

12 "(5) no master sponsor shall have a responsibility,

13 obligation, or duty under sections 404 or 405-

14 "(A) to ascertain whether information re-

15 quired to be furnished to the master sponsor by an

16 employer sponsor pursuant to the terms of a special

17 master plan is accurate or complete, or

18 "(B) due to the failure of an employer sponsor

19 to satisfy the requirements of subsection (b) (1)

20 and

21 "(6) the special master plan shall be deemed to be

22 the employee benefit plan referred to in section 503,

23 and the term 'person' in section 504 shall not be deemed

24 to exclude any investment manager, master sponsor or

25 employer sponsor described in subsection (a).
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1 "(d) (1) The Commission shall prescribe such regula-

2 tions, and furnish such rulings, opinions, forms, and other

3 types of guidance as are necessary to implement this section.

4 To the greatest extent consistent with the purposes of this

5 Act, such regulations and other types, of guidance shall be

6 designed to facilitate the establishment of special master

7 plans and their adoption by employer sponsors.

8 "(2) The Commission shall approve a special master

9 plan only if it determines that the plan of an adopting em-

10 ployer sponsor, in design and in operation, will satisfy the

11 requirements of this section, other applicable requirements

12 of this Act, the requirements of section 401 of the Internal

13 Revenue Code of 1954 (to the extent that such Act and

14 Code are not inconsisteLt with this section).

15 "(3) Approval of special master plans and amendments

16 to such plans shall be accomplished by a process carried out

17 in the national office of the Commission, until such time as

18 the Connission may establish procedures for field office ap-

19 proval under which uniformity of treatment by field offices is

20 assured.

21 " (4) Upon approval by the Commission of a special

22 master plan, or of any amendment to such a plan for which

23 approval is required, a special master plan certificate shall

24 be issued to the master sponsor by the Commission. Except

25 as provided in paragraph (5), for a period of 60 months
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I from the date of adoption of the plan by an employer sponsor

2 or from the effective date of an amendment for which ap-

3 proval is required, a duly notorized copy of such certificate

4 shall be prima facie evidence in any administrative or judicial

5 proceeding that the terms of the plan meet the requirements

6 of this section, this title, and the requirements of sections 401,

7 410, 411, 412, 413 and 414 of the Internal Revenue Code

8 of 1954.

9 " (5) The Commission, after notice and hearing, shall

10 revoke the certificate described in paragraph (4) - -

11 "(A) respecting the plan of any employer sponsor,

12 if the Commission finds that there has been a failure

13 on the part of the employer sponsor to observe the terms

14 of the plan and that such failure has been detrimental to

15 the rights of any plan participant under the terms of the

16 plan or this title, and

17 "(B) respecting the special master plan, if the

18 Commission finds that there has been a failure to observe

19 the terms of the plan or the provisions of this section on

20 the part of the master sponsor and that such failure has

21 been detrimental to the rights of plan participants under

22 the terms of the plan or this title.

23 "(6) Upon the request of a master sponsor, the certifi-

24 cate issued by the Commission upon the approval of a special

25 master plan, or upon the approval of an amendment to such a
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1 plan for which approval is required, shall specify those plan

2 amendments or types of amendments for which, in the discre-

3 tion of the Commission, approval need not be obtained.

4 "(7) The Commission shall study the feasibility of per-

5 mitting defined benefit special master plans and shall report

6 to the Congress regarding such study not later than 36

7 months after the effective date of this section.

8 "(e) Any employer sponsor who fails to make such

9 timely contributions and payments or who fails to furnish

10 such timely, complete and accurate information as may be

11 required under the terms of a special master plan shall, in

12 accordance with the terms of such plan, be deemed to be the

13 plan administrator of the plan (to the extent the plan covers

14 the employees of such employer sponsor), as of the time, not

15 earlier than the date of such failure, specified in such plan,

16 and as of such specified date the master sponsor shall cease

17 to be the administrator and named fiduciary of such employer

18 sponsor's plan.

19 (b) The table of contents for the Employee Retirement

20 Income Security Act of 1974 is amended by inserting im-

21 mediately after the item relating to section 514 the following:

"PART 6-SPECIAL MAST AND PbOrIC) PLANS
"Sec. 601. Special master and prototype plas.".

22 (c) The amendments made by this section shall take

23 effect 18 months after the date of enactment of this Act.
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Omi~ CONGRESS 9Oh uixS. 901

IN THE SENATE OF THE UNITED STATES

MAaC 8 (legislative day, FWIuARY 21), 1977
Mr. Bzmwrs introduced the following bill; which was read twice and referred

jointly to the Committees on Finance and Human Resources

A BILL
To make it easier to comply with certain Federal employee

benefit plan requirements by amending the Internal Revenue
Code of 1954 and the Employee Retirement Income Security
Act of 1974 to eliminate dual Treasury and Labor Depart-
ment jurisdiction over certain requirements, to reduce the
number of reports and other paperwork required thereunder,
and for other purposes.

1 Be it enacted by the Senate and House of R Presenta-

2 ties of the United States of America in Congren assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Pension Simplification

5 Act".

VII--O
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1 SEC. 2. TERMINATION OF LABOR DEPARTMENT'S JURIS-

2 DICTION OVER PARTICIPATION, VESTING, AND

3 FUNDING.

4 (a) PARTICIPATION, VESTING, AND FUNDING.-Sub-

5 title B of title I of the Employee Retirement Income Security

6 Act of 1974 is amended by striking out part 2 (relating to

7 participation and vesting) and part 3 (relating to funding).

8 (b) YEAR OF SERVICE REoULATIONS.---Section 410

9 (a) (3) of the Internal Revenue Code of 1954 (relating to

10 definition of year of service) is amended by striking out "of

11 Labor" wherever it appears.

12 (c) CLERICAL AMENDMENT.-The table of contents of

13 such Act is amended by striking out the items relating to

14 part 2 and part 3.

15 SEC. 3. TERMINATION OF TREASURY DEPARTMENT'S JU.

16 RISDICTION OVER PROHIBITED TRANSACTIONS.

17 (a) IN GENERAL.-Chapter 43 of the Internal Reve-

18 nue Code of 1954 (relating to qualified pension, etc., plans)

19 is amended by striking out section 4975.

20 (b) CLERICAL AMENDMENT.-The table of sections for

21 such chapter is amended by striking out the item relating to

22 section 4975.

23 SEC. 4. AUTHORITY TO REQUIRE REPORTS.

24 (a) IN GENERL.--Section 103 of the Employee Re-
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1 tirement Income Security Act of 1974 (relating to annual

2 reports) is amended to read as follows:

3 "REPORTS

4 "SEo. 103. The Secretary may require employee bene-

5 fit plans to which this part applies to file such reports as he

6 determines are necessary to carry out the policy declared in

7 section 2 of this Act. The Secretary may require such plans

8 to furnish or make available for inspection copies cr sum-

9 mares of reports and other information required under this

10 section to participants and beneficiaries.".

11 (b) REPEAL OF CERTAIN SiEcIFIC REPORTING ]IE-

12 QUIEEMENTS.--Section 104 (a) (1) of such Act (relating

13 to filing with Secretary and furnishing information to par-

14 ticipants) is amended-

15 (1) by inserting "and" after the semicolon in sub-

16 paragraph (A);

17 (2) striking out the semicolon in subparagraph (B)

18 and inserting in lieu thereof a period;

19 (3) by striking out subparagraphs (C) and (D);

20 and

21 (4) by striking out ", summary plan descriptions,"

22 in the second sentence.

23 (c) CLERICAL AMENDME)N'T.-The table of contents of
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1 such Act is amended by striking out the item relating to

2 section 103 and inserting in lieu thereof the following:

"Sec. 10$. Report&".

3 SEC. 5. CIVIL ENFORCEMENT ACTIONS BY TREASURY

4 DEPARTMENT.

5 Section 3002 of the Employee Retirement Income

6 Security Act of 1974 (relating to procedures with respect

7 to continued compliance with requirements -relating to par-

8 ticipation, vesting, and funding standards) is amended to

9 read as follows:

10" "(e) The Secretary of the Treasury may bring a civil

11 action to enforce compliance by a plan or a trust with the

12 requirements of part I of subchapter D of chapter 1 of the

13 internal Revenue Code of 1954. Such an action is in addition

14 to any procedures available to the Secretary under such

15 Code for such purpose.".

16 SEC. 6. NOTIFICATION OF JUSTICE AND LABOR DEPART-

17 MENTS BY TREASURY DEPARTMENT OF PRO-

18 HIBITED TRANSACTION VIOLATIONS; SINGLE

19 ANNUAL REPORT FOR BOTH DEPARTMENTS.

20 Section 3004 of the Employee Retirement Income Se-

21 purity Act of 1974 (relating to coordination between the

22 Department of the Treasury and the Department of Labor)

23 is amended by adding at the end thereof the following new

24 subsections:
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1 "(c) Whenever the Secretary of the Treasury knows or

2 has reason to believe that a violation of section 406 of this

3 Act has occurred, he shall notify the Attorney General and

4 the Secretary of Labor.

5 "(d) Within 60 days after the date of enactment of

6 the Pension Simplification Act, the Secretary of the Treasury

7 and the Secretary of Labor, acting jointly, shall prescribe

8 a single form and a single annual filing date for employee

9 benefit plans (as defined in paragraph (3) of section 3 of

-10 this Act) which will satisfy the requirements of both section

11 103 of this Act and sections 6057 and 6058 of the Internal

12 Revenue Code of 1954.".

13 SEC. 7. DECLARATORY JUDGEMENT.

14 Section 2201 of title 28, United States Code (relating

15 to creation of declaratory judgment remedy) is amended-

16 (1) by inserting "(a)" immediately before the

17 first word of text of such section, and

18 (2) by adding at the end of such section the fol-

19 lowing new subsection:

20 "(b) For purposes of this section a failure by the

21 Secretary of Labor, the Secretary of the Treasury, or the

22 Pension Benefit Guaranty Corporation to issue or deny a

23 determination or ruling or to take any other action with

24 respect to an employee benefit plan (as defined in para-

25 graph (3) of section 3 of the Employee Retirement Income

33-549 0 - 78 - 8
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1 Security Act of 1974) within 180 days after such deter-

2 mination, ruling, or other action is requested-,

3 "(1) shall be considered to constitute an actual

4 controversy, and

5 "(2) shall not be considered to be a controversy

6 with respect to Federal taxes

7 if it involves an issue arising under the Employee Retire-

8 ment Income Security Act of 1974 of part I of subchapter

9 D of chapter 1, or under chapter 43, of the Internal Reve-

10 nue Code of 1954.".

11 SEC. & TECHNICAL AND CONFORMING AMENDMENTS.

12 (a) AMENDMENT OF EMPLOYEE RETIIMENT IN-

13 COME SECURITY ACT OF 1974.-

14 (1) Section 3 of the Employee Retirement Income

15 Security Act of 1974 is amended by striking out para-

16 graphs (22), (25), (28), (30), and (31).

17 (2) Subsection (i) of section 502 of such Act is

18 amended to read as follows:

19 "(i) (1) In the case of a transaction prohibited by

20 section 406 by a party in interest with respect to a plan

21 to which this part applies, the Secretary may assess an

22 initial civil penalty against such party of not more than

23 5 percent of the amount involved. If the transaction is not

24 corrected (in such manner as the Secretary may prescribe

25 by 'egulation) within 90 days after notice from the Secre-
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1 tary (or such longer period as the Secretary may permit),

2 the Secretray may assess an additional civil penalty of not

3 more than 100 percent of the amount involved.

4 "(2) For purposes of this subsection, the term 'amount

5 involved' means, with respect to a prohibited transaction, the

6 greater of-

7 "(A) the amount of money and the fair market

8 value of the other property given, or

9 "(B) tho amount of money and the fair market

10 value of the other property received,

11 except that, in the case of services described in section 408

12 (b) (2) or (c) (2), the amount involved shall be only the

13 excess compensation.

14 "(3) The fair market value--

15 "(A) for the purpose of assessing the initial civil

16 penalty, shall be determined as of the date on which the

17 prohibited transaction occurs, and

18 "(B) for the purpose of assessing the additional

19 civil penalty, shall be the highest fair market value

20 during the period granted by the Secretary for correction

21 of the transaction.".

22 (3) Sections 2003 and 3003 of such Act are re-

23 pealed, section 3004 of such Act is redesignated as sec-

24 tion 3003, and the table of contents of such Act is

25 amended-
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1 (A) by striking out the items relating to seo-

2 tions 2008 and 3003, and

3 (B) by striking out "Sec. soot." in the item

4 relating to section 3004 and inserting in lieu thereof

5 "Sec. 3008".

6 (4) Section 3022 (a) (4) of such Act is amended

7 by striking out "section 4975 (e) (7)" and inserting

8 in lieu thereof "section 414 (m) ".

9 (5) Section 4042 (d) (3) of such Act is amended

10 by striking out "and under section 4975 (e) of the In-

11 ternal Revenue Code of 1954", and by striking out

12 "and of such section 4975".

13 (b) AmBXDMENT OF THE INTmNAL REVENUE CODB

14 OF 1954.--

15 (1) Section 401 (a) (13) of the Internal Revenue

16 Code of 1954 is amended by striking out the third

17 sentence and inserting in lieu thereof the following:

18 "For purposes of this paragraph a loan made to a par-

19 ticipant or beneficiary shall not be treated as an assign-

20 ment or alienation if such loan is secured by the

21 participant's accrued nonforfeitable benefit and is ex-

22 empt, under section 408 (b) (1) of the Employee Re-

23 tirement Income Security Act of 1974, from the pro-

24 hibitions imposed by section 406 of that Act.".

25 (2) Section 408(e) (2) (A) of such Code is
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1 amended by striking out "section 4975" and inserting

2 in lieu thereof "section 406 of the Employee Retirement

3 Income Security Act of 1974".

4 (3) Section 414 (k) of such Code is amended-

5 (A) 'by inserting "and" at the end of para-

6 graph (1),

7 (B) by striking out ", and" at the end of para-

8 graph (2) and inserting in lieu thereof a period,

9 and

10 (C) by striking out paragraph (3).

11 (4) Section 414 of such Code is amended by add-

12 ing at the end thereof the following new subsection:

13 "(m) EMPLOYEE STOcKOwNEmSP PLAN.-The

14 term 'employee stockownership plan' means a defined con-

15 tribution plan-

16 "(1) which is a stock bonus plan which is qualified,

17 or a stock bonus and a money purchase plan Yoth of

18 which are qualified under section 401 (a), and which

19 are designed to invest primarily in qualifying employer

20 securities; and

21 "(2) which is otherwise defined in regulations pre-

22 scribed by the Secretary.

23 For purposes of this subsection, the term 'qualifying em-

24 ployer security' means an employer security which is stock

f25 or otherwise an equity security, or a bond, debenture, note,
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1 or certificate or other evidence of indebtedness which is de-

2 scribed in paragraphs (1), (2), and (3) of section

3 503 (e).".
4 (5) Section 415(c) (6) (B) of such Code is

5 amended-

6 (A) by striking out "section 4975 (e) (7)"

7 each place is appears and inserting in lieu thereof

8 "section 414 (m) ", and

9 (B) by striking out "section 4975 (e) (8)"

10 in clause (ii) and inserting in lieu thereof "such

11 section".

12 (6) Section 503(a) (1) (B) of such Code is

13 amended by striking out "refelTed to in section 4975

14 (g) (2) or (3)" and inserting in lieu thereof the

15 following: "a governmental plan (within the meaning

16 of section 414 (d)) or a church plan (within the mean-

17 ing of section 414 (e)) with respect to which the elec-

18 tion provided by section 410 (d) has not been made.".

-19 - (7) Section 1504 (a) of such Code is amended by

20 striking out "section 4975 (e) (8)" and inserting in

21 lieu thereof "section 414 (m)".

22 (8) Section 6213 (e) of such Code is amended-

23 (A) by striking out ", 4975 (relating to excise

24 taxes on prohibited transactions) ", and
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1 (B) by striking out "4971 (c) (3), or 4975

2 (f) (4)" and inserting in lieu thereof "or 4971

3 (c) (3)".

4 (9) Section 6503 (g) of such Code is amended-,

5 (A) by striking out "or section 4975", and

6 (B) by striking out "4971 (c) (3), or 4975

7 (f) (4)" and inserting in lieu thereof "4971 (c)

8 (3)".
9 (10) Section 7422 (g) of such Code is amended-

10 (A) by striking out "4971, or 4975" each

11 place it appears and inserting in lieu thereof "or

12 4971",

13 (B) by striking out "4975 (a) (relating to

14 initial tax on prohibited transactions)," in subsec-

15 tion (a),

16 (C) by inserting "or" before "section 4971

17 (b) " in subsection (a), and

18 (D) by striking out "or section 4975 (b) (re-

19 lating to additional tax on prohibited transactions)".

20 (c) AMENDMENT OF OTHER ACTS.-

21 (1) Section 273(f) (5) (A) of the Trade Act of

22 1974 is amended by striking out "section 4975 (e) (7)"

23 and inserting in lieu thereof "section 414 (m) ".

24 (2) Section 301 (d) (2) (C) of th3 Ta h Reduction
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1 Act of 1975 is amended by striking out "section 4975

2 (e) (7)" and inserting in lieu thereof "section 414

3 (i)".
4 SEC. 9. TECHNICAL AND CONFORMING CHANGES.

5 The Secretary of the Treasury shall, as soon as prac-

6 ticable but in any event not later than 90 days after the

7 date of enactment of this Act, submit to the Committee on

8 Ways and Means of the House of Representaives and to the

9 Committee on Finance of the Senate a draft of any technical

10 and conforming changes in the Internal Revenue Code of

11 1954 and the Employee Retirement Income Security Act

12 of 1974 which are necessary to reflect throughout such Code

13 and Act the changes in the substantive provisions of law

14 made by this Act.

15 SEC. 10. EFFECTIVE DATE.

16 The amendments made by this Act, other than the

17 amendment made by section 5, take effect 90 days after

18 the date of enactment of this Act.
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Mnxr CONGRESSco ~ssor S. 2992

IN THE SENATE OF THE UNITED STATES

APRIL 26 (legislative day, APRIL 24), 1978

Mr. BENTSFN introduced the following bill; which was read twice and referred
to the Committee on Finance

A BILL
To amend the Internal Revenue Code of 1954 to provide uni-

form accounting of pension liabilities of tax-exempt pension
funds.

I Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That section 412 of the Intental Revenue Code of 1954 is

4 amended by adding the following new subsection (j) :

5 "(j) UNIFOpIm ACcouNTING.-Within 90 days of

6 the date of enactment of this subsection, the Secretary shall

7 promulgate uniform standards for calculating and reporting

8 the assets and liabilities of pension plans and for disclosing

9 the actuarial assumptions used in such calculations.",

11
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95TH CONGRESS
2)Ssix S. 3193

IN THE SENATE OF THE UNITED STATES

JUNE 12 (legislative day, MAY 17), 1978

Mr. BENTSE introduced the following bill; which was read twice and referred
to the Committees on Finance and Human Resources jointly by unanimous
consent

A BILL
To amend the Internal Revenue Code of 1954 and the Employee

Retirement Income Security Act of 1974 to simplify paper-

work requirements and streamline enforcement.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "ERISA Paperwork

5 Reduction Act".

6 SEC. 2. REQUIREMENT FOR A DETERMINATION LETTER.

7 Section 6057 of the Internal Revenue Code of 1954

8 (relating to registration of and inf rrnation cinverning pen-

9 sion, etc. plans) is amended by redenirii , ,II-eitin (g)

10 as (h) and adding the folloNwinv new iiheitifill

II

0
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1 "(g) DETERMINATION LETTER.-rursuant to regula-

2 tions promulgated by the Secretary, in order for a plan to

3 qualify under section 401, the plan must obtain a determina-

4 tion letter from the Secretary granting qualification.".

5 SEC. 3. CONSOLIDATED FORM FOR INITIAL QUALIFICA-

6 TION.

7 Subtitle A of title III of the Employee Retirement In-

s come Security Act of 1974 relatingg to jurisdiction, admin-

9 istration, and enforcement) is amended by adding at the end

10 of section 3004 the following new subsection (c) :

11 "(c) Within 60 days after the date of enactment of

12 the ERISA Paperwork Reduction Act, the Secretary of the

13 Treasury and the Secretary of Labor, acting jointly, shall

14 prescribe a single form for employee benefit plans (as de-

15 fined in paragraph (3) of section 3 of this Act) which will

16. satisfy the requirements of section 102 (a) (2) of this Act

17 and of the initial qualification requirements of the internal

18 Revenue Code of 1954.".

19 SEC. 4. CONSOLIDATED ANNUAL REPORTS.

20 Section 103 of the Employee Retirement Income Secu-

21 rity Act of 1974 (relating to annual reports) is amended to

22 read as follows:

23 "ANNUAL REPORTS

24 "SEc. 103. (a) PERIODIC ANNUAL REPORTS.--Sub-

25 ject to the limitations in subsections (b) and (c), the See-
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1 retary of the Treasury and the Secretary of Labor shall require

2 employee benefit plans to which this part applies to file

3 every 5 years a single annual report with the Sehretary:of

4 the Treasury to carry out the policy declared in section 2

5 of this Act and to satisfy the requirements of sections 6057

6 (a) and 6058 (a) of the Internal Revenue Oode of 1954.

7 The Secretaries may require such plans to furnish or make

8 available to participants and beneficiaries for inspection

9 copies of summaries of reports and other information required

10 under this section.

1 1 "(b) SIMPLIFIED ANNUAL RvPoB.-For yemr -when

12 a full report under subsection (a) is not required, the Sec-

13 retary of the Treasury and the Secretary of -Abor are

14 directed to prescribe a simplified annual report which could

15 be incorporated with the tax return of the sponsor of the

16 plan.

17' "(c) STAGOERED FILING.-The Secreta y of the Tress-

18 ury and the Secretary of Labor are direciedt steer filing

19 of the annual reports required under subsection (a) so that'

20 only 20 percent of existing plans would file such reports each

21 year.".

22 SEC. 5. TREASURY AND LABOR DEPARTMENT BOOKLET.

23 Subtitle A of title III of the Employee Retirement

24 Income Security Act of 1974 (relating to jurisdiction, ,dinin.-
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1 istration, and enforcement) is amended by adding at the end

2 of section 3004 the following new subsection (d) :

3 "(d) Within 60 days of enactment of the ERISA

4 Paperwork Reduction Act, the Secretary of the Treasury

5 and the Secretary of Labor shall publish a booklet to assist

6 plan sponsors (particularly smaller businessmen) in devel-

7 hoping or revising recordkeeping systems in order to simplify

8 compliance with the provisions of this Act.".

9 SEC. 6. TECHNICAL AND CONFORMING CHANGES.

10 The Secretary of the Treasury and the Secretary of

11 Labor shall, as soon as practicable but in any event not later

12 than 60 days after the date of the enactment of this Act,

13 submit to the Congress a draft of any technical and conform-

14 ing changes in the Internal Revenue Code of 1954, and the

15 Employee Retirement Income Security Act of 1974, respec-

16 tively, which are necessary to reflect throughout such Code

17 and Act the changes in the substantive provisions of law

18 made by this Act.
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05Thl CONGRESS

IS Siow S.1745

IN THE SENATE OF THE UNITED STATES

Junz 22 (legislative day, MAY 18), 1977

Mr. MCINTYRE (for himself and Mr. Nasow) introduced the following bill;
which was read twice and referred to the Committees on Finance and
Human Resources jointly by unanimous consent

A BILL
To amend the Employee Retirement Income Security Act of

1974 to implement certain recommendations of the Commis-

sion on Federal Paperwork with respect to such Act, to

facilitate the establishment of employee retirement plans by

small businesses, and for other purposes.

1 Be it enacted by the Senate and House of Repremnta-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "ERISA Small Business

4 Paperwork Reduction and Investment Act".

5 SEC. 2. SINGLE ANNUAL REPORT.

6 Within 60 days after the date of enactment of this Act,

7 the Secretary of the Treasury and the Secretary of Labor,

8 acting jointly, shall prescribe a single form and a single

II
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

annual filing date for employee benefit plans (as defined in

paragraph (3) of section 3 of the Employee Retirement

Income Security Act of 1974) which will satisfy the require-

ments of both section 103 of that Act and sections 6057 and

6058 of the Internal revenue Code of 1954.

SEC. 3. COORDINATION BETWEEN INTERNAL REVENUE

SERVICES, DEPARTMENT OF LABOR, AND PEN.

SION GUARANTY CORPORATION WITH RESPECT

TO THE GATHERING OF CERTAIN INFORMATION.

Section 3004 of the Employee Retirement Income

Security Act of 1974 (relating to coordination between the

Department of the Treasury, the Department of Labor, and

the Pension Benefit Guaranty Corporation) is amended by

adding at the end thereof the following new subsection:

"(c) The Secretary of the Treasury, the Secretary of

Labor, and the ]Executive Director of the Pension Benefit

Guaranty Corporation shall enter into an agreement within

180 days after the date of enactment of the ERISA Small

Business Paperwork Reduotion and Investment Act under

which one agency, but not all three, shall collect the infor-

mation required to be submitted under sections 103 and 104

(a) (1) (B), section 3001, and title V of this Act and under

sections 6057 and 6058 of the Internal Revenue Code of

1954 and transmit that information which is withip the

administrative responsibility of the other agencies to the
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1 appropriate officials of the Department of Labor, the Depart-

2 meant of the Treasury, or the Pension Benefit Guaranty

3 Oarporation, as may be appropriate. The Secretaries and

4 the Executive Director shall also explore the feasibility of

5 having only one agency collect information similar to the

6 information reported for 1976 on Internal Revenne forms

7 5498, 5499, 5501, 5504, and 55.".

8 SEC. 4. SIMPLIFIED STATEMENTS OF ACCRUED BENEFITS

9 OF BENEFICIARIES.

10 Paragraph (3) of section 104(b) of the Employee

11 Retirement Income Security Act of 1974 is amended to read

12 as follows:

13 "(3) Within 210 days after the cose of the fiscal year

14 of the plan, the Administrator shall furnish to each partici-

15 pant, and to each beneficiary receiving benefits under the

16 plan a simplified statement of-

17 "(A) in the case of a plan which is a defined con-

18 tribuition plan (as determined by the Secretary) -

19 "(i) the account balance at the beginning of

20 the year, for the participant or beneficiary,

21 "(ii) the amount of contributions made on his

22 behalf during the year,

23 "(iii) any forfeiture allocated to his account,

24 "(iv) the amount of profit or loss allocated to

25 his account,
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1 "(v) the acconn. balance at the end of the year,

2 "(vi) the amount of his vested benefits, and

3 "(v'u) a statement of any loans which may have

4 accrued against his account;

5 "(B) in the case of a plan which is a defined

6 benefit plan-

7 "(i) a statement with respect to current bene-

8 fits under the plan,

9 "(ii) a statement as to future benefits antici-

10 pated under the plan, and

11 "(iii) a statement by the employer that the

12 employer is required by law to fund the 'benefits

13 under the plan and that he is using acceptable

14 actuarial assumptions in doing so; and

15 "(C) for all plans-

16 "(i) where and how additional information

17 may be obtained, and

18 "(ii) what assistance in connection with the

19 plan is available from the Department of Labor

20 and other sources."

21 SEC. 5 SMALL BUSINESS REPRESENTATION ON ADVI.

22 SORY COUNCIL

23 (a) Subsection (a) of section 512 of the Employee Re-

24 tirement Income Security Act of 1974 (29 U.S.C. 1142)

25 is amended-

33-549 0 - 78 - 7
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1 (1) by striking out "fifteen members" in paragraph

2 (1) and inserting in lieu thereof "sixteen members",

3 and

4 (2) by inserting after "pension pan ;" the follow-

5 ing: "at least one of whom shall be a representative of

6 small businesses sponsoring plans or small businesses

7 rendering services predominantly to such small business

8 plans;"

9 (b) Sirbsection (b) of such section is amended-

10 (1) by iffserting "and the Executive Director of

11 the Pension Benefit Guaranty Corporation" after "the

12 Secretary" each place it appears, and

13 (2) by inserting after "this Act" the following:

14 " and the Secretary of the Treasury with respect to

15 the carrying out of his functions under part I of sub-

16 chapter D of chapter 1 of the Internal Revenue Code of

17 1954,".

18 (c) Subsection (c) of such section is amended by in-

19 serting immediately after the first sentence thereof the follow-

20 ing: "Beginning in 1978, the executive secretary shall be

21 funished to the Council in even-numbered years by the

22 Secretary of the Treasury.".

23 SEC. & CERTAIN STUDIES.

24 The Secretary of Labor shall consult with the Internal

25 Revenue Service and the Commission on Federal Paperwork



91

6

1 or its successor, if any, for the purpose of exploring the feasi-

2 bility of implementing the Commission's recommendations

3 numbers 13 and 14 contained in the report by the Commis-

4 sion of December 3, 1976, on the Employee Retirement

5 Income Security Act of 1974.

6 SEC. 7. DELAY IN ACTING UPON REQUESTS.

7 If a business applicant for an exemption, waiver, or

8 other administrative action under the Employee Retirement

9 Income Security Act of 1974, or under those provisions of

10 the Internal Revenue Code of 1974 relating to employee

11 benefit plans, has not received a determination thereon post-

12 marked within 180 days of its submission to the agency con-

13 cerned, such applicant will be held harmless from any pen-

14 alty or other adverse governmental action as a result of acting

15 in accordance with such request for the period beginning 180

16 days after submission and extending for one calendar year

17 thereafter.

18 SEC. 8. PROGRESS REPORT.

19 The Secretary of Labor and the Secretary of the Treas-

20 ury shall report jointly to the Congress on their progress in

21 carrying out sections 2 through 7 of this Act within 180 days

22 of the date of enactment.

23 SEC. 9. CERTAIN MODIFICATIONS IN THE PRUDENT MAN

24 RULE.

25 Paragraph (1) of section 404 (a) of the Employee Re-
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1 tirement Income Security Act of 1974 (29 U.S.C. 1104) is

2 amended-

3 - (1) by inserting after "their beneficiaries" the fol-

4 lowing: "over the long term, taking account of the nec-

5 essity of improving the productivity of the economy

6 of the United States and its international competitive-

7 ness and its capacity to sustain the real income value

8 of future retirement benefits to beneficiaries of the plan",

9 and

10 (2) by inserting after "with like aims" the follow-

11 ing: "noting the special character of such plans as set

12 forth in the text of this section preceding subparagraph

13 (A)".

14 SEC. 10. ADDITIONAL CONSIDERATIONS AND STATUTORY

15 DUTIES.

16 Section 409 of the Employee Retirement Income Se-

17 curity Act of 1974 is amended by inserting after "each such

18 breach," the following: "(taking into account the policy

19 set forth in section 404 (a) of this Act) ".

20 SEC. 11. APPLICATION OF PRUDENT MAN RULE TO DE-

21 FINED BENEFIT PLANS.

22 Section 404 (a) of the Employee Retirement Income

23 Security Act of 1974 (29 U.S.C. 1142) is amended by

24 adding the following new paragraph:
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1 "(3) In the case of defined benefit plan, as defined in

2 section 3 (35), the prudence requirement of paragraph (1)

3 (B) is not violated solely because an investment may be

4 in a venture capital organization or in a smaller business.".
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9m CONGRESSIfrETxS.1383

IN THE SENATE OF THE UNITED STATES

Ann, 26 (legislative day, FEnnUARY 21), 1977

Mr. IwourE (for himself and Mr. MATSUN.GA) introduced the following bill;
which was read twice and referred to the Committee on Human Resources

A BILL
To amend the Employee Retirement Income Security Act of

1974 to clarify the status of the Hawaiian Prepaid Health

Care law under title I and title IV of such Act.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That paragraph (3) of section 4 (b) of the Employee Retire-

4 ment Income Security Act of 1974 is amended by striking

5 out "or unemployment compensation or disability insurance

6 laws" and inserting in lieu thereof the following: ", or un-

7 employment compensation laws, or disability or health in-

8 surance laws".

II
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95H CONGRESS S. 2

IN THE SENATE OF THE UNITED STATES

JANUARY 14,1977
Mr. INouTE introduced the following bill; which was read twice and referred to

the Committee on Finance

A BILL
To amend title I of the Employee Retirement Income Security

Act of 1974, and the Internal Revenue Code of 1954 to pro-

hibit the reduction of disability payments under employer-
maintained disability compensation plan whenever certain

social security benefit payments are increased.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,'

3 That section 206 (b) of the Employee Retirement Income

4 Security Act of 1974 is amended by striking out "pension

5 plan" in paragraph (1) and inserting in lieu thereof "em-

6 ployee welfare benefit plan".

7 SEC. 2. (a) Section 264 of-the Internal Revenue Code

8 of 1954 (relating to certain amounts paid in connection with

II
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2

1 insurance contracts) is amended by adding at the end thereof

2 the following new subsection:

3 " (d) CERTAIN DISABILITY CO3IPENSATION PLANS.-

4 Notwithstanding the provisions of sections 162, 212, and

5 404, no deduction is allowed for amounts paid or contributed

6 to or under a disability compensation plan by the employer

7 maintaining that plan if under the plan the benefits payable

8 to an individual receiving benefits under the plan are reduced,

9 or any schedule increase in such benefits is omitted, on

10 account of any increase in monthly insurance benefits to

11 which such an individual is entitled under title II of the

12 Social Security Act if such increase occurs after such indi-

13 vidual begins to receive benefits under such plan. For

14 purposes of this subsection, the term 'disability compensation

15 plan' means a program (including a program of insurance)

16 established -by an employer under which employees receive

17 periodic payments or a lump-sun payment in compensation

18 for physical or mental disability resulting from their employ-

19 ment.".

20 (b) (1) The caption of section 264 of such Code is

21 amended by inserting after "CONTRACTS" the following:

22 "OR UNDER CERTAIN DISABILITY COMPENSATION

23 PLANS".

24 (2) The table of sections for part IX of subchapter B

25 of chapter 1 of such Code is amended by striking out the
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1 ite-m relating to section 264 and inserting in lieu thereof the

2 following:

"Sec. 204. Certain amounts paid in connection with insurance
contracts or under certain disability compensa-
tion plans.".

3 SFic. 3. The amendment made by the first section of

4 this Act applies to plan years beginning after the date of

5 enactment of this Act. The amendment made by section 2

6 applies to taxable years beginning after the date of enact-

7 ment of this Act.
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Senator WILLIAMS. As I mentioned, we are in joint hearing with
the subcommittee of the Finance Committee that handles pension
matters.

Senator Javits and I are very pleased to have this opportunity with
Senator Bentsen and would certainly like to extend at this opening
the opportunity for Senator Bentsen to express himself.

OPENING STATEMENT OF SENATOR BENTSEN'

Senator BENTSEN. Thank you very much, Senator Williams.
Last week President Carter sent a reorganization proposal to Con-

gress to help eliminate duplicate implementation of the pension reform
law. This proposal is very similar to my bill (S. 2352) which was ap-
proved by the Senate Finance Committee last year. The President's
proposal will more carefully allocate jurisdiction'between the Treasury
and Labor Departments helping prevent inconsistent rulings and un-
reasonable regulatory delays. Administrative reorganization is only
one step, though, in the process of streamlining pension laws. In addi-
tion, the law must be amended to eliminate unnecessary and execes-
sively complex government forms.

A study prepared earlier this year for the Joint Economic Commit-
tee puts the cost of Federal regulation to business, consumers and tax-
payers at over $100 billion a year. In 1955 some 10,000 pages were
published each year in the Federal Register. By 1970, 15 years, that
number had doubled to 20,000. But by 1977, the number of pages in
the Federal Register had mushroomed to 70,000!

It is essential that Congress make every effort to reduce the costs of
complying with Federal regulations. Unnecessary Federal redtape and
regulation drains our economy and adds to inflation. This is true with
respect to ERISA, the Employee Retirement Income Security Act,
as well as other Federal programs. Congress can provide greater pro-
tection to senior citizens by simplifying ERISA and strengthening
enforcement of the law.

Our subcommittees have conducted an extensive study of the issue
of pension simplification over the past year and one-half through
public hearings and the formulation of many legislative proposals. We
have worked closely with the Departments of Treasury and Labor.
There is great similarity between our pension simplification proposals.
The purpose of the hearings this week is to enable us to refine these
proposals and prepare a joint Finance Committee-Human Resources
Committee bill to present to the full Senate for speedy approval next
month. I am confident that we can formulate such a bill which has the
full support of the Treasury and Labor Departments.

Last April the General Accounting Office issued a report on the
impact of ERISA. This report concluded that ERISA has made a
major contribution in providing greater retirement security for tens
of millions of American workers and retirees.

The GAO report stated:
Overall, the minimum participation, vesting and funding standards and other

provisions of ERISA should enhance responsible management of new and con-
tinuing plans and give tens of millions of workers a better chance to earn and
receive vested benefits without having to work a unreasonable number of years
and reach an unreasonable age. In addition, we believe that clarifying ERISA
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requirements and reducing burdens on plan administrators'should be a continuing
goal of the three agencies. However, a reduction in administrative burden should
not be accomplished by compromising participant protection.

ERISA simplification legislation will strengthen our private retire-
ment system and provide greater protection to senior citizens.

Everybody recognizes that ERISA has created unintended govern-
mental paperwork and redtape. Excessive costs for administering a
pension plan simply mean that employers will have less funds available
to provide benefits for the plan participants. Duplicate paperwork,
inconsistent regulations and long regulatory delays in the implementa-
tion of ERISA are harmful to pension plan participants, employers,
and unions as well as Government regulators. Failure of Congress to
address this problem this year will be simply inexcusable.

The Departments of Treasury and Labor have taken numerous ad-
ministrative actions to reduce paperwork under ERISA and the Presi-
dent submitted a reorganization proposal to Congress. I applaud these
actions which will help strengthen our private retirement system.

However, additional legislation is clearly needed.
Congress should adopt a cyclical annual reporting system to sim-

plify the annual pension report (Form 5500) and to strengthen and
enforce ERISA audits.

The summary annual report (SAR) should be eliminated. This
report has not been of much value to pension plan participants.

Form EBS-1 should be abolished. Pension plan participants and
Federal agencies receive sufficient information through the annual
pension report and the summary plan description (SPD).

Employers should be given the option to participate in special mas-
ter plans or pooled pension arrangements. This would reduce the costs
of administering pension plans, particularly for small employers.

SEC enforcement of ERISA should be limited. The Treasury and
Labor Departments are fully capable of enforcing the minimum pen-
sion standards established by ERISA.

The Secretary of Labor should be directed to promulgate uniform
standards for reporting pension assets and liabilities and for disclosing
actuarial assumptions used in such calculations.

The pension advisory councils which cost taxpayers hundreds of
thousands of dollars should be absolished. If we are ever going to bal-
ance the budget, every congressional committee must reduce unneces-
sary expenditures within its area of jurisdiction.

The purpose of these three mornings of hearings is to formulate a
constructive pension simplification bill to strengthen our private
retirement system.

Thank you very much.
[Senator Bentsen's analysis of pension simplification bills follows:]
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P 1SC S D4PLIFICATIG4 BILLS
IOMW ED BY

SE M UOYD EW4M

(S. 2352) MRISA Reorganization and
Paperwork Reduction

1. Overlapping Jurisdiction -- S. 2352 proposes a careful allocation of pension

Jurisdiction between the Departments of Labor and Treasury in line with the

original Senate version of ERISA which passed the Senae in 1973 by a vote of 93-0.

S. 2352 was unanimously approved by the Senate Finance Comittee in 1977.

Under S. 2352, the Internal Revenue Service (IRS) would be given exclusive

jurisdiction over the areas of vesting, funding and participation while the

Labor Department would be given exclusive jurisdiction over the areas of fiduci4ry

responsibility and prohibited transactions. The Pension Benefit Guaranty Car-

poration which is within the Labor Department would continue to implement the

termination insurance program. Today most of the vesting, funding and participation

requirements under ERISA are already administered by IS and thus the IRS is

clearly the most appropriate agency to have exclusive Jurisdiction over these

particular standards. Similarly, because the Labor Department has been the

primary enforcement agency for prohibited transactions and fiduciary responsibility

under ERISA, the Labor Department should have exclusive Jurisdiction over that

portion of the law.

2. Single Annual Form With a Single Filing Date -- Under the legislation, the

Secretary of the Treasury and the Secretary of Labor will be directed to formlate

to the maximm extent feasible, a single annual form with a single filing date

which must be filed with the IRS every year by pension plans. Of course,

different types of forms can be prepared for different types of retirement plans.

H14ver, pension plans will generally be required to file only one form amually

with the federal government. A copy of this form would then be made available

to the Department of Labor. Separate annual forms by the IRS, Labor Department

and the Pension Benefit Qjaranty Corporation are generally unnecessary and

impose an unfair time and cost burden on businesses and unions throughout the

nation.
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pension n Simplification Bills"
Page 2

3. Summary Plan Description - As recommended by the Cmnission on Federal Paper-

work, Section 104(a)(1)(C) of IRISA would be amended to eliminate the requirement

that a five year summary plan description be filed with the Deprtmnt of Labor.

A loCember, 1976 report of the Paperwork Camuission stated --

"&loyers iwst provide a summary plan description to each Op1oyee
every five years. ERISA Section 104(a) (1) (C) requires the administrator
of a plan to file with the Secretary of Labor a copy of the sumary plan
description at the sane time that it is furnished to participants and
beneficiaries.

"'he purpose of this provision of the statute ws to permit the DOL
to review and co-pare the summaries with the complete plan descriptions to
assure their completeness, accuracy, understandability, etc. Such reviews
are costly, duplicative, and practically impossible to perform, considering
time and budget ccritraints.

"Because DOL receives a copy of the ccmplete plan description and any
amenments thereto, it is totally duplicative to forward copies of the five
year summary plan descriptions to the agency. Discussions with DOL
personnel indicate that they do not use such filirkes, and that the costs
of storage could be avoided."

4. Notice of Plan Amendments -- As recovended by the Coaission on Federal

Paperwork, Section 104 (a) (1)(D) would be amended to permit notices of aimemlments

to be filed in connection with the anmra.l report rather than as a separate report

which currently is req, irod within sixty days of a plan change. The December,

1976 report of the Cormission of Federal Paperwork stated --

"In vie: of the fact that employees are notified of changes in their
plans, that an annual retort containing the same information also must
be filed with DOL and IRS, and that there is no spedific use for the data
in the amended EDS-l, it is believed that a notice of amendment fi0
with the annual report should replace filing of an EBS-1 sixty days after
each amenr.ent. This would not change the requirement to notify participant!
of rlan changes, nor would it have any effect on the employer's decision
to seek a determination of tax status from the IRS."

5. Annual Repcrts -- The long "laundry list" of specific information which must

be vrcludled in an,,il reports of pension plans pursuant to Section 103 of ERISA

would be repealed. Section 103 of ERISA is a six pare detailed list of reporting

rcquirr nts, scr-. of which are rot necessary for all plans. Instead, the

Secretaries of Labor and Treasury would be given discretion to require only such

information as is needed to protect the rights of pension plan.artlcipants

and be-nficiaries.
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'Pension Simplification Bills"
Page 3

(S. 3193) Cyclical and Simplified Auuml
Pension ePort

1. Tax-qualified pension plans would be required to obtain so-called

determination letters from the Internal Revenue Service at the tim a plan is

created. Most plans already obtain this letter and all plans mast file a form

with the federal goverrmwt then the plan is established anyway. Thus, this

proposal would not result in any additional reporting.

2. Form EBS-l which is submitted to the Labor Department would be con-

solidated with the initial qualification forms that are sublitted to IRS. This

wcId reduce duplicate paperwork at the time a plan is established without denying

the federal government information necessary to enforce ERISA.

3. The annual report (Forn S500) which must be filed with the federal

government every year under ERISA would only have to be filed every five years.

In other years. plans would file a simplified amnual report iWUch could be

incorporated with the plan sponsor's tax return.

4. The full annual reports would be filed on a staggered basis with only

20 percent of the plans filing in any one year.

S. The Departments of Labor and Treasury would be directed to formulate

a booklet or guide to assist small businessmen in coplying with MRISA.

(S. 2992) Pension Acounting
S. 2992 would direct the Secretary to proeulgate uniform standards for

reporting the assets and liabilities of pension plans and for disclosing the

actuarial assumptions.

The presentation of actuarial and accounting information is often so

confusir g that the information can be worthless. There is so much latitude

in the way pension calculations are performed that companies can come up with

virtually cny level of contributions and liabilities they choose.
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"Pension Simplification Bills"
Page 4

(S. 3140) Option For A Coablnation
reo- .-RA Plan

This bill would give smaler businessmen the option to create a greatly

simplified retirement plan with very little paperwork or red tupe. The bill

would enable employers to establish a pension plan which combines the best

features of the so-ralled Keogh or HL 10 plan for the self-employed with the best

features of the Individual retirment account (IRA). Under the proposal for

a simplified pension plan, businessmen would make contributions up to the anl

$7,500 Keogh limitation but these contributions would be made directly into

separate Individual retirmant accaints for each employee. The minimum Keogh

standards would apply.

This combination Keoh-PA plan would be advantarous to both employers

and employees. The businessman wuld not have to establish a separate trust

fund for the company pcawion plan since the am l contributions will go directly

into individual retirement accounts for the employees. This would subtantially

reduce paperwork and red tape. Employees would benefit front 'ortability"

under this proposal since the employee could take his individual retirement accoumt

with him upon a chane of Jobs.

Generally, the plan would operate in the same mier as a qualified defined

contribution Keogh or H.L 10 plan except that contributions would be made

directly to the separate employee IRA's. The employer would have to prMide

coverage for all eligible employees. The maxims deductible contribution for the

mployer or employee would be the lesser of 15 percent of earned inccm or $7,500.

The ertsting standards for vesting, participation, nondiscrimination,

and social security integration that apply to Keogh plans would also apply to

'Simplified Pension Plans". For example, employees with 3 years of sw~vice

ast be allowed to participate in the plan. Immediate vesting would be required.

The plan could not discriminate in favor of officers or highly compensate

employees.
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'Pension Simplification Bills"
Page S

In addition, under my proposal, if the employer's pension contribution for

an employee does not exceed the $1,500 IRA limitation the employee could make up

the difference.

Under the proposal, an employer could adopt an IRS prepared model simplified

pension plan, copies of which would be filed with the IRS and distributed to the

employees together with a copy of the IRA agreement. Individually designed

plans could also obtain Is apprcval. Existing reporting and disclosure standards

would apply. However, the plan should be sufficiently simple that under existing

regulations, a copy of the plan could be used as a sumry plan description bank

statements (or similar documents furnished by an insurance company) should satisfy

all applicable requirements regarding disclosure to participants of their interests

in the plan. The employer would be required to file very simplified reports with

1RS to support his deduction for plan contributiors and the qualification of the

simplified plan and no accounting for plan assets would be required.
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Senator Wi.LXms. Thank you, Senator Bentsen.
Senator Javits.

STATEMENT OF HON. JACOB K. JAVITS, A U.S. SENATOR FROM THE
STATE OF NEW YORK

Senator JAvrrs. Mr. Chairman, I join the Chair in welcoming Lloyd
Bentsen of Texas and thanking him publicly again, as I have so many
times before, for his enterprise and cooperation which helped us to
bring about ERISA.

We must not ever overlook the forest for the trees. The fact is that
ERISA is a great triumph of the private enterprise system, and it seeks
only to regulate where the private enterprise system cannot regulate
itself effectively. I therefore thoroughly agree with Senator Bentsen
that the more that we leave to the competitive operations of the system,
the better off will be the millions of workers who are benefited.

Also, Mr. Chairman, I wish to declare myself here and now as com-
pletely opposed to any effort which has been suggested to scrap the
private pension system and to merge it into one colossal Federal retire-
ment system. I could not think of anything worse, anything more re-
gressive or counterproductive. We have many problems with the pri-
vate retirement system, but we had many more before ERISA. And
we know the trouble that Social Security has gotten into, and we cer-
tainly do not want that to happen to private pension plans.

The private pension plan, in my judgment, offers the best hope for
the decent and adequate retirement of the American worker, when
combined with Social Security, as indeed it is today.

Mr. Chairman, I also believe that the President's establishment of a
Commission on Pension Policy to develop national policies for retire-
ment, survivor and disability programs is a very good idea, and I com-
pliment the President on it.

I believe that the work of this Commission will accelerate the growth
of a consensus necessary to establish a coordinated national retirement
income policy.

I am also hopeful that various other studies which have been
launched on the development of such a policy are also diligently
pursued.

The Chairman and I, who have had such a tremendously gratifying
personal collaboration in so many matters concerning workers and
their employers, have suggested a single retirement income agency. We
have proposed in our bill an Employee Benefits Commission to ad-
minister ERISA.

We believe this Commission would be best. It is quite similar to
what the Administration has already done in the energy field, where
a multiplicity of administrative units were consolidated to implement
a single vital national policy.

I think that the President's message on the ERISA reorganization
plan, which Senator Bentsen has referred to, is a good first step. I
value, however, just as much as that first step, the commitment of the
Administration that it will make a long-term proposal by April 30,
1980.

33-549 0 - 78 - 8
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I hope that in this proposal we will see the public interest overriding
bureaucratic considerations.

The bills which are before the subcommittees today are designed
to strengthen the private pension system, and that is the ball I hope
we will keep our eye on and the ball that Senator Williams and I
felt we were serving up when we introduced our bill.

I thoroughly agree with the reduction of excessive paperwork and
the elimination or modification of technical rules which are unneces-
sarily restrictive.

I never have believed, as a longtime business lawyer long before I
was a Senator or an Army officer, that we could catch the fellow with
the last $2. It costs $4, $6, $8 or $10 in order to do that. But I do be-
lieve that we can, because we do have the whole world of experience
at our command, develop means by which the pragmatic business con-
siderations of efficiency and effectiveness guide what paperwork and
technical rules we need to administer this program.

Senator Williams has already spoken about our bill expanding the
joint and survivor annuity protection. To me, it is unconscionable that
an employee can work for years, be fully vested, and yet lose any
benefit for his or her surviving spouse if the plan participant dies be-
fore the plan's early retirement age. The present rules are inadequate
on that subject, and I believe a vested benefit should be just what it
says, vested and nonforfeitable even if the worker dies at a young
age.

I realize this may have an effect on what distributions can be made
under pension plans. It is something of a lottery. But I think it is too
much of a lottery if the spouse is cut out of any benefit.

Also, our bill contains proposals on a tax deduction for employee
contributions, a tax credit for improved plans with faster vesting,
and a study of the possibility of some gearing of pensions to the cost
of living.

Finally, may I pay tribute to Senator Bentsen and the subcom-
mittee which you head. This is the way we ought to go. We ought to
have many more joint hearings.

One of the things that has put us in low repute with the public is
that we preach about efficiency to others, but when it comes to trying
some of it ourselves, we are wanting.

I thoroughly welcome your cooperation, and I will dedicate myself,
and I know that my colleagues on the Human Resources Committee
feel the same way, to fast and effective action absent any bureaucratic
problems.

Mr. Chairman, I ask that my prepared opening statement be included
in the hearing record.

Senator WILLIAMS. It will be placed in the record.
[The opening statement of Senator Javits follows:]

OPENING STATEMENT OF SENATOR JAVITS

Senator JAVITS. Some critics of the private pension system have sug-
gested scrapping private pension plans and merging them into one
colossal Federal retirement system. I believe such a move would be a
terrible mistake which would'harm retirees and the Nation as a whole.
To be sure, there are problems with the private retirement system. But
to establish one Federal retirement system with Social Security as its
cornerstone would be jumping from the frying pan into the fire. Any-
one familiar with the recently highlighted financing problems of So-
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cial Security and its lack of advance funding should know that the
private pension system with its billions of dollars of rapidly growing
trust funds looks healthy indeed when compared with Social Security.

In my view, what we need is a national retirement income policy
which will coordinate the various elements of the retirement income
continuum. Private pension plans should be coordinated with Social
Security, not merged into it.

Last September in Chicago, I called for the active development of
a national policy on retirement income. I am pleased to say that since
that time I have perceived a consensus building for this position. On
July 12, the President established by Executive order a Presidential
Commission on Pension Policy "to develop national policies for re-
tirement, survivor, and disability programs." This Commission will
study private, Federal, State, and local pension programs. I believe
the work of this Commission will accelerate the growth of a consen-
sus that a coordinated national retirement income policy must be
developed and implemented.

I am also hopeful that the various studies which have been launched
will conclude that the best way to implement such a national policy
is to establish a single retirement income agency. Chairman Williams
and I have proposed in S. 3017 that an Employee Benefits Commis-
sion be established to administer ERISA. Such a commission would
combine most of the jurisdiction and personnel of the existing ERISA
agencies and would become the key administrative mechanism for
implementing a coherent retirement income policy. Our proposal for
a single agency is very similar to what the administration has already
done in the energy field; that is, to consolidate a multiplicity of ad-
ministrative units into one and to charge that consolidated entity
with the implementation of an important national policy. A national
energy policy is very important, to be sure, but as the population
ages, I predict that a national policy on retirement income will become
equally important.

In this regard, I would mention that the administration's recent
ERISA reorganization plan is a small, first step toward better ad-
ministration of the pension law. But as the plan sponsors admit, the
reorganization plan is only a temporary measure which is to be fol-
lowed by a long-term solution to be proposed by the Administration
before April 30, 1980. I eagerly await the Administration's long-term
proposal, and I hope that concern for the national good and the wel-
fare of retirees and their beneficiaries will override shortsighted con-
cerns about bureaucratic jurisdiction or the logistics of implementa-
tion.

The overriding concern behind the bills being considered by the sub-
committees today is to strengthen the private pension plans. I think
every Senator participating in these hearings wants to assure that the
private pension system becomes a more substantial part of our retire-
nient income system. In S. 3017, Chairman Williams and I have ad-
vocated the reduction of unwarranted hindrances to pension plan
growth, including excessive paperwork and certain technical rules
which may be overly restrictive. We have also advocated new ideas
for expanding pension plan coverage such as the special master plan
and the tax credit for new small plans.
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But just as important as these proposals are the provisions in
S. 3017 which increase rights and protections of plan participants. A
pension system which provides inadequate benefits and protections for
workers will never become a substantial part of our retirement income
system. Consequerk ly, Chairman Williams and I have proposed ex-
pansion of ERISA's joint and survivor annuity protection. I think it
is absolutely unconscionable that an employee can work many years
and be fully vested yet lose any benefit for his or her surviving spouse
if the participant dies before the plan's early retirement age. The
present rules are inadequate and must be changed. A vested benefit
should be just that-vested and nonforfeitable-even if a worker dies
at a young age. I consider this proposed change to be essential.

Chairman Williams and I have also advocated a tax deduction for
employee contributions to pension plans, a tax credit for improved
plans with faster vesting, and a Labor Department study of the feasi-
bility of requiring cost-of-living increases.

We have, in addition, proposed the development of solvency stand-
ards for multiple employer trusts and the prohibition of any decrease
of disability benefits under welfare plans because of SocialSecurity
increases.

The fact that today's hearings are jointly sponsored by the Senate's
Labor and Tax Committees is eloquent testimony to the seriousness
of our intention to act. We have much work to do in the next year, and
I look forward to cooperating with the Finance Committee in trying to
improve and strengthen the private retirement system.

With the chairman's permission, I would like to include in the hear-
ing record my May 1 floor statement when S. 3017 was introduced.

Thank you, Mr. Chairman.
Senator WILLIAMS. Thank you, Senator Javits.
[The May 1 floor statements of Senator Williams and Senator Javits

on the introduction of S. 3017, the bill itself, and a section-by-section
analysis follow:]
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outwighe Its osefulooem so an mio@-
mntu deoims. nt l ua should be uacog-
ashad ms an WANdadra1bhdover fro
the days bore B3A when no other
ofedive somhafle tool was Available.
So my bil "ofde thet re"Veicive sb-
gucghboaon am be imposed Onmm wer
the faiur of the piem. to meet aple-

to aithis to avoiding the adhere
Imeplot an bnens s piom that Is

this WA other cheoae my bi make
alaedd greatt imloleb the need for
nodt retirement plan Wa-e to obtain
a fsaoas dabeorlnatil letter ev41y
thee a plea is established or amended.
and paperwork and soate. will be reduced

eccordingly.N

Iftenceem cha4 n b t I of MR=
are @ade by the 2F=A orunit
Act of lIft While peevn iA

-rm - framework the 1111
-ipifa and clntfins many roils

- cewo L"VIeAmesu
To the reporting ad dlasure area

for ezampwe the armey annual repor
les baesn 6mlnWate.n my Judgment,
ane at of preg peittlg and a&-
tibting this document SaM? Year
cloely autwoeghe noe usefulnei All Plan
Putelpeni wilL of course. centine to
hev reedy "con toe aoopy at the Com-

-b &Ruudi reten/wt ter. SAMS)
thet moot be MWle ea yea by the plea.
00s mangos are mad& to avoid dta-

Meqalo- oml ' petioneoaciprfe-
eam" survlcag and bn further reduc

-oewoi bardas
awoire. ouase

Cietan reIuin UN the inium pat-
Urhatie and ow~n rulmis have bess.
made to clarvfy or otherwose change the
"apimo cc thee asle to multirm-
Ampe puam Caloether change hae"
bese ade to oalS y laterpctetICIN 09
as a&Rnbeete avencles For mowle.,
a b beead olowr thet a Pon my
21*a ase&Nk te onfao to fnw

A mm~r4duohlon m-em h
Aba, eAject 0 0014e11% eegui D e-

laMom, pe eam lity of these
-saw tgo fhe measuring ONvIe Is
msfder.

A mor ha been mae e ree
joint and mAm-Mviss. Unde r he e
ant pru. a nighbeiam toeat
regola h bareate C4mpleety and
mut he plm miad hle m caused sne
plas io duisernte am of te amn ty
form of be4 2n the"aee. the rIm
of ZU U. soel.-smnd by the fr-latmkIIA he ad trway the oposte
efect a m u Itended. The saw eet and
sriv at pr vslami Ian impler and

-h a-smuolen ees tha t n
spouss of decased plan pa~rtialpent
wilrct retoment In er

Poreclsv ainomnJT
Several ognideat chea hae" been

Ite tomp a to reue sad cblr te
me of UA's Vrabn ed transactin
pM e any bitll meaeserl hanged
in the doeaIn of party be Inteea.

Also. ma e of be te GOthdndafl re-
apoaniit ruse bs be boen ai d
lidbtt seo At the ralitie at bsel-

am oe rgea tets Iot - bat

pleven a to rdbioty c IIaIe
eam m lare d= "Iicem
be met without e rte, s Mv a-weno repoutng and eomunica-
two jules.

A new 5shlto v from the pwoblttdumoseuon. d ee ad oded to re-
wm doubt about ma psmlfslbty 0der
tho s of tirnmdero of arets bew
piem pursuant to resprudty Arrae-
ments.

Changes are made in MmAws Premp-
ts pcv to Cbe t , si pdmoeal
peocy in uln 0roa that have betn
higbng ted e K I CA was enacted d In
an abrupt ohia of a poition of mere0
then tO UL yaf stnig. the Doerities
and gxchange Commission has b1g 1s
interpret th snufterd provisions of the

Securities Act of Ua No Me Securttie
Exchange Act of 1 O34 " bling applable

to w at as bee tered mae iMit .
ao an employ" to certam tys of am-
playa benefi0 plas

Ton my view. Myr Proddont. tlhpsa-
ptlaho ate-s securities ae VMrV1-
almo create an intolerable itatin f-r
m=st -mlae benefit placs Federa
regulaat V""hin pleas Is te ecalet
at ZRM mae Iteral Raenos Code
an&. for sdflasiholy bargained plena ma
Labr-mgenoamast Relean hAL It
mas In them Ioa (and. befor 111IA.
in ans wetS are am da nia lne is-
closure Act) Mat '.eia eb I"antion to ma eghe =1f0 privsa
secto pleas be the Ztabl of e40p1170e1

,nde thes p "Iaad to toa ndom;s

the pla nec
Form mas Res of the ZRM over-

Wqht hearle that were h11M by M
Labor Dabocemise 411 MY R emPP-

-oee Commttee In 0oetbZ CCiNT7
until januery at thsa yeaur. t enpeed In
a coining aisks wtt 61CSISa Of
"tR-e Saue and macangs Omnls-

lken. altMpheg to undesta'ad the r-
tionea for a awe poltics. and at
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0m0 M NO VANm 10 -8 tmW
z aO undadod Q4 Pon m ooiLme - li heytn o ewhte

Rmda e - podtienWhat I have -ln~ md ebeeve
during Usi a ie has no& bem e ne -
A ig In et 1 ie PI we ra 1 l way
to reomile ibe pra , poeltio of the

C with tMe resulawr ,yste for Vd-
vale ectr emplyot benefit Plo mt
was so carefully wvtrd out by the (h-
mL Dntead. I me the w A at Met

another Aanay applytfg yet -ntha
body of law to ptivate employee benefit
plans. occurri not as the remsl of
congressional action take After careful
dolibraton but as the rest of agency
and private Interpretations of law.

And I ae the poslbilty at po by

to evm that oe f I& the peal. k a

tim wten It "a Justfably behied that
the Securitis Acts did not apply.

In thk regr d I Dot the Supreme
coan cche United tab has rcodly
adyme a, very similar retroactive
lia&lty Isse In. My~ of L4* As#"f, et
At V. M0 hwl. C1 of. No, 71-1110 (Aptil
M. 1978). the court considered the Imo

pad on Pension plow ad an totrpieta-
ton cc title VUa the 104 Cav Rights
Act. reoognisd Shat "conecientiom and
Intellsent admlatetrato e of pension
funds- might well haw Interpreted the
law differently than the court was now
Interpret It and revermd Sow e court
rulings which had grLated retroactive
relief Against the retirement plan in

- question In an mpectaly portinent foot-
note to It. ophinon the court took speia
notice of the Importance placed by the
Congress, In EPISA. an 'making oly
gadus and Prmpective changes In the
rW that gover peosion plane."lo remove any, doubt About cen-
elonal intent In this area. th X3ISA

Sc.rIUiie Ace an sW ~ a State laws
will not be Applied in the future to the
interest of an employee In an employe
benefit plan which Is subject to 3IRA.
and the CAVA enforcement 11 a
CRUZA would be rewined to NUrta
no employee be t plan an no apon.
&0r. fiduciary, end ao forth, at such a
Plan shald be subjected to liabilty f anmy
sort due to a claim that the interest ot
an employee In the plan Is A security.

To preclude the imposition of reino-
active hlabitlltes another change would
remove fo the Jursdilcion ot the Fed -
eral courts ay pest present or future
clai In which It Is or hs been &sAmod
that the Inta of en emplae in an
employee benefit plan in a securty.

The only reception to thee ru es is
fo Plans In which ariclpiUo I& wholly
volunlam And which ar prol leharlng,
stock bonus and alnf-ar-type plas de-
signed (and permitted Liner KR.BAI to
tnvest eavSl In securitim issued by the
employer who mi tains the plan

It IS my vlew that private retirement
Plans are And must Continue to be a
critical component In Americals ystem,
of prodding retirement tncome, yet.
even aIr yearn ospecta growth
of Ume plans in the Years foIlowin the
Second World War. private psnion
plans in ll7t covered only shout hai
of the prsite motor. non-sgrScult l
work force Sice CR XAs ensctent in
176t growth of the private system ha
a1001d, and the peat 3 it yam have been
s time of an Incecased Incidence of
terminations, end a decreed Iie
Of new Plan start.. Accompanied, how-
ever, by steady growth of the sioe of the
work force

I myse believe that there are sev-
erl caue for the recent failure of pit-
vate returemens pEsW to utain their
earlier rate of growth. The requIrement.
of RIALA Iod the changes made by
KlA8A In the Inernal Revenue Code)
are unuolUa responlbis In ma
extent. 23LmAe minimema standards.

-aewokN an oterosplenc costs
have relied the pS at plan malnts-
nance for ,astl al&a pl

Many Plan @Pine have bn Able to
mem etSen berb s am utl wiemb
eo"s trl. n at MON tSe -
Ion.e -worf -, which have
withn their oratsalimSC lbe flonat.a
protessnal, sod tochln rsour e
tht are reamte to ate _ -bmri
msntwnile. and mend fendin cc in
Mproye be plan that mea" Fed-
sealstandards

FW Wm" employer a e tectaly
foe vry zasl emPlarera, however. Se
adiuat nts bavs been mor difilcnt
the bwdns beahr, ad the added ovt.
mor dictl to bea.

Finally. particularly for the very smn
employers, the availability at Individual

retirement Acounts has en a factor
tn the trisatlim of ema plan i to
te dec Mm not tSo establish plan

&tA the cbanes mede by ZXA
alone oa ee not aols a* espon-
ble for the slowing at Uw eale Of growth
O Pivte Pom palm The past few
ya have been a Sme of iomnc n,-
c F. ing. "a $0 alway doL a
Ce rtin etse o the pst at an-
em to mf new. g-lies, Don t-

mna M satistlcs on pluto p-
M Piam e seea toat, by 1170.

most empkom working for lare em
play were Oered by Aady exis-
Ing Plans.

The large mnLng saps in overe
-W largelys mong enpoyees working
for mmsler amplewr. well KIt RA
had not bee. ed. thse rate O growp_
of She uelvale pension system probably
would have owed anyway becamue Use
tax esono0mle and other inies m (sc
a collective bergnlngi that Sur m en-
son Plan gabbment and growth are
leea powerful respecting many small

The slowing Of the rate or growth W.
to an event, viy dsurbig. And It
may be csianmimtw in Wla of demo.
grahic t1nde wch Indieae a future
Increem In the prWoprton ef the poPe-
lotion that cosnsel of retiree conpwed
to the piroprston O the populaUon that
coanest of active workm This trnde.
which consist largely of the maturing of
the bay boom of the lat. IPS4, Lod
]NOVk. the present tw birth rates, the
evo-Increeasg Imongoty fOuree, And the
Increased ue of Optional early reve-
ment. may not Al per ist or. they may
be ofset by other trenda, such As larger
than Predicted numbers of women en-
trbwn the wort force#. But It is MOre
litely that We Are entering on a Period.
that Is likely to lat for A good manyrears which has been described a the
rray97n of Ametc.' indeed, the battle
cry of youth during the IN's. "'don't
trust enyone ever 3101 may well be
echoed in IleO by, -donht trust mnoes
under iel'

77e likelihood. then, Is that our society
must be prepared In the coring years to
supply adequate retirement Icme to an
entarged Proportion of the populatin
Iegarding the prine sector work fore.
that Income can be xuppP1ed In one or
more of three as67' Private. individual
eswtig sorlal secuLity; And private p -
atom Plane.

Private. Idivtdua savings are not sot-
aclent to provide retirement Income In
most ems became me" tndivmda will
not Or onnot mst easide mdicen aemoiml

%ver their werking earse Acd became
Petea. avtwings me Oftea drawn upo In
tim 51 need before rwtrement

Raspecting ocial ocuoty. three things
am very apparent int, It Is emllkoy

tha Social semurtly banta will ecu pro-
wide more than a floor o retireant to.
com. Second. eve i 12'w recently
enacted social secuity financing In-
creas Are mainJa9d. It Is unlikely that
th system will eam be advanoid-funded
In eny meaningful sm; t In and is
likely to rem" An Intuenatn tn-
come transfer mtchanl. 1M 2 any
rnerves that the social "cumc sstem
may accumulae are invested in Treaseuy
paper and a re ot availale As ae pit-
vale penso Wets as broadly applca-
his Investment capital.

U we ar to meet Maed redia-
meNrt tnaemi nDe. the bast and most

Mumi Plns We nead to bboarees.5
number ot pl and the omebi at m

1 -coer Une thom
We semoI maieve 100 peeml cover-

ae And we shld not attempt to do pa
became - pswpePtlc at the 'wat-
Inh" pepel bes so tewim en At-
tlamit to te wortforee met IM

sat cover oIulm far o,'wl
the benlt tSt mt be pevided med
w can m"e msetat nroae tase
covern the 60 peroento or so of te pi.
va no-agrionmrsl woioe that AN
not now eeered by Prlvae Plam

To Ve extool we do sn we wil not
Oo emt Adequale lois "t rre-
mint iomes. me will aso make avail-
abl additioal bilti of doiM at in.
vsemsmt Capta

Therefore in addition to ae imel
ftyb end olaaign chances I Ism po-
posed ma"c which should lower lan
o0-t. the =USA nsprocsmenb Act at
IMs would bring about thre signicant
changes In the Poderal tax laws to fto-
ter and encourage the esabijuiset
And matintenance cc private pension
bned to plane-
TAo coseecs rca sa nevam=Uaecor &"axe

Esreovseme
rst, a lao cradit&. which eosld be

taken by a plan snor in ddtion to
the present deduction for Dentombotiu
Is Proposed for the mtailobment of
ne pa that mee t A Mand lar.
naW Revm e Code standard This
credit. which would phase out over a
Psetod Of eLs Would be available only
to smaller 4mployers I am peopodne
that t credit be an amoemt s dqual to i
Percent 0t th deductions allowed to an
employer for the first year of pla
matnte-,e 2 percent for the second
And third years. And I percent for the

fourth and fith years
AsM a credit In proposed for Ie Mpon.

or of any pan which satif s certain
requbeent that will be ecislimhed by
the SEmploye Benefits COmnton A
Pltn meetx n those refldromento Writ In
known as an 'improved plan.'

In general, n proved plan wt be
one whicb ba substantially earlier per-
tilston, and subhtantlly faster veat-
bug rales than the BRIM meninum, rle
which om a i eWivalenty better bent-
fit amwtuM as determiDned by the Com.
abin lbs Additional c t available
for -ah plan y- erwt webb the plan
In maintaied in It@ Ism-e form willbe I percent of Se amount o alowahie
ded eb for ontrietiOns made to the
plan for hat year.
mnl -osi em8 moves coevesesseevasemanrm press

Under present la,. a person who l not
an aetv participt in a ba -quallfe
retiremen Plan. -7z Contrkuta, to &A.
Individual retirement account (IRA'
and take a deduction for the lseeor of
$1100 or is VUree& of compensation
InesUhitm401=141 e n the cfo onmt ar
not table And bato occurs when
the Individual reso- and begins to draw
out f the 800nt. The IMA Was de.
signed to Prmt Individual not covered
by mNkyerWspmovd Plans to obtain
the sam IZ advantages a are SUaelihsb
tO emoe omed by lU-qenied
Pomio Mlans, Viewed. from "Iatpr-
spectds alone. the IRA lA sot obj clle
But there me sev" prtobim associ-
ated with la's

DIecame an ma my be stablthed
by an oor oft a binem, the IRA Ls
In em Ca been md as a 0*d00ute
tar a tast-qualifed pmone Plan, dMIl.-

byeenuro Reamsw lbde rules Pen-
kIsthig a-crbsk s , in favor ccthme
highly m omated. Alack became Mms
e ava"e oly to perom wbo ar not

ative pticionl In tax'qusuisd
Mlans IRA% may 310tbe med by emplg'o-
an wbo are incomel Covered by
the ir me' Mane bes who do not
0entinwe empowmen with on employer
lon enooo to "at
Ths a e a number af ws to deal

wit the Poblem. I bell the best
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wa N ho offd a tax dedutiom for m-
P-0i ha M S 1e0Plas. As vlb .101-u co
enderpeetlw l otbdn
wouldbel*, ,4 pret vsw ean made.
and. If an employee osbod termlate
service with an employer before ret re-
ment age, the employe could cash ot
of ae plan and rol hi centlyations
eve to the plan of his new employer or
Into an nA.

Thus. the employee covered by a plan
having low benefit lovek would supple-
ment the employer's contributioas with
his or her own 100 Percent vested can-
trfbtlone. The transient emcloyeecould
do the same thing and. tl service were
terminated before vwtng In the em-
ployer contrihutiJow the terminating
employee could withdraw the entire ac-
count balance derived from his or her
own rontributioni and roll the balance
over into an MA or into the plan of the
new employer.

Under my proposal, a deduction would
be available for employee contrbu t n
to tax -.qualifed plans for up to the ,aser
of 10 percent Of compensation or 1,000,
reduced by 20 percent of the amount
by which adjusted grow Income exceeds
$3.000 All tao-qualfied pILs would
have to accept employee cn"trtbutons
and treat them as hlovtdual aoets.
but only in amounts up to IlI0 per em-
ployee per rear. Tht. the empkoyee
earning annual comperatin of. S.000
could deduct gM for an o aeotri-
don: 010,000 could deduct $1,000 for a
l11,000 cott'butloe: from$ 10,000 to 030.-
000 could deduct $1.000 for a eonltbu-
Lion of 01.000 and 032,000 could deduct
eeoc for a rontrbutlon of from 00 o
$1 000

To preclude the use of IRA's a a sub-
stitute for nondiscrlmlnatory. tax-quail-
fled plano. I am proposing that owner-
employees, such as sole proprietors and
partners, and corporate emplyee who
occupy snuleo"us poluoti , not be per.
mitied to utillee IRA's for themselves.
Linked to my other proposals th
chase should not be obectionable. and
it wiU further stimulate the establish-
ment of tax-q Jf ed Plas.

Por Many resra. master and prototype
plans have been utilized by miller ema-
cloyers as a way to provide a retire-
ment program for themselves and their
employees which does not invokl the
employer In complicated plan design and
investment problems.

My special matter plan proposal is
designed to permit an employer to pro-
vide retirement income for himself and
his employees, under a plan ditkic meets
or exceeds Internal Revenue Code and
ERISA staddards with virtUlly none of
the burdens presently associated with
plan installation An maintenance. tUn-
der this propo, the designer of the
special maW Plan would be a person

of prosldise tutu A-o s.ilj~o
and Investment services respecting a to.
tirement plan. These "master sponsors.-
who could be. for-oample, tnurance
companies, banks, or investment com.
panics. would submit one or more special
master ptns or prototype plans to the
Employee Benfits commla aoa for ap-
proval

The Commission would approve only
those plans whlh, in design and opera-
Uon, meet the applicable rmuemenit
of EV. SA including the new rule re-
itng to special master Plans) and the
Internal Revenue Code Once approval
Is obtained, the master sponsor will make
the special master plan avllse to em-
ployers To keep compile ity at a mini-
mum. sperll master plans will have to
e defined contribution plane

Under a specIal meter plan. the
adopting "employer apon orV soie at
firmative obligation under the subtan-
tive rules o1 ElRA will be to make such
contributions and payments, and furni
6uch sort force data and other infor-
mation. ee are required under the terms
of the plan

-3-

in al Oier resote the appikceM
rselilte FePderal low relating to- ponorshie WU be asmemed by abe

master "epo . ft for aamplO. the
masr s will be responsible for
required dkicksr, o participanla ad
fling of annual and other report with
the Commalieo for compliance with
ERMhAs fiduciary resposlbiie. and
for handling benefits cims

The Umpoyse asmadu commission
wil promaulgate regulations to Imere
that no special masier plan I made
available for adoption by employtrn e-
ls the pla Is design and operation.
wth ssaw the apidifahle0 eedremenla
at 5am end the batenal Revenue
Goods. AmM othe th this will
ellseal t need for adoptlag emly-

n ;o sek advance dehaUsrbten leters.
To faeitae the adoption and opera-

loi of theme specd master and probe-
type poln. eo e h gw' ,'-,It abe
only to euch pan hae" boe mad e-
npeting Em l prohibted transaction
persione. end reporting and disclosure
reque ments. Also csoud safegmuad
mechi i ae present, end the ES-
pbope Benelits Commison ICs among
other th, directed to tudy the fet-
bthiy of extending the special master
plan concept to defned benefit plane and
to report to the Congress on Its findres

Special master plane will be eligible
for the new tax credits I he proposed.

I lWIov that my special master plan
proposal Is workable economically fee-
sible from thestandpoint of both invest-
mat ma"ers and employer, and wil
offer greatly expanded opportunities for
the creation of new. sound retirement
pew covering Large numbers of em-
ploy-s

Mr. President. although the ERMiA
Imporovements Act of IP71 Is broad In
ecope end Ineocoereates certain now con-
oepla, it is not Intended to be tompre-
henld an It does not address all of the
problem I have observed ame the paut
43 months. Because the Congrees wi t-
*dve a comprehensive report from the
Pension Beneft Guaranty Corporation
(PmDe on or before July 1 of this yer
ear ins ho problem of emultepiover

plan termLssaton insurance tnder title oV
ot ZIS&A and because I believe that re-

potw , otl inplication- respecting
the single employer Insurance program as
wec I ha" deliberately not addresed
certain titl T problem of which I am
ware I will develop Approprtate pro-

posals i thee weas If necesay after
I have assessed the P9CC report.

Alm I hae" no e eeon satisfied about
our losilty In 1#74 to develop a feasible
portability program and I am wuitng
now on a portability proposal which I
hope to have ready In the near future

In addition. Mr. President. my bill In
designed to stimulate ptblc discussion
and debate respecting the ways our so-
cirty presently supplies income to re-
irbee and the various ways we maiey do
in the future

especiallyy DA regards t future. it is
my view that we face a choice that must
be mae soon We ran ahrug off the loom-
Ing problem of the need to supply tn-
creased amiounts of retirement hocen
and do nothing to encourage growth of
private retirement pleas The ltly re-
stil of that choice will ho to place ene-
mous demands on general revenues and
ICA taxes

Or we can ac now to case the prob-
let associated with private penion plan
creating and maintenance and. to foster
more and better plaits The simpliying
and clarifying EISmA amnendments. con-
solidation Or agency respoosillatee
special Master Plan concept and Ta
Coda changes embodied in the ERIBA
improvements Aci of tIM repreent a set
of ideas to Implement thin choice. which
I believe ts the one we must mate

in this regard. the epeetfie famous 0f
the tax credits and employee deduction
pro p eed In my bill MAY be tO high Or
too low. ad terila changes, may be

desmlr tm ,e egffle amZtiattme

. I. - SO An • adesk m Z g

OW soMed la abus o= oart be
sesmnle fraft the puble, and from IV

o. esgue, on the ilamae ommta.
with which the Roman Reascousr Oe-
mlte shares Puilction respeeOg pt-
vtl pen l" plane, an these an other
aspects of My legiition,

Mtr. President. In a short time I wil
annesmee heo lao hbe conducted bir
they laboaSiontaltteat the Commit-
toeon OILHuan Rsources respetig the
U m eprovomonte Act of li , lIam

looki n for wrd ho those hearings, , an
opporbmlty to loam the viws of Inter-
ested persons regarding thie legislation
and tb eoportant enes of retirement
Income security It address

I ask nanimom actunent. Kr, PresI-
dent tha the full text of the IA I-
provements Act of 1ir8 ad its acom-
paying aection-by-aectien analysls be
Included In the Record at e eoncluion
of oir rimart, and that the E&M 1w-
prvement of 107 tbe refe rd oint-
ly ho the Committee on Hrman Reeouroes

Id the Committee on F kianc
The PRESINO OFFICER. Without

obceton, It Is so ordered,
Mr, JAVITS ti r Pre dent. the bil I

am Introducing today with Senator Wit-
iAMIS &D 11211n bpsat sMireU with long.-
term Implication for this Nation, I view
this ill, the NPZLA Improvonis Act of
I e, as the next major step toward the
development of a nation retiremet in-
come policy,

My tovavesent in retirement Icome
matters goe back man rs. My first
thist lots the private pension arem oc-
currd ove a deceade ago when I Intrzo-
duced the firt pension reform bill. My
persistent efforts to protect employee
benefit plan pertpants and bnaicdi-
amri reached fruition In 114 when. In
partnership with Senator WriLiama, the
Employee Retiement onome security
Act of 1174 (eEIRMX was enacted Ios
law

I feel very strongly sbout SRM and
about the enoeromu good It has achieved
American workers can now rest assured
tiht they have firmly etab ished legal
rigtl with respect ho their benefit plans
and that the promises of employers to
pay pension or welfare benefits are bind-
Ing, legal commitmenla with assurance of
payment. No longer will employers be
able to detract long years a ron sinuous
service from an employee and avid pay-
tog a peomised Pesieln at retirement
tm solely became of a 20-year vesting
rule. for example If an employ de-
fined benefit pension plan termInates
the participants and beneficiaries will
not lo the r guaranteed berseM s because
FedealI lercinatioin biruranre will pay
their benefits

Convinced as I em of the essertlal
merit of the ZRISA program. I am nI
blind to the fct that there r certain
problems with the law. With Pomsua-
moth ad complex a statute, I would
have been surprised if some problem
had not arisen in Its Implementation

The bill I am eotrodoring today In In-
tended ho part to deal with te Problem
which have &uieen with URSA, The bill
m changes hn the arms of reporting
and4 dieclosur minimum standards.,
funding, fiduciary respemibl-tY. and en-
forament--whblr Includes the owerru-
tog of the Danil decison The general
pur'pose of these amendments Is to makte
ERS easier ho live with for those who
are charged with running employee ben-
efit pIlns I should add, however. thst
essential participant protections are not
Impaired by theechanges.

To further ase the burden which
ERMSA has caused for some, my bili
etiminalee the trirtite administration
of ZRIBA by establishing a new regula-
tory agency, This new entity the Em-
ploye Benefits Commission will take
over all ot the presen ZRISA-releled re-
sponsibilities of the Labor Department
and the Pension Benefi OuwratyfCo-
poratun. A most of XAsc duties of the
internal Reveue service Establishment
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ad Idis, bw Co=mm winllv the U
deal lariedlitim problem anid VIP r-

SMI bttl Policy Cooeerednean and
enfoeast.saL Meet JIparton , t wl
became over U long ru the ki meh-
snisd for the dvelcomt and hopie-
mentatl. of a national rtirment In-

- mpolicy
By making ZR8A eader to liv with.

these am dsments should enoemargs m-
picyers to msainisn there exidtng plan
and io establih new plans. I believe.
however, that further enocuremenl
and Incentives ar necesy In order to
exnd the numbers of workers covered
by prtve pendon pl s.

A rese I oco SeCimty Allinlsrd-
lin sbut tadicawte that be lT7 ont
46 3 person of al wage and olm wort-
em wr oveed by retrment plane.
This percentage represelt. NCJ ssa
wage sd salary employte. Although
thus figures compare faveros to shoe
at INGO In which only 192J percent or #i
mIllin suh employees eWe covard by
Private retirmemt Plam the mak
painfully clesr that toe ammy woretst
ar still not covered by priate retirm-
meart plan. As the study Dote. to srest
yews the trend has boe more toward
providing broadened Protections to
workers already covered than toward
expanding coverae to greater numbers
of new groups of workers.

My bill takes a number ot bold new
steps to encourage Increased coverage o
workers by prsivae penaien plam Pirst,
It petoIt financial Inatitutios such as
banks, insurance companlee. and Invest-
ment compare to establish special
master plans, partclpstUm tn which
will be available to all enploycat

The dutee of am employer sponmor
under a special ma4t plan win be lim-
ited to making tLmely contributic oan
furmisiting necessary wrforee data
The financial institution will be respon-
Inbe for complying with th- other re-
qUlrementa at XRTSA ard the tax code.
Including handling paperwork. dealing
with Federal agency. processing taboo.
and managing plan acts An employer
who wants to provide pension coverage
for lias employees but who Is deterred
from so doing by the Imposition of legal
dutl wi be able to join a special
master Plan

Second. my bil grant. tax credits !or
five years to small employers who estab-
It new qualified peocen plans. The
credit will be equal to 5 percent of the
deduction allowed for the first year of
plan maintenance. $ percent for the sec-
ond and third yearm and 1 percent for
the fourth and fifth years This tax tn-
centre Is available only to small em-
ployers because It is thought that major
growth i coverage will be achieved only
if sa employer adopt plans

Third. In order to reduce the Incentive
for employers to set up IRA's for them-
selves and to neglect the retiement
needs ol their employees. deductions for
contributions to IMA's will be made un-
available only for owner-employees, cor-
porte ofcers and 10 percent or more
shareholders. This change In no way
allects the rights of all other employees
to set up IA'a.

In 3ddiltio to expending coverage of
the worlorce by retirement plan my
bin aso alms at Increasing the rights
and benefits of thoe employees covered
by empicies benefit plano In order to
ast workers who are In low-benefit
pension plant or who change jobe fre-
quently, my bil permits a lai deduction
for employee contributions to qualified
pen on Plans. The maalmum acouct
of the anlusl deduction will be the loser
of 10 parent of tcenpen lino or $i e.
reduced by 20 percent of the amount by
which the adluted gross Income exceeds
t0.000

The bill alko provides a tax credit for
any employer who establishes an "Im-
proved plan." Such a plan must have
sitificaitly earlier partelallon and
algsifleantly more rapid vesting rules
than ERISA'8 mnimum standard. or
must ofer some other equivalently, stg-

-4-

th r . h amoen t t he

eeh.whih will be available for *a*
a, the leiroes is t intaid,

wil be - 'uat ane nalowable
dedutio ar ontrthtionis to the plan.

7Ta further increase be eda of o.
plage and Uits becwiclge who an

-omard by pas (and alh to redtie ber.
d oeempliane ruls) I am proper
Ing an Improvement In the pesent Sotat
and srela sondtit reouementi Un-

e Present low., me oue of as -ear
old welar with a fuWll wsed bemet
bed on 20 years a service could. under
the las-r of a pIA fadl to neat,. any
benef Ut he w 1rking s .m 1 d.

To everom this aeortoomi . my bill
requires with ,e et to a so persnt or
mare vted particpant who dM before
the aonmuty iarling date tat a pla
provide a survtes anu/ty for the pr-
ticliscts a pous which hegins on the
anuity starting dale. A Plan will be per-
misted to psi, benefits aduartelly equiev-
lent to such strewes annutL earnter
than the ennu starting da. for a.
ample. In the form, of a death bheneft A
pension pla which does not prowldl- so
annuity torat benefit will be required
with reject to toch 50 ipttye to prO-
vid t a IMp suse distribution of the
accaunt halnane to the surviving spouse
not let tma deys alter the end of
Ow plan Year be whi the PaUticipsnt
dJ4&

With e toco o lSitg tocrtes.
which can be extremely expentve to pro-
side my bill requires a Federal 2-year

atoad of the fesibility of requiring pen-
in plum to pie coslt oC living ad-
justmets to benefits Payable under such
plane.

Although not incresing benefts of
employees under welfare Plane. s Prowl-
eln in my bill does provide greater
proectlon for participants In certain un-
imured welfa benefit plans ;bse p.r-
tidnante have no omionallty of Inter-
tot res tin terms or condItions of
employment other than their partlclpa-
ion In such plan. Thi section requires
that such unored welfare plans shall
be subject to such solvency and reserve
standards u2 the new ComisslIon shall
require by regulation. This requirement
i0 aimed st the use of self-fimdd mul-
Upis employer trust (Mrs) by small
emSnlosers to prove welfare benefits for
employees. A number of these MET's
have gone bankrupt. leavli millions of
dollars of unpaid clam The establish-
ment of Federal solvency standards will
Improve the Present situation and par-
Ually fill a regulatory void which has de-
velo ed bemuse of Z TIBA's preemption
of State statutes regulating welfare
plan&t

Another protision of the bill whih
provides greater protection of parttcl-

ants In employee benefit plans pro-
scribes any decree of disblty bene-
fits being paid under a welfare plan be-
cause of an Increase In the benefit levels
or the waWe base Under the Socal Sc-
curity Act. The bill Qso forbids a pen-
sion plan from reducing benefits being
paid to a vested participant who hat
sepasted from service because of any
payment made by the employer z the
result of a wocher compensation award.

r. Prudent. before turning in
greater detail to the provisions of my
bol. I want to note that this measure
Is not exhautive and all-inclusle There
are many matters which have ot been
addresed at thu time and which de-
serve legislative attend For example.
lI3BaA Utle IV matter. relating to the
plan termination lInance program
have not been addrcseed because se ore
waiting for the recommensdatou of the
Pension BesefIt Ouaranty Corporation
which are doe oan Jut y 1. A portability
propeal ham not been advanced because
further work Is ceeesery to develop a
wrkabl program.

My bill should aiso not be considered
the final word an the subjects which
have been addresed. I am open to con-
structive recommendations regarding

Us I ,r I Isms am Wallwil ds
sa -rt" to esnidar io ides an we

wak teun a fir md fmt resolution
of an bee bre e.

From a klo*-term perectI v one of
the most heprt ant aspect o it bill Is
the creation of a new, oentraftsd *#age
to adusniner ZI5A. This nWW agency,
the nEmbyei Denwits Comahelon
lEC). win merd anC C the 1:t11A-
related powers of the Dearte mit of
Labor and th Pension Denoat Ousaty
Coeporatlon and mest o nch powm
tfithe Departent Og the Trsieiny. The
"C Will start Ite oPS-UZn01 I year aitee

eaentment of this legoltiors.
I have long advocated the centrased

adminkietatim of NRINA The current
sPtlotelg of Juis crdtions between three
agendhe was the nfortwhate result of
Political compromise. I tbheth A was a
mstke wheo AnIZA wes Passed bt 1o74.
and after 3% yas of expereo. I am
oe firmly convinced than ever that

it ws A Mistake. I believe that we in
the Congess most put aside secondary
cancerse oC committee ur iectas and
have the courage to do what i best for
the Naton And there is little doubt in
my mind thai a ceitisesd and ration-
Wsoed adminis-stion o PEtlA will be
to thebest, Interests of this country

The consolidation at EAsA functions
wi l sive the correut due l uredictihn
Problem which has been so Prominently
Illustrated In the Peotiited transaction
r. The central sestn of fnttiosa IsI
also result no better eRIA/i policy d-o
woelopsen which wiln treascend the Im-
Ited bnstitutional interests of the mist-
ing agencies And of course, from the
Point to view of plan partipants end
sponsors, one-stop shopiet g wit re-
de contuion and C to

Sot, Mr. President. there i an evee
mere Important reason for the ~ablish-
meet of a centralized pensjon agency
Starting in about the ye 20. Ut
country will Probably be faring an an-
precedented demand for retirement o-
cae passed upnI Present demograpic
trends Including lw fertility ni. low
mortality ireand the aging of the post
wa baby boom, there will probably be
early In the cent century an Oe I-
nately large number of ider people d
comparatively few younger sokers it
we dlant make sure that adequate re-
asuns are built% up new to provide re-
tirement income in the future. we may
not be able to pr-ovide adequately for al
of our older citiaro Younger workers
will resist shouldering greater tax bur-
dens to pooiode for their more numerous
elders, and lotergrcerstlonsal conflict will
result. collar to but more seere than
the prevent turmoil over tocreased so-
cial secilty Aaes.

A centralised pension agency wW be
.n essential t ooltr developing a na-
tionakl retirement hicome policy which
si deal with the lowly tickin retire-
sment Income time bomb The agency
which I have proposed In this bill deals
only with private employee benefit
PIdAn and does not have Jluisdiction
Over other elements Of the retirement
income continuous like Federal. State,
and local Pension systems or tie
,erial security system An mea n atten-
ion s focused on theee matters. it
suay be appropriate to pro-oe such ex.
sanded lurldIction In the future For
thE preseut. however, t believe the goLab-
lslihrnnt of the Employee Benefit. C hm-
mission is a necessary finat step i do-
velspng an administrative mechanism
which will aid in formulating a national
;m1i vion retier tntIncome and the re-
lased matters of capital formation and
employse stock owneshi.

Mr. Presdent. the Commisabun which
t am proposing will hae ee full-time
members, two of whom will have tiss
with existing executive departments The
Chalrman of the Cammann will also be

a ' Wsela liio er to the Secretary
ofLabor and will be noinated by the
President from a list of nominees pre-
pared by the Secrely of Labor The
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aON eengireatiea. Tue Cemeabai's sU-
ounan diruetg and - emed wM
be appointed by the 0iloeas.

The Vice CbJman a Oh 2 ODmenbele
will bee a paWDaiw bao kcr So the fec-
retary Ot the Tresury end will be nomI-
nae by the PreedeAt from s It pr-
-u by the Treffilory ueomery.
The o~hr three Coambsaon mambo's

will be nmba"d by the prd t fm
a M~s prepared by both the Secretarlee
of Labor and Treasury. The mppi r

eating tin between the !mmnbac
end the two exstlag agency U to as-
-s Oat tn carrying out t development
ot polcy an employees beneda. the oos-
misaion will gtve due consideration to
pertinent labor law and ta aw coaid-
aratios I als believe that the meleta-
nam of tim to the eitlkig agencies As
necessary fr political realmm

The Commsion WE edmholt
tin title I (reporting and dliouot.

minimum standards, fundiog, ado ry
respomnsibilty, ad notomnt) and
ttle fT lptan tarutationt InarasnS). 1%
wil also administer Internal Revenues
Code sections 401 ftax qua if tlon). 410
(partcdpetios). 411 (veatiup and an-
creal). 411 fundingg). 411 collectivelyy
bergalned plane). 414 (dedftnlei end
epeciai rulm), 007 (amual reuistre-
ton) eand e. (annual return) Iealer
as ths sections relate to plane evwerd
by ZRMeW The Commission will he She
powr~ to cr1tify to the TreaSur 8ucre-
Sas that an NRSA-ceverud plan s&M-
fiea thu coda's suction 01 conditions for
We ouallficatian. The Ctozabuon will

ae have authority to certfy to the
Treasury Secrea that an 'Improved
plan" which moete st&ndrds exceeding
UJIBA's minimum snadards i eigible
for a apectal tax cedi

My W adl lo eclnai She automatic
.e esax Imposed for funding deS-
cen-es (code action 4111) and prohlb-
Rted taneactions (code section 4670)
with repec to plans covered by ENW..
It also provides that retroactive diaquasl-

rUaon may be Imposed only when the
failure of a plan to meet cods sUction
401's endrArde fix She remi of Inten-
timnal faiure or willu neglect. Table last
amendment should reduc the need to
apply for now detemlmnation letter each
tue a plan Is eatablied or amended

My bl' moot far-reaching change Os.
1ISA's rpoctos and disclosure se-
Uton Is to grant the new Commission au -
thority to exempt any employee benefit
plan from any o She existing pape
reawoment or to modify ay at thee
requlrecoots. In order to grnt an ex.

auption or a water. %be Commlbis
must and that the change I appropriate
and necessary in the public Intere t ad
cosistent with the purples ot utle I of

* This new authority wE give the Com-
mlsson needed fleulbit to tailoftng rf-
peiting and dinors requirmele to
particular situations. ?he Commislsi
will be able to exercise its diacretion to
reduce unnecessary paperwork which
adds to Sbe cos at plan administration
and may not be essential So protecting
the InUe of partipante and benei-
clars. It shooid be added hower, that
this section not intended to permit the
wholale abrogation aI EBIAs require-
meats. "he existing rMiss were imposed
with upecifla purpoein mind and
hould not be waived or modred with-
ot good reason
Consonat With the potcy of tailoring

paperwork requirement$ So particular
stlstionma my bW requairm the devtloP-
meut of reporting form and requir-
mens which to the maximms extent
feasible take into acco nt the differ t
types and ae of plan What may be
appropriate for a lar plan to report
may be mnecMealy with repct to a
Small plen.

My bl alO eltmisatn a number of
reusmueent which appear net So be
coat-Justifled The summa annual re-
sort, which must be distributed to Par-
UcpLnt each year and which must dic-
cose. among Other thbogs. thu Plan$ as-
owi and Htblaa as wel of its manual
recespla and diiursemunts Is alkol-

wheao ter eated t e €f
Mtai of their plow an nnMst a cm

at the fl annual o r wih must be
prided b the pb ad=betator. To
aenre a*& a htru Is. Prctcall it*ll.
aOWe theo so" a" an a-mb&-
butor m harge so Oew than $1O for
a copy of the full amd reort

I fa e IN e - Isnterested to the
amount of his own accrued bieft. bo
am request Sfb information from the
adminsrator o. under newly con-
bned ==A moUM 12 and e. mun

-to formation. An admtns-
trlaor who fag to do so Maln he iabie
to the requset participant for up to
$00 per day ftom the date of such fall-

The bill elatnatee he retqutrement
that an updated momary Plan dacrio-
time be fusnMbed evY S Year Itf
amendments hvebe mad. A dm-
Istrator WE be requdt to pro-
Vide evey 0th ear a m=mnary plan
deacrptio which meth pae by
Itaitkgaiog anl vima amnmenots into
the dDKcrPtlon I balk" St is imortant
that hem be m periodic reessuance of
t"hi Sportant document whethe.or not
amendments hve bean made.

P1r tax qualified plans covered by
2ZSL* my bill reqube, the cncla
is of the plan desecrkpl (EN5-1) and

th eteminaionlettr applicaton
forms (form. an,0 Pl~t. and S2Ol. TIM"
forms require the repMON of mentally
duplcatve information. and should be
merged Int one docent or serum o
documents.

poin The saer , t"rom arvis -
toxxie a a 1-year break Ino ear-
be by an emplome a1112 adalkleo1o
wilb. reqbu1d So -mAmLl MseM e
to the foruer participant his -- a
bensi 0nl if thM beN0 i veered. Tbur
isltle pnu to veq rV an , admob-
tutner to bear *A 0ost tof gu a
former employee Ous be b" no ,ned
accrued band. In b - 4edd bow~.
theussb nemployea wslhawetheulwA
to .quast information nm ic accrued
benft. w ='I o not before o
occurrence o a i-yw break In ms

W bt ale atOtle o nt down an
unnesusary fero paid by PlaS So 6 -
oeuxinb and actuaoOOO whxxto b 6y U
am bAMOM don &Ontiw wash
So p reparing perts af a pianh an"

rey an the corvctoh o o anc teaMatin, , to bo an CIalle acu'•y
and r 1quirme roled ectuartes to reP on
the ourfe ot t an AY ssOeMMU n&
ea So whick A qutlled pow m acaoentant
b" on ,e an op t m

he bon a aun down amn ap entnndeaT udtiN by accountato acc
thu aseut en l... Olftaaa common Or
colctvetr separeocaate 013t or
acwl" ccE atmiancla itotione
such as bestow onerace somp ma
whih an reaued and -dGCtSo 0-otodic zamiatgan by state or Poderal

Peater protection frames full auIti whiob
-c" assets. in suds pDold "m.S Mr

accouns. but the c0mi of doing such an
,nda may ot be justied whoe thes So-

abain already subjuc tSo periode
examinelo by a gowwn=ontl 111110y.

... Pr'M erseemo A" reMMO
I& aMandrumte to parsa 2 and 2 01

ENISaS Utle I aitempt both So everOMe
ss of the SdUi which plNe have

esulna ihthe mtnicom stand-
arreded u rles and So aheabd

*twnet pasuhipaut protections,
gn olr to facitate portability no

,uabwocitY amme114 collect~isety beuggind
pbthe biWE prevented EN10As titl I
rowe frram thweatkg the Stader Of
contributions fom a pension or WwtSM
plan (away plan) So a similaer plan On
which the -MW had peroiely be-
came a participant thmae phis). The
trainer am% be poneennit So a wrtten
agoeammt betwa Uw plans Nd the
Camansic my establish onihe
yarleinow and umapI- ne to, anasureg
ecd. beanegar asvangaiso A Opern-
Dru -mh sicuci p g tion
b gratSo avoid uncertainty regardogi
such transfer, at contibuts

dale for m gt a yIEr Of oWed fo
purpoest151, Pa sy we a
oeS day of we plu year tor suc Pu-

e a long wrtete and bundlt m-
der EKuslgFps am dlesrusto en the
book of 8ft M 40 servi-e re-
erIeM Cc U date Ca which the am-
Yhome commented pwAidcplon. ft the
pln hte bolenat ti prces l So
rori plane oa -he recordamothl
soile Was Mo sul d id]ie 'm -a--s

,vbkb &ben I -e am dm sous b. no

1be r Is t . e ms-~m

ed froms a M ent daft fe ea em-

foa lew d da o lr r aemnd

at he M r e we m in ( u ien

to distriut als~ g tom Pia im d

a pR oft Servingl &aU M - o de
after eachi peorev" osow"d an
€*lty year d oa hle 1 10a, o

ilar pesmiog Pln So w a sb ple year
ier iis posce tI k wa g d bae-
0 eaminub for sassi d Q be deute-
med en We basis ao l n eaMployW
ar before in ge as aer e mm.
mommunt ot pa D q I to 4114 Plan

nder a M a smeltimoiber plan
will beabletopoulde thataparVZRPVir
eocru-d bendt wpon i @@PrUaS# tram

the Merais the -os at d1e11 sales
of bmum acouvl for didferent, - , , at
participation am demand by one, or iN'
figed calendar dates or by employmen
in different berileg ont rue par-
Dom of the S percent accrue method
or the true Da meod the accrued
bealtnm be determined by projecting
the normal retirement boosit to which
a participant woul be entitled If be on-
tined So accrue boundla th average
at the rate Nprtceble So hleiod It O
aual participation

The Intent of thles utio b to Ue
participant's benedS Scruale for a given
yea at sesvryb So the -ma-om wretr-
mnt bendit In dufct during that year.
if in year 1626 the maxhm moNoly
benait. for 10 years of servc We I =0Per
month and that benait M hicreased So
WO0 per month for year 1600 under the
prooseed rule a participant In a I Per-
cent accrual plan WEl be entitled to an
accrual of $6 Sn 1I21 and $0 to 1IM. If
the employer separated trm the service
inoll t0 ie accrued benefit woid boe -
torinedl by adding the d~feet ratea (d
bunit accrual for t .9 dferet Periods

7he WE skin amesnd. the multi-
employer susaesion of bendt roles
upon reemployment- WMePIPer
plow will be permitted to ouppend the
payment af benit while an employee
is reemployed to the same IonAhotrv.
toae or cra and thesame geographic
are covered by the plA. as when suc'h
benefits commenced. The rule eti01meate
houtr as an element separate fram
Itrede or craft" So avoid problems which
have arleen to the Application ofthem
eIsdting rule

(Ubdor-the proposed rule. 9 a carpeit-
ter who w~se So cered euplorment
Soturihf Scto y fLre the end later
returned to owere emplayment to
eNg construction to the Sein acee.

the plan could spndbundt pamn
while the work=r we reemployed Unoder
the existing rule the Plan M"uc nobe
ebe So do so because the carpeniter ar-
gunably was not reemplawu to the same
lndistry. Thu bol eleo permits abe plan
So Imosa financWa pealty on Pen-
sioners who fail to report Waip reem-
ployment as required by a plan and also
So prevent the periodic payment and sus-
pension of benefit to employ..t who
hove net retired but who orotinue So
workoan an irresular basis.

Uder the bilL the fen~divg method
may taM acacml. and for pla =ec
beginning after December St. IM,. shall
tae account of an pisa povbe. So-
cilug prowba which have no yet
affect participants s S o entitlmed
6% or accruial of. buondil If webh a v'e-
I . n net bepemnted as of the thee

spnge when to providon, was
edoPeed the fendingm gladd account
shall be appropistely Wdated So se-
.. rIace % t COmbeic reguleanm
TUh Atnt a. thi provision Is Sn permit



aO Ita ulaleevlea tft A" -beft a feie benlt rolel e
b t a*~ aeo 0 ea re"AemIen a

I - to Imleen tk am Ps 1
en - ,sebeI to deal wMt mor PON"e

t lshe b il rwd

so 9- w 9p1 preldb i
41dsOAM il DGW21of PC pertidoet an b
7be &Mg ON3wo expnd use
Jon end movivar
Wit roped tob a 85 point or mare

Iae paarbeeNA wto due bloome OW
awsf sleawe dots. a plan wel have,

to porvd a inrfpe anaediy far the
purtimeates spouse whMmigch b aen go
sonlt starting aos. 001% a sat-
arfily eldyimot bonsAi culd be be We
farmn 01 a death benefit. A Peamr Plan
whieh doe Mo provide an omv* le-
fI vvd be ptidL to via -ill
rm;peM to a partiow"peat 'u deaea laimp mmddetatie 1aaonto Ib

halance to the dParilanft mve d
s d n laer a Od

end011 plan year In which so par-
ticipsat Md. 7U beplemtatlo 0a
Gens shaig. wldelbit 1Cm-
pfaatloin Cooled to1 w esn rulTs an

elcho de and soypiar -aoe al
Ves retirement ass.

The second sibu tandards sac.
Son to my bi whic wl hel partid-
pants prohibits any decrease of dkam-
billy benfils paid under a welfare pla
because at an Increase to 13 social
securit betei level ar vast bees, A
Peeik plan Is also problAted from re-
udu g benefits beln paid IoA VeSOd
participant, whohbas aegereled from ear,-
Ic becme" any employer payment
a result of a winrs ao= U:sto
award.

ther mnb Um standard agnd.
metsonue Clauification VMat in~

dao arts be i any merittees bedos.
try shal be the equralent 011,440 boun
of service; Permitting Plane which com-
POW1 wit tempray reculttions to alter
ter provisios en u to cONpl villa

And reglaions and explicfily permit-
Ui the e af th alllae ie method
for mnsearngacervice.

Tbs defeintio al -mWultiVpye plan-
As amended to mean aL pish whichIs.1
leciey ba roand "n which has IS ormare ontributing SMPlayers. A plan
having mor than an but few hn10 coriautory employer. tl ale be
d auioy plan 111 teOommbdan
detein I h& it is csitent w"
URIBA to so tr ic p13

An Important fidurlary chage bow-
SGlua pewrt vpte Is made with roet
to unIrnured welare pane whose pertia
lianie hame no comamality of Interval,
rawmelbg tern or inlllns of on-

-irsn other tan thai ftelaosion
i sucl Plan. W bill poses on much
uninsured welfare Plane thos enivency
and reserve standards which 13 Cam.
mimsha&ba require by regulaton
URSMA contains foandlig standards for
pension plans teut contains no aalo-
soon provisions tar much Welon plane.
Thic absmac of solvency standards tar
much welfae plans to compounded by
URXB~s preemption of Stas tbaes
which may Impose strAndrds on such
plaros

Thbe leal vacum which exists has
perwmite the unregulated growth at
aelf-tunded multiple employer trve
tidirel. two of which veal bankrupt
In California loaying at least 41 million
In unpaid claLm aMd leaving 04.000 Par.tictonta without coversige I Wilene It
Is estial that this situation be oar-
rected as sconeas psible.

ta tis regard. my bill will mst be
detrIning weather tara are hRSA
employee bonedt plane. by dtrnWn 13
term employees' benefciary sesocla-
tion." which apose he defition 01
employees or-.enkoid An em*?oee"

benefciary asoclation Is an sencio
In which employees Participate as mom.
ben and be which eltibilty tar mom-.
bership Is based on a commonality 01
Interest with raWes to the membere1'
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OCeDS b ob M"e - to son

1113 w h of Whe 9111116 The Coosldwm
uS aft be eMU Is beli an "am
Advelary ww" ma enooamof ai
order this new station so baban Of a
pl me ssl be entt to reco ir fam deloadent rewooneble sblornot fam

eam cos a as melon. The gostioM
cc Ste -r gA&er duty wil paitic

W1Ybeob manieme Plane; onfle
Idcnantemplar ocatetions.

7We sw oe as party-10-laeres d-
bUes= Is nerowed son& 13*1 breoa
of URMA' poobibiled traneaction pro".-
dam will be somw a reduced i
moge provider. emoyIer, emplame
arinnisatima and leeifcr-.
Juc element; of1am defintion Wre mar-
PM&ed Clrtyeig; shag.s ar MAde wt

a 1e to OW wuOi7. relative. aNo
jame Imentarts of1 the party in to-

A modimon Is made I 13 1-
42*vW fleXlb robe which holdsamn
dsm" m NIMO NS for a breach of a

duty bY a seind ftlary If 1e at
fiducroy know of 1 breach and dome
no a ke~ -eaneo" eaffrim to remedy
Uitin UM fn nel Istitutios fore-
amp Ie Is vr dcultt I s ome 11-
Wh ktowledge o Mne emploe IS acm-

monicaled to CM appropriate employee
CC Veat institution. wo, could ta&U Wp
ropials cioL onequenly. 13e
amendent provides ta vit respect tobe

Midcbu wbo Is not a natural pero
* man - - Sit
ommuc ted (ar knlekedge whicn. It
13 naenaai, 0m CC 1snmm. should
hae learn nnatd to ft 6dud-
r"b oesaee who le M rn d be
awry s at fiudary's osm=-lI n

reeardig ft smaller to Wh che
En order to Maku marets at lnaur-

ance avaeLWlek to plane, 13 bli provides
with reepect1 olidie which Ienue
benefits. IDalddW but not IkWlte to
guaranteed beDt polIk. that plan s-
sets Shall Include much poliSM, bat not
13e Insurer's genera acoMt aseats,

JAY bill aiss permits plans maouInae
by mor than one ennlayer to ratrn an
-,wor amakiufflo within I pea

after the Plan administrator knove that
13o aootitein was inade by a mistake
of tact The preset rule requires the
return of Me mtake contribution
within 1 year after the Payment of such
contibution

One of the Meet trouling matters ad-
droned by tal bell Ia 1 seventh Cir.
cult's decision. In Demo! v. Isfersalioee
Drudurkoad Wf Feeaefes I P. d
1131 (1th Mr?. MITI). cart granted 44
LW 3M3 (Feb. 31. LIMP1. Meilel held
that participation n b a collectively bar-

-~W Coplsr. namoontirsbtdory
pension plan Involvee; the sl of a se-
curty to the scolpee-pertscipaL, eub-
lest be the antifraud disclosure require-
monte of the Becuasiaee Exchange Act of
1IO4 bSaiMe of the patenally dissm-
trftfectas Dailel may have an em-
ploys benefil glens the bill will change
the law be this area, Iofovear I do re-
afrve the right boek atoI amand this
pravian Perbapsa dnir on a point of
departure 13e aplcatiosi of %be anti-
tread provisiosta b came when penson
plans hae" already terminated

The biDl Wtleas three mean to ne-
sae Daniel. Frst It provuds that no
perso ehall he eubject In iablity an
the result 01 an acton aleging that an
emploaes Inteeto an employees beom-
ft plan Isea secuity uner, Federal or
elate securities laws. Secnd It remove
jurisdnction trme the federal courts to
decide may action Instituted prior to. anu
or after 13e date of avacbaent be which
It Is a~ee Wtas an eMplave' Interest,
In voch a Plan Is a security. Third. it
provides -prom;emy vel that ant employ.
sl. Interestab an emptenes beneft Plan

shall not be a security udrthe 133
M3 Federal ecuulee acts and arty

leuiie oas and that URSA
superode each sat inb this reamd.
The only ezaepaaon Iota. forego ng rules

bI wIm peos I l w
I have mdd - a--e dowal rr.

be DAM on oe" an I. Daid

wtho . On ier a 13 ta.Its-
se i3 srul te aws -o btree, s
I " btlasm erena 13W pown

hI ta 1 ion for lgen-

taeeb sl il.3Seinbuno

rism poies plans 1" SapelDon 01

Ien Ire Peohemn which duplicate
et3 01 MLM. and W addition of

Another bod laow and another negula-

tinysn e a/lead erowded ke.

6 I allow I* soWGO o o

bAeps. A Mei Ler wlos13ad

im under WM isype alterne

I .tdtnote tamt t ill dos o deal

ti to rulotmTe mto1teA m uti-

mow powst m n do "s Inlude

ww se Ind sapvo colst and INbllv

wheth 13 deat ble bra mth Feral

preml should be.wuo

A Feder a Osuy is bdtd om bil

01t the fealy 01sioswhc reagi va"n

-ilvtb dse to eWO ofert preeV

awhfrvd I ness a uneoetelaie
ecnM burden en ito pf emdan

A birll lo d isunaoedb 0113 llt
be loer eadt on thqu i Dt-
Mont eAvo Couns psya uml ou,-

Planer oin I beaiev th Iomofmshe ostr

As!f prvoNUs etone berotecruming

begis ho e I treen tto ed-

hih cost twb coJW n 11vr, has

A LNIooU Mn~ " to anIndt sta so

tIlnd fa ren am Obteon be
achiveIlN r iponlll. i O e

Impoortan wudsayn metth ains ad
mdis I ostr 3osalbmi0

mrel piliate lme of 3h3 onl.

Ieg Mprce nto 1 ate nd Delarytrk

a rAiory eti rmen anen
there I uc tm omei- tarlprovest Imr

t-su N plan oProbemofss. on
pyr biflle deauat soooInggrete

grwhb"Ivrg o am ong othar
tAoI.previlen tone in the lawg

coe. h fi- poaoene a taio sradfr
yea,,L Ptentill emtsye Mre do.aals
crefi K reit equal be S pbecauet0the mplyer deduction wilneermt
led ~ for m3e tais year d.
whihlachIst plan Ise maintained ohe
crei whO ase don to S pecn ory
tenanc anP o ercent fara the a" Salartla
and fiftcpear It wti n e aaiabl b
there Isl yeahr.o Ipdetermn tie
epler's dedcon wicrIaatett
0tabl In thernse In ormi underh
plangs 01~ wpoye ecurtes toD he Isi-
code new pAMnt credit s hic I o

avaiable Ion employers wo tmite
nohaife lae nsime after (annerylan
lsla. T rhiedto eul ro epereo
methe ~oset 01 starti a pa. I I
avibe fonl Ine eistmale emlyere.be-
catme c prwlan ovr is likrely MnOc
cure amon the drop 01 empoers.t o

Ah seond andmn I year ata code-
Is end ad be recent for role fourtpla
bambegtyn emploes parldait emallt
threet whYear neetriing teo

t~ epopee reitnt. Thertibollh
proe tat deduction ar i antru
table toth trasferto not beuvnde bhe
VMOfner-lpe Isecuies be tin4W1

I O tI 01m13laoes-whoratoeraed
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and 10 percmt or mat sha cbiaad
This provision in no way affect the
availability of iRA. to Other emplo70e

My bl SW Proposes lax in Uv to
bring shout greater rights and htodu
for thos employees co ver ed by qualified
plane To assst waItes who re in low-
ben efit penelo plans or who change lobe
frequenly and. thre"'e. never vat. a
tax dsdscllos he provided fat employee
contributions to such plane. The maui-
mum deduction will ha the tesser 09 16

prent Of rcamtpeitoe at $1,000. re-
duced by 20 percent of the aMnt by
which edJested grose Income exceeds
$N,000. All tax qualified plane will ha re-
quired to accept, emIploye cOBati"thn
of up to S1,000 per calenar year per em-
player. All employee contrithalafs wil ha
lit percent vested and will ha held to
separate accounts.

I view my proposal of en employee de-
ducUon for conttbutiaus to Oblifid
peMlon Plane ma an Import"nk step to
ward the development o a content
tan policy for employee contributions to
fringe beneft plans end tax favored dt-
erred compensation arrangements. The
tax treatment of "cafeteria" plas. ca.
ad deferred profit-sharing Plane. non-
qualified deferred comeNUatMs Sr-
r=gemene. snd 40(b) annuitie should
ha ctonsidered together with mNy proposal
fr a tax-deductible emp0lo7e entaibi-
then to qualified Pension plane.

Xn order to encourgt the esiAbllh-
ment of plan provisions superior to

RIDA's minimum standard stae cred-
it s granted to mplr who s t blIsh
"Improved plan" improved plan
credit). Such a Plan must have dnW-
Ontly earner partIcipatio and more
rapid vesting rules than ISRISA'. mini-
mums or mst offer an, equlvslmuy
signiicant improvement as determined
by the Csmmtadol The Improved pins
credit wi be equal to 5 percent of the
awnea alloable deduction for the em-
ployer. ntriteation in the plan. Thi
credit wil not be avalle to H. It

My bill Lsm maes two changes in Code
sctioo 402(e) dealing wth htmp muM
dIetrbutions. Tese Lmendenn ae
tended to solve probemS which multi-
employer plans have had mh the ad-
minetralaon of Ui SWUlM

To encourage further the growth of
peso plan speomthilp. my illI makes
posible the establishment of 'special
master plans., Unde such Plane, m-
plovers particuiarly sna employes, will
be able to Join plans spemINId by fnt-
rled institutioncsuchb a hankk.heae
camenht,. and invesbat ca ma m
and hv@ a mini1al number 51e 101red-
bfltise with esAt1 o such Plane. 71e
finance b--tins. for a fee. wil be
respansible for meeting most 01 the eb-
gatiens Imposed by EMll on plan,
adaiiretakm

The emplaer who jons special mass-
ter pn wu h responsible to tranmit
to the financd Insu tit MIbel00 m-

buton ed arcOM s data U My ha
required by &he term of the An. t e
employers plsa which is adabbstied by
his signing ad the special mate lan
Joinder agreement. will ant01ma1601111
b tan quled spa the slgntg CC tb

under element tf the spca master
plan is qualify ld.

Other reeposibilitis imposed by
MURSA nd the tax code will b plaod
o0 the financial Instituation EPeme~rtg
the peci plan. The Intit lon wt be
the plan admlistrator and named 9-
duiclarry for suab ampiwer's plan 111e
in-tutm will bandle reporting ad di-
closure matters. eammunicadon Wlth
the Federal &eeciee clawn by pastid-
pent" and asset management It In ex-
perted tat the affiencles of scal wil
permit the to.titutism to perform thes
functiem much moe c eapl and ON-
cienty than a smal emPoer.

My bill will esAnos theseOf fisncift
of scale by permittig the finea nal l-

hatlo in W em anualrepr drfecting
the Am of the speed master Plan as
long as the report makes clear th pro-
potion, of special plan assets etrlhuliahla

-7-

to each Participating emoployer's pl-n
us bml Owe Permits the livtulaon $a
prepare amS plan description anm
summary plan description foa the =
plan as mug A a description t the vrla-
ue from the CanMon provylans an
Included.

Certain chiags to ml.ISAs proIAWiie
traIsaction provisions re mde bo ful-
tate the adoptng of such special view
and the providing of servics to each
plan by Inav nt managers. in eddi-
m.o appropriate bamt are pisced so the
responsibilities of the sponsorig hutch-
tlaonso that. fat example. an lnstitut
wil not be required to aseertain whether
information requbd to be furnished by
the esaplome In accuMt 0t COmplete.

if an employl fals to meet hle oht-
tion unr the pm plan Iy. fatr 48-
ample. faling to mase tily aentrbs-
thon he sal. in accardance with the
term of the plan. be deemed the pla
Admlaltrate qm land "l amDe usEt he
respond"hl ft Prfruleg fr ti

revtayhandled by the Itnael
Institution

The special master plan permitted by
my bil will be of the defined aantrtutien,
type. Decause af the added campleuity
Msociated with defined bwflt plae the
new Commissi Is direct to eprt
back to Congess w thdn U montdi on the
feasibility of permitting defined bft

d- m plMane.
Mr. Presdent. the sci meter ple

concpt contained i this bil la var ant
of an Ws, j put forward to my iRMI
speech oad etAuomt In that deer elate-
menL I stated tha It my be advisable
to establish federally sponsared master
planesmo UMt emall empolayes will be
eoeaurseed to I. a Idsretlremint hinalli
for their templslyees. "he proposal in this
bell Is -n aftept to aeonalw i
the pivls seale what I ayendte
Federal OoW &. I amge tasl-
tic tha the financial tesiltestleee will be
Interested to ma~rsu-o the 3WI special
pmet oan aS&n th ater, endso
pan coverage smsiri small emplayere
can be achieved. paritlarly wham- the
new tax credit fat astahe lbog plan iF
added t the equatim. I imnurne we
financed institutim wmho may be later-
estd in sponsoaring sch special plans to
recomeamnd how the provtding at these
plns can he facilitated.

if. for m reason. the specil plan
concept I nat sacosesfl. a fedeall
simoar plan may be th ON*y means
left to enicourae geeler elan coverage.

In eamedun. Mr. Freat," the hill
that Is hate Intoced today1 embIemany of the ideas at var nlas therveo
which I have ben dbe l publicly
sine last August The bill wil heslit,
plan perticipants and beneficlares, and
wi Make z A siw to Dye with fo
those who rm emee ben llt pla., it
will ead psnsei plan overage and
wil tSrt the dea 11eo a the aas -
ifftrative mobl th" mum~a nede to farm-
ulate a oora ted. natlai retirement
income pefLy.

The base poc of mB M IN to
strengsm the fae - pw sma
contrary to =eamt smeetlem by a
high administration oadl that petlvd
p01Sa1, miht ha scrwOe In Ma
of an expanded maacal New astsat-.
I firmly hallere thatw thI rlyesiona
Ssem ao ha revitebed and

expanded. Private penslam have beeaome
an I ereat dmenst 49 ou re enter-
- s and serve ham Ode need

of tmat sysem.
There ame CC asrminne aqltis Inse

pressed aftsmeat mb et arrane-
mnt. bt I balle toss can he over-
came battr throw eoordMloi of the
exln ameres at eatams boame.
The answ Is to eooedlnae tese
spart m-. t b o umer them to

em giamt Federal poram I se Steely
commatted to The Oa~ng healt and
growth of the private passlo system.
end Im mgsesd to thei natoealstian
of the privae pesima 13et1

JR. I ti* M be. I1111.
*eeresselaftoff st loe vanled Swfta,

bayes. 3 11m Tae Am Tea o

00 mes TAa-Tht mNNy h cirdUe s '00A e410eosmarles ct oa 1e0e
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pIe te al e aaheUs he ahat pSt. , Pam
Sel tow fretluebtl that - tlth year
antew te plaa heeete sahjt to thi peal
the atMaie~twle shellt tornm o heath par.

lpa sei he wet healetelaly reeehatebmt s 1t16e" the plan, the- saaattr plast
dwol ptta described he Seatieon t03 wh"s
satal e atpdte by she Integration Itl the
SUM NAa lan dtewlIPilaaataal ploetsA" nd-
emsWa S1 any, Milte within sech to-yoe
period. 39 tat*a is a -aadilicatlea or chane
deesthd an etehoc lis(attlj. a ouraoeeg
dintrptari atot uc m~dttthton ar change
shall he laraehd .a later thaa 210 day.
atler Ste "od atshe plae leaf he wilaeh She
saooe. 1. adapted e east paidpotI WAtoh

east teahaey She Is reeng paetteu
ceder the plam,".

ectian 1021() IIC) or the DEptepee C.
them-t asite Scraity dot at Sill -
Aendied by stelie out -&eed -and Itteli..
SLe e Usee thereot shait'

11he asadeeet rod* hy seatitas. 2 and
07 seall he effective. ad the amhmeae
Mbdo hy eeUlA I7J ZAd ted 20Shanl apply
with suspect he plan peso's beginning cc tAt&sewa be & dof atearest at "i Act. St.
aesm W am eaoi he &eeta ti Meuth*
allow sowt eateseset dote The ameadmeal
made hi sucedea 22t Shall he ~%et 1o
mmtha After sWA t ectmet dos.

Oc 331 Ita-ae Auzatrs.
Ooetb 205 at she* Cuelpteo Ilatltma t I.-

"sow 8t.n Attofs191dlIs eandy toh pee-

sheet at Sat~ie e. She tiny oellsa mad

peayeeO pett e. he etetlee haaft
splarmes td Mese eponteec a Sea-

t Itptt antttd pal t e t h atmo 1We.
meethrclsfets In lths serlion Wrred he

mfte4 aesy Pima')ly beg Usuealev fie a
a Penal"e ea welfae Pigs established

speemeet cade which the eapee a

illesticsemao aesprmt a pwitelaa lhria

speso et eween the mindniimsir lor t
away pua. see be advtAub"Wiof ath b ho
Pba. In say me shore elemblsthees eje-
ad"&e TM rem-elth the epaec a a
tesptyee we usetrred rem. a. away pla
he a bme pttoM In aftrerdeee with thit e.
som. much evtvtepe sh" he eonsidered
a emkpleyet cPdoe she Jaallaksee at the
be- Pie. fnt pWVeee at eemsputin mhe
meeasedhoadt and Votineasoot &employs@.
btMO the W em heya Ito eateeahd he the
saal pita a. hetet oft sueh emptpe shall
met he dsemed he he aat emsploye main ain,~a
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a oe pli sIoley because of set sane-
turned eeaherilotuee. 11h@ Becors may by
NCidatn . esse hee aritie.l t i onml llUCU
ad such Inates ta" eep"t me san

assesm with am es a tof le AM Ia
adw t o twllitals N* hl" ser a r
ft esars l n patalo ad to pl
es mo- Wd wOetO heait ep

Whe beaom aour" ad twoao amae
Clawolve lo ealeb sr meedoo eg

wish det en iesi weaWtsO,. Pnoditr
ow = olrmmamnw pmcralgi OP a

PLAN Tamn Bsin
The entted mnsoon me alext 3161.1 to

emltg Lea a1 4 f t e amlad by tsellig
t(I) ae -foirt dag of a pun year aed I

luarrileg soner "dateto himmphegmeas am-
, Usi- 1ma I0-neg of I11Litu the et

o a plan where rtehte Sa hcele a der
that pat se a etermiei n s tales at ol
at so a pitupae arerow WteA mom so
stDedate ca Wi Q0 empteOOea pertbhpa-
hos In the ptlan eateeed.

St 51 Co'1aea1,51oplttteeeeom e-

=a I N low te or a Wat, alet

Sea ITS I(h) (3) llt.ofe employ" as.
Ieu*vemt tUDMe J!"A Y Aycdt of till- .
.eade bi lUtp , Ot -a Ilo.e at Pork-
Ipte-I ead laetUg in l e throa the

ta Actp .eOsaue Iatse.a~a

eO. 1 14+1 eeeeaeeaa a. Dmuttlr bewr

sloaln2(a) of the splay e etll .
aes 0Dlame Security Act ad 1576 ao

awladed by adding at she end tere*a te
10iiewla mewl=

'1e ) a me.t p l . plan No prO-d
that the accled tebaelt o whi a part-
pants Oa s.io Vpea had lWpaeLMLt frees
Me selrvie o-

-1A) (I) the ream af ditereeet raes aftchel
fa one a tfo dICreet perloi. at plid-
pate. aa defltted hy one to hrened cal-
sna. dail.O

i t su<m at diftre t raeaat heat.
AS accruatl fo dtlreet peod, af partilpa-

CL,. " delsed hy sunpIOYbe t In ditere
tergualaf welts, and

"411) determined tO'e purposes at sat.pagraph (A) and (Cp of maeictm 294
1 o1). by praJeaUat the aerata retressreil

aeseda te whish a partep&aiL weald he an.
stied If he continued t aecru*a haelt as

the aerege at she rates appliable to hi.
peelod ofatuatl patapa'lee,.
I'M lath Seleameetae a S3eseao xte. ta

sealt. 1"(&)~ 1)iCs)a Of demploty" as.
tieeeest leesm ecurity Act at 1974 ts

(1) *1 osLtas Oua t the am trads, In
claate 101) ead taisen int 1501 thMeat

Sees.. ted
Mi ay sOil"i eat in tmipd'S he

leo" sealeea ad lteettee he lit" to~ee
125 following "WhiaIh mtay. with #"Ppeet to
ciaoe 4it), Iled eel4mpeymmae The
PeI'mlmthte peine cc hoersts easpanseh
staI trwtad a petod delerealeed ptumeaaat

theeS Is addlaa h0 the atnalisthto which %be
eoilipse meet eese he Mhe exaenl neaeary
to preaoent tt periodic paymleat a"d ims-
ptaIele at pealed benefits to welter, who
hare eat created tat ate easUam e wiel
OL aet Irreguar oweas 71whe heapes of a
eeaaoiteW penalty ean a pesater uho full.
he repair his emaptaoaaentan requted b, the
rlthe oftI plan shall Lot he deme aL VCta.
lI-lit ar the veeteg reqalesatd at this sea.
11aaL TE Accouan t ohe Mai iacil penly
peetlettd hy the pcetedlaig msateace ahat
he deltoda pynaraaa h*e tgualtiones pro-
sIalalee by 'lh4 CamrAIttaa hat Seato eves
&all tlie pe .ali eeccad a. amatasa eqAa

50,11-1t 204 at sthe Ranployee Itleameol
feemie4 SaatAY Act at 1#74 he ameed hy
redehegaate suah eelt ht wa I) ad he.
eeraMa after suection is) the taeowlag,

-htI At plan aemaedmsnoh adopted peteir
to Jasuary 1. iWe Wich ~ 1pt with Seat
rwedataft Isated ueder this Act bhen a"
ho ee 1het ahe my peeeela a4 Sta
Vale by eMO at m t lbe sea tested
ment e abom oreshess med e
adopted anow Ispober a~7 tad petr
he haaae, at much Sees esihawee Gahes
so&t amm l hat be asotel at docenas-stgn~d "rele er aowased halesimilar

Se. 221 piwoer~w IN aemmoac as -

Settoo 04 Jost at ma Ely"e attire-
miess Xmieasms bauty Act at se14 as

(I I b wtatg after -vim" So paragraph
Il thel felewle eof Is Peealtie disailty

oweis Wine a wefsts p~te.
Ac(so by tm-ta hamedawy otor 'VAt" be It:lwlss "(e, St tme Me at a

pa lU a. h y be he reedv g

dote air nent fat Ue 1A Improe.

IS) byg ddteg at th cad t her sh 1eteh
sowing .r smwe4e11e -A pe"a) Plan sea-
eat rodcs poada hemefite hRim e fehnod

by a pleeceptas er haaher erpede
hehate in ahiet a partciant wh=h
a rathed toem be w lto hem a se.
fetbslhes tris hi nm at Any paiment
Made he tMe philldpabat ea hemol by Clabe
employer mtaEUhng The pun. e te ?a-
salt at a. awed made, under a workers

Dec. 2W Soe am Seerisa. Leewgee
1.eatot e at the foy iatt.re

menal ome betg ol t f 1974 Ies
waMPded-

111 by Ireonr Lg -11- Area f-(a)-et -
mete.i 4 .1 ted i additg tMe endat seat
eatstle the ttheatg eta paragraph

'll2 S a pendm VIMa dm An pre i
tor the payment at bsdte hI loe formsat
aaaallY. wI te hItoMYg p.,tyoip

who mUndr Me Pun has a S*twtdyt.tl
right he not lea Stan 54 peaee of tle i
ue bon"% deied e mpiape ea.
Urbthleas ald. emb died befoe 11001t29e" seat
poI stage at a loSt Which Is (Antr.
(eteh. mue plan sha preele Sht t m
pathiptlets eceouet ltletea taa he d-k-
la I c iS la ato a lm SUM 10he the
particiast ive a eP T a7l ow Ila

ta which the posrldepetsde
(3) by asiltot out slbotwtion (hi and

Uiiitlei I (ee thU~e Cho ficittille~(hlI) A pia which preslden for the
payment 01 henas In te foe m an &A-
cater stats aol be treated. " satsying atho
requirement or thisete Diatom with
respect he tog paatitlpaS who manter the
plan hat a eetnforretl rigto he lea
St- 60 perceat of his Accruaed htaoebt do.
riled from aaptgr contbttons and Who,
diem holmai she Annty starting dale, te
plan proeides a litarelee a annty tor Its
pwwaepatt epamee.-"(A)i whltb tegins on She AURolY ste-
Ilee date ldetermined as 51 she participant
had lived until hia tarlbeat reteermees aWe of
his actal date at deah If latead had Ie-
tUred amucho dat prie6 at ha death). ifthe
spouse e is ivig on teat dote. "e

,(a St.m pagments under atica noet
It"5 thean te payets which would hae
bee. sinde under the eaeie or hAnity he
which ree wosldi hale hoe. called

hfteI ad 5amiated amploy-
est an the dote of deth. had gietled ad

retired at tort teabuty strteg dat. ted
had died oa the any fellowtng: each dao

-12l A plas sall Dot he troled sa Dot
satweylg Stu reqateasehe of suleaatlia
a&) te paus~ep tt i she punapommo
No the payment at h m i wltu
by pleat n 1 heob serlier haoaltg _____be-
ofragraph twe hne ah me iMusg etwm ha
data ioteed t swaep& (1).-.

t5)1b h irn-ag ot suhbseo (e) a"
aheattec (h) tAmd byi __d__e hab"
esthema (d). (0). (1). ted (e) ae (a), (do.
(*).a"d Mt.rIII IeToos.

(41 by stiking @Us tahemaw m aet A.
(a))* In. atasella. Ill (an rededsigated
ueder paragraph 111ll. aad

Sl hi seKljamI o uuht is (C) Or
(a)- is reesoction 40) (at redesigeated VA
Sea pAa p tilil sand WNet to h(lees
teasoe "eeaheealta (d)".

(hi gieetie Dete-The amaduest
mande by this stetian fteal apply wish re.
apedi he plan yeats heglUmLag onair aiter
the date whtion Is 11 mehe after the date
at matumat at shle Act

haftsm *tofam bmpiyvmsiatb
Incoese eon ealty Aol 019114 he smeaedd by
lnartang immediately alter amseateae (0)
te tailag a .se"=:ts

-(f) lottdettdtt tAnything ho tht
ann-rg i hemi pert. the eeeretaw may peo-
scribe hy eseulaiona.m ea= mc or5W5
memeae weee tea puiwaa at" el
SWe WLe ted it whimc an hased ape.
amehatemnt at te elapsed tom CC a. em-

olade eaiuarst ovie, gltb m
plaeee wha ae he ksawered heIam
at elapaed anm swe to the ggraoat. at
disadvataged hi the me at FDA egetem
at semeemet ~he compared he em.
plogee whomeee M sn t he at e theSt

betwproscrtbed he ectiose . , hand

bE 61 Pavies we Tea ACsie? e Fe-
vata. m. 101 II atma epeje o

heseat lnes sicatety At at 1974 he
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Nom ba " l l at as led me
wm mt ftauy dU a wInl bet5~awoad aemyt m basLnb dl. ea? shea "Myh ms.

at all ds 6 eat.-. W p r l

ON. r ,--rle ,.doWrel Sa al va

Wilia1g I-) o, i, SA6 sefn

uweast m emos Shnbespeolf
tttastdi be e tatc mia. - asismai

adot. bb Ias tlla ,.t tf fto par4Ii
em tismed 2as It i n e a

bervin ofdad run prma irde eoasoes
a ofl ha by vie eeatq P7. plh edt iBOCtWd bet=A gestagle -A te s

SJetin 1 (b)CCth MP" .stft

ir ie dethis t Ob be Iollow gT
'2)es th e la a pema the eato

Mwae an ea UesL wsme 9Wa.U

assan Inlue me1.I pollicy..tll Un iihe Use1

me& O ICmur%4 but 110ama 046 at, b
rects ade omal of the Poliy Seb-

mset tamte Oeutas Adalscl s a r e
I Woded by Of linsret ame atI sa

""ate acconts the ft t eement
surplu Is ane auc a passM e L e at

thse esseesh. the oa iae Lta

btS hase tate b5ety Ahelit. 1751 by

Insuacte omanyt at eaf .tan pted
beemeetsW Orgtnisati t h.lt a t paout

buess ae theatst be ec bem

OW M ICAiM.INu OF , ,WTB TO PA

(aaslclod as th tem Employ" p ne a m

ampele tasmecurit mad of 191t INme
saW""s by sal, eac att a" barso e

thiollone . bectinm

(4) Atterei cepy eraaa wbo t Is obtlss

bausase isa of.ste t. L rm " arlod
Pecit (gae Mmse at beatm ao1 e

(mL at s 05a the mesuch e ete

NA prsf somm n €triuc t nweo as la

11eaF lol ale 1,att, AIt c,ragge

sM ead byra ad at th at th the

FAV, IM I11, orI Kmplazylr Cco i •

-tuo 0M0 eA) O U1 eploeesat

Urudnt ntr lcut h istCC a*led Is

aADat te byea samartgres, beraid
peam ad %ere the teemllwing -or, t ts-
at faP~ epse-a nsed be am"c pst 0"bemaloer pathis eeare a the plan

adSt. ma the t2testthat ite CMattab

be.beh saa eastbaes Ia meat ideha

stabttm mcsd cediems Oechps

i eacthby etml. of iwt. .

ftc . e O~wcat neesCams

stcuou LS or the Emplothe aguptante
IUtmas Seitym fea ActOf17U amen2174by
thein sa theand teoo ftia followig te

eMOy. I Iths case yfa mAducy b etle
ULM nltbae olest tat the tascabtas I
sabcio (Sa)re-sets, Rms knoriu

lsea ttty ActUD~ (Or 1k7niwled bk
bd-a cmmunhecatd) toe the oisag gnoo
et(afiple wahe cm autabo todary at"

ttmia beLUlaai.t Uo t or ~eideb
doueea (or (2 sh, n at as. b'vj.d

ios bt matter et whch bbte. ahawsid he

at) In ptbe Cae ort empblebe bear as

dmUtlat Ohrb mcsa 40a1ate.suatsechions
(aais)ad olegtaba at daplyto anytd

-alt s th os sartseS
Bda2" l sad she FaOR taMUCIPSTY An-

Saleasa tction sb)o thed(.kq sseta

meat besetO tcttL M At 1P4 Is amosdad
by mdding ma the and thereat the fatiastag
new paragraph-

'(tel Any transfo at temebbtiams ba-
abea pleat perut to be mt oan. It I
pa to taelwhch ab contr stlAMs Use-
ureod par- sat mo beisa a reeasonbl

Charge trany Saminttivale eege Mas-
sonssly thttiTtd by a plass traweebeg each
amobuisonsm -.
tam OLemw SM &DaUSma ca Clea

Veacurm Watast pAML
(a) Is Omasb-laa 4 of susbtte X at

Ue I at the - I -. isseaaeat Xaam
mceel A41 at 1974 be amended by Mdei.
acting Menction 1s ad tIC a s mad ms,.
ceepUtatlsa. ad by taeag altec mwatt
L12 the lAitowbeg aow SUs:

'ta 41s. (a) Evey saiinsd isetts,
plats deed be saboetts tbI Maen be
ebjmt be- taamny med mae stad.

aids be the Seretary @allt requaire by regebe.

-(T#) Tm~ t. Md setes pait
WI= Pa (W Ipa Caatme.

,se plam ll O sh 06h buee mwe am
to""d by tieasi Olde spellsy ImWd by
ans hmae CPA6 dase beU teai tll 1()
am hs poraeat WU here no amns

maatyat tam 1 .1t IN ormacs-
dimes at sesparsyma~ ms ther bet, e

1(a) Sgah, pmim by the eeo.

aem taf M s eSter the date Of
OM d h ImpisymaMto Act .

(hi Omatng Ainastmba-Tba ble CC
emsilbe twa m Act Is samailed byre
desating he Ite 11Sebalag be mactim 41t
the 424 as Mreting be Memi 4t4 sad 4111
"a by -at areas 515w Ah tm raleMtoa

rwar 11 s-as ativrls new Ma:maa

raf vize zrOCT
&Mclas an at the msplarm RelireTamil

Lsam Ostc t Ad of Mll it amended by-
(t(i me-tag eat se to be saecse
( (4) sad Imra" be lisa the-a its.
i) cstegtli ret sahaac'sias (bI am be-

ruinag bnle %b te-rad the tolloinlg
"(b) The Camebtniam shal mt% bet" an

MO ad"ia not aebeacleam i) adt be-

t(11M-- Iep a provided be psaegh
(2). be MY ntotsee el hsat by a pa,-
LICIPMSt. beetmetle. Of fiduciary. bee tOMa
is ItS dsctloiA allowie a reasable al-
tog dg ro Wa Sad teat at metlcat Ib lb

"Of I itSay Stile Under thistitale by a
aiducary a besio am plasto betacovtbe
pcrvisimn afstio "mctladI ad i beh at
juadgent to fseN at bee planstt awwd.L
the eort ehWIallo a~e reasable attatetya
fat ad cet ad tieattict, b e paid by the

(4) &eraALng pat sabteaticm 11) mad reats-
teeAUtla atabstattas (j1 Sad (5t) be eshmac-

eat (l) aad U). cespetlvell aad
8)I startlea newt subsection (hI. to

read be Follos
(k? (I) ltbesthstandiag sty provision

ot iSs be the cantrary. be the omamaI a
employ"a lowst plea other than a eligible
tadlldsal actasa plast (ma dadged IQsoea
list. 411(I t ad o this Act) In whtch pst-
aaipatlos he oa wyr tmuder be to""e at
Lbe pla-

"(A pat atW Oes13plyma haMAt piss
"al ha aebject be tiahility or paalshseca

cell or criminal. achbe MeqeLred to reimbure
or pay Bm"~ae at Wa tbo Wabg ad ralac, as
be diret of tadicet gmle at 5ta at oftb-
tam OW1p116tl Or Implicitly mleing beat the
town" of ma emhloyee t ach s piass W. u
*Ugt It be h ahartmtd at OF duenst be .
a metlay tilai be mamalaeo atb he car-
ity witt te esmiag athme securitis Act
or I ene Sateatifite behatet Act Ite,
at my belad Ofay Sia"le Which "ual se -
tctsima. ad

(51 ma *oreac ad bee Ilbd Ainsei shall
here jarioeditt Of a mama at Ipa-tAla
War n r rie w at n
as MUMa Esprovaats Act ad aIt sbe 
*aes tshL mtios atr tdg Ianvoaves
a MUM ad motion eepialtl or Italy

~Meea that &M line at ma unpiny
be mant a la K5 or ought be be amatt
basd ta or deemed toebe. a secaetty mbel be
ltassoing a the Securities Act ofis lt e
Seuties.m Cthate Lct at low4 or ay I-
Ofan Satae chitS Meguat securtiesa

(3) For parposes ot this suhaection ad
aecilo 614(d (?). psrtcipSAt Is not
aal tary undertme late-i at a plea-

"(A) LI. ma a beldeat at employment
with mie emaployer at emnployyrs maalsa-
tag mie plan or as a Incident at memher-
ship in amt or men emaptoyee atpoaltsa
mhe membean at which ace tarre tane
use pla. ad upaon satsation at thne pLe&Aa
age a4 d mcle reqaictammLe it Lay. an am-
:ioo bttoaatt a parttipant In mhe plan.

.-(a) *ae Lt a pralbe al mfte plea pe-
mate &a euisyet rehyacSto aspproeal by
mhe plain adiasetr. be raire partldps-
tas in mhe pla.-.
mte 2 72 Asseri Cema.m

Psiepph. (8j Of statIcs 012(s) ad mhe
Employee lotemes tnlam macsalty Act
at 1134 Is samsdedl by Bussinag ret "(at
least treat sh m alst be ceprveatatv of
eupoyeam mainaliin at eatritat beMulaseatier PLO")ati sad" beto b tide
abearft me tetietag "(ons at irsm salln
he OFptemebese at mp"Tayee r esaa
orcontrbueting Ws alimpsyat past ma
mat shleft Sabhe weprombae ofm
playme a"btag smatge)

saa= ito a me abot~m estbinm
Lagam Doautac Act ad t% sam db

iell ol one and baward 0t buattg near

ad the loodbOOF atOf ~ Pmte m
&t.6meit e be daPybe t-tO-must
.desT sevbeet symulett Lwa WA
quels The EMr niiaio ft eat "A
amayle bet Lwpe ted e es menm~tases

bateeiy ohem Mbhal mbe study -uaw
by tam atbama to atw Otagm am lte
bes He aos ale me ate at snactemt,
cc me CMesa meeatame Act.

iSUM 614 at 1161 ple Sa tlteamermut
Zeama Secriaty AdA at 1IM be ies"ed Vy--

(51 @W-alja ret ashypastpph (8).- In
atbttato (bii A) sA$and UWm'tN he tir
thcea rMepsteweph (a) tad esatetti

= Lsubsection (d) and uettie be te

sm.-Am i) mad Cat. nothlag' ad
WC adle at me tand at collection (d)

ato mtbesag mas Paragnaphs.
is) Uatsttbht sty P101111011 oaws

fA md watary, the ta~o a stmipboyed
be ss epoeo teste pass dmaeittd he @a-
two d(al smd act -m ISe ation 4(b)
to at. sadr san at be doectatimd se or
damSt eha a security stal"te mamele
at Im attactamaAt at aM Me esiata
a" bchlaire tAt of I OKdo at aws at stY

Mate shith teguleat teatitemai Mmessc
plast bes etiglit Individuas mtett plea
tat dSedu In maeati 4OTIs oef atbe Act)
be wet pertpma is eatmawey esdmar
me targt me is A.

"(S) Notwistaoetar ay parisio atWI
be betsebet. am ae-ata seatiasha-
to b a sigl or octlattst beat a"&-

taised by aL basilt be So aepscMte aciout
mainteand by anstue, ad

"(8) Issud to an atpise hcoat ple
or plae described bnetttle 4(s) mad mat

ate-pteL mattias &(a).
is sa04. md 6118,t 1504 hbatctta mama~.1 14O
demand to hsa ecarity wibeis the ma.
asg ad abe Stretita LUt at IS tetsW-
sure bshse Act at tIMS at amy isat ofAY
"te which regalalee earnese. ad math a

gigg at eatlettir buam at sete Statit
Is mat. ad Shall sat ha thacated as Olt
Seemed soha, a tareatmta cmay Wthina
UNeismala att misretowa spasy AC
at amm0o anmy las at any "tl whwcb aega-
Itat Intent d peni- Per putprees cc
this pstreps. mhe te n a~ee shaleare
Mmeaning ggaw tn secton 01 (3)1".
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Senator WLmMS. Before we get to our first witness, I want to in-
sert in the record at this point a statement from Senator Nelson. As a
member of both the Human Resources and Finance Committees, he
has a strong interest in our proceedings, but was unable to join us today.

[The prepared statement of Senator Nelson follows:]
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OPENIlNC STATDPIFT

OF

SENATOR GAYLORD NELSON AT JOINT HEARINGS OF THE
SUBCOmmiTTEE ON PRIVATE PENSION PLANS, SENATE FINANCE CO ITTEE AND

THE SUBCO*IfTTIEE ON E1fU'LOTEE FRINGE BENEFITS, SENATE COMMITTEE ON
HUMAN RESOURCES

August 15 through 17, 1978

Today, the two major Congressional subcommittees concerned with pension legisla-
tion -- the Human Resources Subcommittee on Labor and the Finance Suhcommittee on
Private Pension Plans and Employee Fringe Benefits -- will begin joint hearings on
several bills that would amend the Employee Retirement Income Security Act of 1974
(ERISA).

These hearings have been preceeded by detailed and careful preparation among the
staff of the two principle legislative committees, as well as the Joint Tax Comittee
and the Small Business Comittee. The importance of this work is Indicated by the
fact that these would be the first amendments to this statute since its enactment
in 1974. It is our hope that these preliminaries can set the stage for constructive
changes to the law.

Speaking as Chairman of the Senate Small Business Committee, smaller business
is involved with these proceedings because they account for approximately 551 of
all private sector employment. Further, the expansion of coverage of the private
pension system which would be desirable for all employees must take place, to a
considerable extent, in the small business sector.

PRIOR HEARINGS

The Senate Select Committee on Small Business, in conjunction with the Pension
Subcommittee, conducted eight days of non-legislative joint hearings during lQ76 and
1977. These hearings addressed a range of concerns of small business owners with
ERISA paperwork, reporting and compliance, in great depth and detail. Three specific
areas were consistently cited by business owners as being in serious need of reform.
These included (1) the complex and burdensome reporting; (2) the confusion and delay
imposed by dual regulation in some areas; and (3) the unintended side-effects on
investment behavior created by ERISA,

The reporting and disclosure requirements imposed by ERISA have created substan-
tial costly paperwork burdens for all pension plans. However, these requirements
are particularly onerous for smaller plans, with their more limited resources.

The impact of new ERISA standards and compliance reauirenents is directly re-
flected in the statistics on pension plan creations and terminations after ERISA took
effect. Testimony during the 1977 hearings showed that there were 16,701 plan toxri-
inations during 1976, almost twice the 1975 level and nearly four times the 1974
and 1973 totals, as shown in the following chart. Similarly, initial qualifications
of plans was cut in half in the years between 1973 and 1976:
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Pension Plan Creations and Terminations
Since Enactment of ERISA*
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This evidence suggests that the existing cumbersome and often uniustifted
reporting and disclosure requirements may result in an unwillingness on the part
of small business to create new pension plans for their employees, and may be
causing the terminations of plans which are soundly managed and would otherwise
have been able to continue. This is especially troubling when viewed in light
of the fact the small business sector should be the area of the greatest expansion
in the creation of retirement security plans in view of estimates that half of
private sector workers dot now covered by retirement plans may work for small
business. It must be kept in mind that in most cases, these pension plans are
voluntary on the part of the ponsoE. To the extent that excess reporting and
compliance burdens inhibit new plans and end existing plans, the law is counter-
productive. The private sector has been notably successful in attracting dis-
cretionary funds into the pension system to build up future retirement income of
the labor force, and we should be doing everything we can to help this process
along.

RDIEDIAL LEGISLATION

One of the legislative proposals arising out of our 1977 hearings was S.1745,
my bill that would require the consolidating of reporting to the pension agencies
into a single annual report, with common access by all three agencies. In response
to the issues raised in these hearings, the participating agencies agreed on the
administrative level to implement the single-filing-of-annual-report procedure.
The Small Business Committee advocates that Congress adopt the language of S.1745,
which would Congressionally mandate this process. ,This action would serve as a
signal to small business owners, who want a simplified pension system, that Congress
can create legislation consistent with the dual goals of safe retirement security
for employees, without imposing impractical, costly, or disruptive paperwork bur-
dens on employers.

A second proposal in our bill was aimed at drastically reducing the paperwork
and time required for obtaining an exemption from the "prohibited transaction" rules
under ERISA. Hopefully, the Administration's Reorganization Plan No. 4 on ERISA,
which was announced on August 10, 1978 will accomplish this. We are gratified at
this effort to eliminate the dual and overlapping authority in the two Departments
(Labor and Treasury). The August 10 Reorganization Plqn also speaks to Issues in
other parts of S.1745. It provides a reduction of small business reporting: In
place of an annual report to the government, a full report would be submitted every
three years, with updating information only in the second year.

A third element of the Reorganization Plan addresses our concern with the
periodic reports that must be furnished to all plan participants and beneficiaries,
which have been criticized by many business leaders for their length and nature of
material requested. Our bill recommended a much simplified format for this report-
Ing and the Reorganization Plan responds to this problem by putting forth a two-
page model sumary. -..

The Reorganization Plan can thus be a positive step toward improving the
climate for private employers to establish, continue and broaden retirement plans
for their employers.
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CHANGES IN T;4VESn[ET POLICY

Another area of continuing concern to the Small Business Committee is the
increased investment conservatism of pension fund managers under the new Federal
"prudent man rule" legislated by ERISA.

This conservatism has aggravated the already critical problem of capital
formation for small businesses, as fiduclarien who fear personal liability for
possible "imprudent" investments are less willing to place their funds in any
other than the most established "blue chip investments."

Of particular concern to fiduciaries is the decision of a New York Court
in the case of The Bank of New York vs. Spitver, which raised the spectre that
trustees and investment managers can be he.ld responsible for one or two unsuc-
cessful investments in a fund that overall has performed well.

In testimony during our 1977 hearings, Attorney Robert Hickey itemized some
of the specific legal considerations in this additional conservatism, which
could apply if the manager made an investment in a small business which resulted
in a loss:*

"Under section 409 of ERISA, the fiduciary is personally liable
to the full extent of any losses of the plan resulting from a
'breach' of his duty;

"Under section 502, the fiduciary can be sued in a civil lawsuit
to test whether such an investment constituted a 'breach.' This
might mean that his organization could incur legal expenses (estimated
at between $10 and $40,000 per year for several years) in defending
the suit;

"Under section 502(g) reasonable attorneys' fees and costs of such
an action can be awarded by a court to either party, so that the
trustee might end up paying the expenses of the claimants in the
action, even if they did not succeed. At least one court has permitted
the imposition of such plaintiff's costs in an unsuccessful suit;

"There is a disinclination in the financial community to provide insur-
ance coverage to such fiduciaries, and 'very few, if any pension fund
managers,' have adequate protection from indennification agreements."

*"Pension Simplification and Investment Rules," Joint Hearings before Subcommittee on
Private Pension Plane of Senate Finance Committee, and Select Committee on Small Busi-
ness, Hay-July 1977, page 393 et seq.
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LABOR DEPP.RTMEIIT REGULATIONS ON THE PUD:'T 'IAN RULE

In response to the attention focused on this area by the hearings, the
Labor Department, on April 26, 1978, announced a proposal for new repulations
under ERISA which were designed to provide some flexibility to the administrators
of the nation's pension plans so that investments of appropriate amounts in
smaller businesses and venture capital pools would not be precluded as a legal
and practical matter.

Specifically, the regulations would allow for the application of the "total
portfolio theory" to pension fund managenents. under which investment in small
business can be justified in the context of an overall prudent portfolio.

In conjunction with this announcement, the Labor Devartnent invited public
conent on the new proposal. The Small Busineqs Committee staff has carefully
reviewed each of the four dozen comments on file at the Labor Department.
Although many of the connentators made sugsetions for improvement . or clarifica-
tions in the specific language of the resulationA, all but three agreed with
their intent. Thus, the overwhelminR majority felt that a change toward more
pension management flexibility was called for. Mr. W. R. Alexander, Executive
Vice President for Trust for the First of Denver Bank stated:

"It is our desire to support the Department of Labor's proposed
amendment to Section 2550.404a-1. We feel that this definition of
prudence will not only protect the interests of the plan participants,
it will allow fiduciaries to develop better performing investment
portfolios."

This sentiment, that the-new flexibilitv would improve pension fund perform-
ance while still protecting participants' interests, runs throughout the majority
of the comments.

Many commentators also felt that the new regulations would contribute toward
reversing the trend toward investment conservatism that is hurting capital-hungry
small business. Mr. Paul J. Miller's comment, Chairman of the Legislative Com-
mittee of the Investment Couisel, expressed this opinion:

"We welcome the issuance ot Lhe pronsed regulations as an attempt to
offer useful guidance to fiduciaries responsible for investment of
employee benefit fund assets subject to ERISA. We in particular
applaud the rejection of the view that prudence is determined by look-
ing at each investment separately and the confirmation of the standard
of looking primarily at the reasonableness of the portfolio of which
the investment is a part, viewed in the light of the overall circum-
stances, including the objectives and recuiremuents of the plan. This
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standard, we believe, is consistent with the approach followed by pro-
fessional investment managers and provides the manager with the nec-
essary flexibility in selecting individual investments to construct
the portfolio, including in it, if deemed appropriate, investments
such as the securities of small companies, newly formed companies,
or foreign Investments."

SMALL BUSINESS COU4ITTEE STUDY AS TO THE FORMAT OF THIS C tANE--

In a related survey, the Small Business Committee personally contacted a
broad spectrum of concerned pension people Including professional fund managers,
attorneys with experience advising fund managers, and officials and former
officials from departments and agencies responsible for the Implementation of
pension laws. A total of 223 individual comments were solicited. The Com-
mittee is still in the process of receiving these responses. Upon completion
of our review, we w1ll be in a position to make a more definitive recommenda-
tion as to the proper course of action in relation to changes in the "prudent
man" laws.

One particularly detailed and knowledgeable corsent was received from
Mr. David T. Livingston, Corporate Director of Research for the Tolly Inter-
national Corporation, a pension managing and consulting firm.* Mr. Livingston
cites a number of areas under ERISA that could also be contributing to the
general conservative investment posture in the economy. Specifically, he
feels the Section 302 of ERISA, which requires annual determination of funding
deficiencies, may be having some adverse effects on investment decision-making:

"Because the funding deficiency is determined annually, there in a
growing tendency for trustees, their actuary, and their investment
manager to look at investment performance on an annual basis raeher
than on the basis of a market cycle of three to five years. Clearly
this puts equity investments at a disadvantage in the competition
for investment capital. Why should employer trustees run the risk
of incurring a funding deficiency due to equity losses when all the
risk can be removed by sticking with fixed income investments?"

The natural tendency on the part of trustees created by Section 302 to
avoid any investments where volatility of return in a factor has a particularly
negative effect on small businesses which are by their nature somewhat more
volatile. The implication of Mr. Livingston's astute observation -- that

*Letter from David T. Livingston, Ph.D., Coroorate Director of Iesearch, Tolley
International Corporation to Senate Select Committee on Small Busi-
ness, dated July 25, 1978.
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ERISA may be creating incentives for America's capital managers to invent
in the shot-run rather than lona-run economy, is disturbing and, indeed, is
another in a series of powerful signals that EISA is in serious need of adjust-
ment from the standpoint of their effect upon investment and capital formation.

The comments we have already received Indicate that the statutory form for
this change should be seriously considered. What can be encouraged at one
time by sympathetic regulators can be discouraged at a later time by unsympathetic
regulators. And, it is our feeling that a Congressional declaration in this
area will have more force in the courts than a departmental pronouncement.

We believe these bearings are Important, and will do all we can to ake them
productive for mal and other businesses sponsoring pensiop plans as well as the
participants in those plans.
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Senator WiuLAmS. We will start with the testimony on the De-
partment that feels most at home in this room, the Department of
Labor, represented this morning by Under Secretary Robert Bro-mm.
I see, Secretary Brown, that you are accompanied by all the Depart-
ment's leading figures in the administration and enforcement of
ERISA. So if you want to introduce your associates, please proceed,
and we look forward to your statement.

STATEMENT OF HON. ROBERT I. BROWN, UNDER SECRETARY OF
LABOR, DEPARTMENT OF LABOR; ACCOMPANIED BY PRANK
BURKHARDT, ASSISTANT SECRETARY FOR LABOR MANAGE-
MENT RELATIONS; IAN D. LANOFF, ADMINISTRATOR, PENSION
AND WELFARE BENEFIT PROGRAMS; AND MONICA GALLAGHER,
ASSOCIATE SOLICITOR OF LABOR

Secretary BRowN. Let me introduce first of all Assistant Secretary
Frank P -khardt, Assistant Secretary for Labor Management Rela-
tions. 0 my left, Ian Lanoff, who is Administrator for Pension and
Welfare Benefit programs in the Department of Labor. And on my
right, Monica Gallagher, Associate Solicitor.

Mr. Chairman, I am delighted to be here.
I am especially delighted to be here before the principal coauthors

of this landmark legislation.
The number of bills proposed before your committee attest to con-

gressional interest in improving the strength of the Nation's private
pension and welfare plan system, and reflect the importance you place
on ERISA as an integral element of this process.

The Department of Labor shares your views on the importance of
ERISA; we recognize that private pension plans, which collectively
have e-)proximately $264 billion in assets, represent a major source of
retirement income for our Nation's workers and a major source of in-
vestment for economic growth. They provide retirement benefits to
39 million participants and health benefits to 45 million individuals

Much work and thought has gone into the seven bills being con-
sidered today. We are in agreement with most of the objectives of
those bills.

S. 3017, the "ERISA Improvements Act of 1978" would significantly
amend numerous substantive provisions of ERISA, and would also
reorganize ERISA's administrative structure. We will submit a report
containing a detailed analysis of its provisions.

The remaining six bills provide, for the most part, alternative
methods for approaching problems addressed in S. 3017. S. 1383 elim-
inates from ERISA coverage, and thus from the effective Federal
preemption of State statutes, plans maintained for the sole purpose of
complying with, among other things, a State health insurance law;
S. 250 prohibits employers from maintaining disability compensation
plans that provide for plan benefits to be reduced whenever social
security disability benefits are increased. S. 2992 would amend ERISA
to require the use of uniform accounting standards in computing pen-
sion liabilities. S. 3193, S. 901, and S. 1745 all attempt, in one form
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or another, to simplify paperwork requirements and streamline
enforcement.

Today I would like to discuss the proposals contained in these bills
in terms of five broad areas: (1) dual jurisdiction, (2) paperwork re-
duction, (3) the prudence standard, (4) th3 impact of ERISA on
State and Federal laws, and (5) extensions of employee benefit plan
coverage and protections.

Last Thursday, the President announced a reorganization proposal
to realign relevent ERISA responsibilities between the Departments
of labor and Treasury. We believe that this proposal will provide an
immediate, though interim, solution to several problems caused by
shared responsibilities under existing law, such as delays experienced
in issuig important regulations and in processing requests for exemp-
tion from the prohibited transaction provisions. It will also clarify
much of the confusion among the public regarding which agency has
ultimate responsibility for administering relevant provisions of
ERISA. The reorganization will significantly expedite the issuance of
exemptions from the prohibited transactions provisions, streamline
the development of regulations, and provide to the public a clearer
delineation of Lbor and IRS. responsibilities.

Two of the bills before us today also deal with the dual jurisdiction
issues, S. 3017 and S. 901. S. 3017 proposes to eliminate dual juris-
diction by establishing a single agency, the Employee Benefits Com-
mission, responsible for all ERISA related functiQns currently ad-
ministered by the Departments of Labor and Treasury and by the
Pension Benefit Guaranty Corporation (PBGC). The Commission is
intended to provide a-single source for the regulation of pension and
welfare plans. and to serve as a focal point for establishing national
retirement policies.

S. 901 would provide a division of ERISA jurisdiction between the
Departments of Labor and Treasury which would also include en-
forcement functions. The Denartment of Labor would be solely re-
smonsible for reporting and fiduciary provisions while the Treasury
Department would have full authority over minimum standards.

We are hopeful that the President's reorganization proposal will
effectively deal with many of the problems that these legislative pro-
vosals address. Basically. the reorganization proposal provides for the
Labor Department to have rulemaking responsibility concerning
fiduciary matters, and for the IRS to have the responsibility over
participation, vesting and funding standards. The Labor Depart-
ment would, however, retain authority to approve IRS determinations
on minimum standards affecting collectively bargained plans.

The proposal retains shared responsibility between the Labor De-
partment and the IRS where the approach has proven to be effective
and desirable. Shared responsibilities continue, for example, with re-
spect to enforcement. In this area. the Department and the IRS have
established a mechanism for coordinating compliance activities. Under
the program, the Departments will exchange information in order to
assist enforcement actions and iointlv schedule investigations in order
to prevent duplicate efforts. Both the Department and the IRS will
benefit from the other agency's expertise and efforts in the compliance
area.
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The reorganization proposal includes a pledge to evaluate respon-
sibilities under ERISA and to submit by April 30, 1980, legislative
proposals for a long-term administrative structure for ERISA. As the
Secretary stated last week, the reorganization plan does not foreclose
either of the possibilities outlined in these two bills. The agencies'
experience under the reorganization proposal, along with the report to
the Presidential Commission on Retirement Policy, will provide the
administration and the Congress with a basis for assessing the proposal
contained in S. 3017 and S. 901.

Since the inception of ERISA there has been much criticism of the
amount of paperwork it has generated. While most materials required
for submission are necessary for the effective enforcement of the act,
this administration has made a concentrated effort to reduce unneces-
sary ERISA paperwork requirements.

ERISA's reporting and disclosure provisions provide essential in-
formation to participants and beneficiaries about the financial health
of their plans and about their entitlement to benefits under these plans.
These disclosure requirements have gone a long way toward taking the
mystery out of benefit qualifications and have opened the financial
records of plans to public scrutiny. The law grants the Department
certain dicretion in applying these provisions; we are endeavoring
to use this latitude to promulgate meaningful and sensible standards,
while at the same time holding paperwork to the minimum necessary.

Many of the bills introduced to amend ERISA contain proposals to
reduce paperwork, including (a) eliminating the summary annual
report, (b) providing a standard form for reporting pension fund
liabilities, (c) combining the plan description form (EBS-L) with
the IRS form 5300, (d) requiring cyclical filing of the annual report,
and (e) establishing a single filing of the annual report,

S. 3017 and S. 1745 both propose to eliminate the summary annaul
report (SAR). The SAR contains a summary of the plan's annual
report and must be distributed to all participants and beneficiaries
each year. The Department originally proposed regulations for the
SAR on July 29, 1976. These were criticized as requiring the distribu-
tion of a document which was both burdensome for plans to prepare
and uninformative to participant& In response to these objections,
which are reflected in the legislation before you, we expect in the next
several weeks to propose a revised regulation that makes the SAR
easier to prepare and more meaningful to users by requiring less, but
more significant, information.

The new SAR regulation to be proposed will prescribe a pre-designed
format for the plan administrator to simply copy information directly
from the annual report. This will minimize the burden on plans and
will provide participants with a picture of a plan's financial activity
and condition; it will also require a statement indicating where addi-
tional information can be obtained. We feel that in this form the SAR
will enable participants to better understand the financial condition
and operation of their plan. and not be burdensome to employers.

S. 3017 and S. 1745 link elimination of the SAR with changes to
ERISA's requirements concerning participant benefit statements. The
intention is to provide participants with accurate and understandable
information on their status under the plan. Indeed, the Department
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is completing a draft of a proposed regulation on benefit statements
which we believe will accomplish these objectives. But we do not be-
lieve that participant benefit statements can be entirely substituted
for the summary annual report, and therefore both requirements
should be retained.

Another concern regarding reporting requirements is the lack of
consistency in the methods of calculating pension fund benefit lia-
bilities and the possible duplication of effort by accountants and
actuaries involved in preparing these estimates.

S. 2992 proposes the development of uniform actuarial standards,
and S. 3017 would require that accountants and actuaries accept each
others' analyses. These bills recognize the need to describe pension
plan liabilities in an accurate and meaningful way and to relate those
liabilities to the financial structure of the sponsor.

We believe that these objectives can be accomplished under present
law without imposing new statutory requirements. Toward this end,
the Department undertook a review of the requirements for disclo-
sure of pension fund liabilities. This review included extensive dis-
cussions with the American Academy of Actuaries and the Financial
Accounting Standards Board. The result was the formulation of pro-
posals that will appear in the Federal Register for comment within
the next month. They should provide participants and other interested
parties with a uniform and clear picture of pension plair obligations,
while keeping the costs to plans for providing this information at a
reasonable level.

A number of bills address reporting problems involving both the
Department and the IRS. The issues raised include ERISA require-
ments of duplicate filing for the annual report, overlap between the
form 5300 and the plan description (Form EBS-1), and a cyclical ifi-
ing of the annual report. Many of these problems have already been
corrected.

In April, 1977, the Department and the IRS signed a memorandum
of understanding establishing a single filing date for the annual re-
port as would be required under S. 1745.

Last week the administration announced a proposal to eliminate
altogether the requirements that newly established plans file the form
EBS-1 and that existing plans file renewals. The suggestion that plan
financial reporting be redesigned on a cyclical basis has already re-
ceived substantial attention and is one of the matters to which we are
devoting priority attention at this time.

As the President announced, we have agreed in principle with the
IRS to develop a cyclical filing program for certain smaller plans;
we envision a program in which full financial reports similar to form
5500 would be required only once every 3 years.

While we are anxious to reduce unnecessary reports for all plans
regardless of size, it is essential that we continue to require the report-
ing of information which is necessary to support the Government's
compliance efforts. In this connection we expect to be examining
whether a cyclical fil stem should be implemented for large plans.

The Department 'and the IRS intend to develop a compliance ori-
ented form for small plans that will be designed for computerized
analysis. This will be based in part on a highly sophisticated statis-
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tical technique, the discriminant function (DIF) system, which the
agencies will use for ascertaining compliance with certain ERISA
standards.

I would like to reiterate that we believe that steps we have taken,
and are planning to take, will greatly reduce paperwork. For example,
a major set of reductions in reporting requirements were contained
in the annual report regulations issued on March 10, 1978. These
regulations affect reportsbeginning with those for the 1977 plan year.
Already hundreds of thousands of plans have experienced lower re-
port preparation costs as a result of these new regulations. These
regulations were based on Department consultations with administra-
tors representing both large and small plans, service providers, and
others knowledgeable in the area who were asked to identify the most
costly and least useful annual report requirements of past years.

In reviewing the measures we have taken, it should be clear that not
only is ERISA flexible in many respects, but the Department is com-
mitted to using that flexibility in order to relieve plans of unnecessary
burdens. Therefore, I believe you will find that many of the objectives
contained in the legislation before us have either already been, or are
presently being, achieved administratively.

Many persons have suggested that ERISA's prudence requirement
has limited investment in small business securities. In response to this
concern, and because of uncertainty that existed regarding the appli-
cation of this provision, the Department has issued a proposed regu-
lation concerning the investment of plan assets under the prudence
rule.

That- proposed regulation makes clear that investment decisions
must be viewed in the context of all relevant facts and circumstances
and the plan's total investment portfolio. The regulation explains that
even though investments in small companies may be riskier than "blue
chip" stocks, such investments may be entirely proper under the
prudence rule.

I would note that the Small Business Administration in its com-
ments on the Department's proposed regulations regarding the pru-
dence requirement stated:

We think that this proposed rule, if promulgated as published, will provide an
environment in which pension plans and their fiduciaries can provide investment
funds to a broader spectrum of companies, including companies which are con-
sidered small business.

In addition, a review of investments by pension funds indicates that
while the prudence rule may have caused some initial uncertainty, it
did not lead to a concentration of investments in "blue chip" securi-
ties. S. 1745 attempts to increase investments in small business secu-
rities by explicitly providing that an investment is not imprudent
solely because it is made in venture capital, or small business orga-
nizations.

We believe that the proposed regulation -makes clear to plan mana-
gers that they can invest in smull businesses. We see no need for, and
oppose, any weakening of the very important protections provided
by the prudence rule.

Another major set of issues involves the relationship between
ERISA and State and Federal laws. Three main areas of overlap

3549 0 - 78 - k0
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have arisen: (1) State laws regulating employee benefit plans, (2)
Multiple Employer Trusts, and (3) Federal securities laws.

S. 1383 apparently envisages complete exemption of a class of
health plans from ERISA coverage. The proposal is apparently a
response to a U.S. District Court decision in Standard Oil of (Jali-
fornia v. Agealud that ERISA preemption prevented Hawaii from
adopting legislation requiring the establishment of, and regulating
health plans in the State.

We are opposed to S. 1383 because it would remove existing ERISA
protections with respect to the reporting, disclosure and fiduciary
responsibilities of health plans. Federal preemption of State laws was
a basic concept in the enactment of ERISA. The Congress established
a uniform set of standards that could not be eroded or superseded by
State laws. This was intended to prevent a maze of State statutes,
some weaker and some stronger than ERISA.

Another preemption problem has been caused by some Multiple
Employer Trusts (MET-) claiming to be employee benefit plans for
the purpose of circumventing regulation by State insurance commis-
sions. A number of these METs have failed, leaving substantial
unpaid claims.

Over the last year thb Department has attempted to resolve the
status of METs under ERISA. We have initiated investigations, en-
tered into litigation, provided interpretations about the coverage of
METs on a case-by-case basis, and issued a news release cautioning
METs against engaging in certain practices. We believe that these
measures will discourage the establishment of METs where the pur-
pose is to avoid State insurance regulation.

S. 3017 contains provisions intended to remedy these abuses by
providing that the Secretary may impose solvency standards on fETs
covered by the law. It also, bv defining "employee beneficiary associa-
tion," limits the number of METs which could qualify as plans. While
we have some reservations about the legislative language, we support
any effort made to cure the types of abuses engaged in by arrange-
ments claiming to be plans covered under ERISA.

S. 3017 would also affect the decision of the 7th Circuit Court of
Appeals in John Daniel v. International Brotherhood of Teamster.
The Court of Appeals held that the interests of participants in private
pension plans are "securities" within the coverage of the antifraud
provisions of the securities laws. This decision, which is currently be-
ing reviewed by the Supreme Court, would impose a new set of require-
ments on employee benefit plans and would involve yet another Fed-
eral agency in regulating them.

In addition, as it now stands, the Daniel decision could impose sub-
stantial retrospective liabilities on many pension plans. We estimate
that these liabilities could be $8 billion to $40 billion.

We believe that the Congress never intended to have the securities
laws cover the interests of participants in involuntary noncontribu-
tory employee benefit plans. The Solicitor General has recently sub-
mitted a brief on behalf of the United States, signed by the Solicitor
of Labor and the General Counsels of the Treasury and the PBGC,
supporting reversal of the 7th Circuit's decision. Noting that harmoni-
zation of the Securities Acts and ERISA is of direct interest to the
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United States, the Solicitor General pointed out that the legislative
history of the Securities Acts is conspicuously devoid of any references
to pension plans, while, in enacting ERISA, the Congress explicitly
sought to foster the growth of such plans and to provide adequate pro-
tection to employees dependent upon those plans.

The Solicitor General concluded that an employee's interest in an
involuntary, noncontributory defined plan is not a security within the
meaning of the Securities Act because employees do not, as they would
in the purchase of a security, part with money in the hope of receiving
profits, nor are they attracted solely by the prospect of a return on
investment.

A major objective of S. 3017 is to extend the coverage, benefits and
protections provided through employee benefit plans. This represents
a farsighted and responsible concern for the welfare of our working
population. As you know, only about half of our Nation's work force
is currently covered by private pension plans.

Under present law, a worker may participate in a plan for 20 or 30
years, die at age 50, and the participant's survivor may have no inter-
est in the participant's vested accrued benefits. S. 3017 would prevent
this forfeiture of vested benefits if the participant had vested in at
least 50 percent of accrued benefits.

The Department is completing a study on the effect of this proposal.
Preliminary results thus f ar indicate this amendment will provide sig-
nificant benefits to spouses, primarily women, who would otherwise
have very limited sources of retirement income.

S. 3017 provides a number of incentives designed to stimulate the
growth and improvement of pension plans. To promote the establish-
ment of pension plans by small employers this bill provides new tax
incentives, and mandates the development of "special master plans"
that would reduce the administrative costs and responsibilities for
small companies sponsoring pension plans.

As you are aware, the Department strongly favors having as many
workers covered by pension plans as possible. The current gaps in
coverage exist largely among employees working for smaller busi-
nesses. Thus, we favor the increased efforts to extend pension cov-
erages; however, with respect to whether the proposals are consistent
with sound tax policy, we must defer to the Treasury Department,

S. 3017 encourages employers to provide improved pension benefits
for workers in plans of all sizes by providing tax credits for employers
sponsoring "improved" plans that significantly exceed ERISA stand-
ards. It also encourages workers to contribute to their retirement se-
curity by permitting tax deductions for employee contributions to
pension plans. Both these proposals would extend great benefits to
retired workers and their families

Once again, while we generally favor measures directed at improving
benefits to participants, we must defer to the Treasury Department as
to the tax consequences of these measures.

In summary, I believe our experience since the enactment of ERISA
shows that it has brought about fundamental reform. The challenge
before us lies in moving forward to further strengthen and extend the
private pension and welfare plan system. I look forward to working
with you on this endeavor.
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I wish you to know that Secretary Marshall looks forward to work-
ing with you. We are very encouraged by the good work the committee
has done thus far in submitting these very encouraging bills.

This concludes my remarks,Mr. Chairman.
I will be glad to try to respond to any questions you have.
Thank you.
Senator WLLIAMS. Thank you very much, Secretary Brown.
We applaud you for your efforts in bringing a new order under re-

organization to more effective operation of ERISA. The reorganiza-
tion plan comes up here under law that says it will go into effect unless
in 60 days the Congress disagrees.

Secretary BROWN. That is right.
Senator WN Uis. This assumes that the Congress will be in ses-

sion for those 60 days.
Have you looked at the calendar? There is a possibility Congress

will not be in session 60 days from the time of submision. That puts
it in our court, we gather. Each Chamber of Congress would then have
to approve the reorganization plan.

Assuming that the plan clears Congress, what is the posture of the
Department on implementing the reorganization plan ? Are you gear-
ing up and underway to move into reorganization?

Secretary BRowN. Yes, we are, Mr. Chairman. We are ready to go
as soon as the Congress acts.

Senator WILJA S. A great deal of your statement does deal with
that monstrous problem we have faced, you have faced, and we have
heard about, and that is the paperwork problem. And we are fortunate
indeed Senator Bentsen has devoted so much of his time to this, and I
would like to now turn to Senator Bentsen for questions he has of you,
and then we will go to Senator Javits.

Senator BE-NTSEN. Thank you very much, Senator Williams.
Let me congratulate you on what I think is an excellent statement.

I have been concerned about the prudent man rule, and I see the reg-
ulations that you have proposed and I commend you. I think that will
help.

I do not agree that previously investment in small companies was
not deterred. The testimony before my pension subcommittee was that
when they were faced with that question, they just quit investing in
small companies. Now, in a period of time, that does not bring any mas-
sive change in investment portfolio, of course. But I think what you
have proposed, that a prudent man can go into small companies, even
though there is more risk, as long as he keeps a balanced portfolio, is
a good move.

Since the enactment of ERISA, the Treasury and Labor Depart-
ments have been concentrating on the issuance of regulations, exemp-
tions, and the approval of plan amendments. Now that those tasks have
moved forward, you are going to have greater focus on plan audits.

Can you explain what Treasury and Labor have done to try to avoid
inconsistent audits and how your branch offices are working together?

Secretary BROWN. Senator Bentsen, let me ask Assistant Secretary
Burkhardt to respond to that question.

Mr. BURKHARr. Senator, we are in the process now of be'ng very
wary of the duplication in terms of investigation and have worked out
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with Internal Revenue Service a checklist so the items that would be
audited by the Internal Revenue Service on a typical audit. Informa-
tion we would develop through the same kind of audit would be auto-
matically transferred to us so that we would know, for example, in our
area offices or regional offices which plans are being audited and the
information that was gleaned from that report. In this way, we would
not have the kind of duplicative investigation we have had in the past.

Senator BENTsEN. Senator Wendell Ford brought something to my
attention the other day, information that he had received from one
of his constituents, and that involves the confidentiality of pension in-
formation that is given to the Labor Department. There is a publica-
tion entitled "ERISA Benefit Plans Financial Directory of ension
Funds 178-79."

Now, he was expressing some concern that this publication includes
information on the amount of pension benefits that individuals receive
and other data of a personal nature.

Are you familiar with that, and if so, what steps can be taken to try to
protect the confidentiality of the individual participants I

Mr. BuRKHAlrT. Let me make one preliminary comment. My lawyers
can correct me.

The primary purpose of the law was reporting disclosure act so
participants would, in fact, know what their pension benefits were. But
in an effort to do that, we also have information on the financial con-
dition of the plan, the amount of money collected and the amount of
money paid out, so it would not .be inconsistent with our reporting re-
quirements.

Senator BE.-TSE"N. I am not arguing about that at all. I am not really
arguing-I am asking a question-about public knowledge of the in-
dividual participants' pension information.

Do you have knowledge of that? Senator Ford was asking me.
Secretary BROWN. I do not believe that is a Labor Department re-

port. Our reports require financial conditions of the various funds be
published but not detailed by individuals beneficiaries' amounts ex-
cept perhaps in some reference averages.

At least I am not aware of any report from the Labor Department.
MS. GALLAOHER. That is right. There are some organizations which

have been compiling the plan data which is submitted to the Labor
Department and which is a matter of public record, and to the ex-
tent that that plan data involves very small plans, there has been
some concern that people will correctly or incorrectly draw inferences
about the financial situation of the person sponsoring or participating
in those plans.

The collection of the information which has to be publicly filed with
the Labor Department has been the source of some complaints. What
we have said is that the purpose of ERISA is to provide disclosure.
The disclosure is only about information as to which there is no per-
sonal interest of privacy and that therefore there is no inhibition on
the collection or sorting out or making available of that information to
people who may want it.

Senator BzNTSE.N. Let me get back to another question you raised on
actuarial computations and standardized accounting practices.
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Previously pension costs could have been 5 or 10 percent of
pretax expenses for a company. Now you find them typically getting
up to 15 and 20 percent so the flexibility of actuarial alternatives be-
comes really quite important. Coupled with that is the problem that
you run into on actuarial assumptions.

Let us take a case where you get into negotiations on wages.
Let us take the Caterpillr case, for example, that was reported in
Fortune magazine.

They negotiated a pension increase in 1976 with the United Auto
Workers, but their pension expenses dropped from about $106 mil-
lion to $100 million, and the unfunded vested liability declined from
$440 million to $270 million.

Now, the principal reason was, of course, that Caterpillar raised
both the interest and the wage assumptions, and the higher interest
rate assumption predominated and brought about that kind of a
bias.

Now, I know all parties are exercising good faith. At least we hope
so. But when you have competing objectives of management and labor,
they are trying to arrive at a settlement, and one of the things they can
do and still keep the profits up per share for the next year is change
the actuarial assumptions. Management will be long gone probably
by the time reality comes to face to the pensioners, whether these as-
sumptions were right, and I suppose leaders of the labor union would
be long gone, too, at Lhat 'ime.

But the person who finally pays the price is the pensioner.
Now, what do you think we ought to be doing in the way of causing

these companies to disclose the actuarial assumptions?
Secretary BROWN. Let me ask Ian Lanoff to respond to that ques-

tion.
Mr. LANOFF. Senator Bentsen, as you know, and as I testified re-

cently before your subcommittee, the Department of Labor was as con-
cerned about this problem as you have expressed you are this morning.
For that reason we have initiated a high priority project to come up
with a method of plans reporting in an accurate fashion their pension
liabilities. As the Under Secretary mentioned in his testimony, within
a month we will be filing in the Federal Register proposed changes to
the schedule B form which is attached to annual financial report forms
beginning in the 1978 plan year. Included amongst our proposals for
change will be the requirement that plans disclose the form of major
actuarial assumptions that they have used in computing their pension
liability figures.

The proposal also includes the requirement that for purposes of
preparing the figure that we will be requiring that all plans use a
single actuarial cost method, the unit credit cost method, the idea
there being if every plan in the country uses the same actuarial cost
method in computing pension liability figures, you will be able to com-
pare relative pension liability of different plans in a fair and measur-
able way.

So we are aware of the problem. We do feel we have come up with a
solution that we will be proposing soon, and rather than follow some of
the earlier proposals along these lines, we also believe-believe it or
not-that we have come up with a proposal that will be of all the
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alternatives the least costly to plans to prepare. We do think we have
found a solution to this problem, and beginning next year every plan
in the country will be reporting the kind of information you would
like to see them report.

Senator BmrsEN-. You have comparability where you can see how
they compare to the guidelines in effect, but you still allow them
some flexibility and judgment?

Mr. IaNOFF. At this point, that is right. What we will be doing is
requiring them to disclose actuarial assumptions they use. Up to now,
as I understand it, plans have not been required to do it and have not
volunteered to do it.

Senator BENTiEN. That is of real concern to me.
Mr. LANOFF. That is right. I take it, based on what is disclosed, we

will then be able to determine whether the assumptions that had been
used are sound and we will be able to use it for enforcement purposes,
and the public will be able to use it for information purposes in evalu-
ating the reported liabilities of the plans.

Senator BmTSEN. Senator Williams, I have too many other ques-
tions. I defer to my colleague.

Senator WnxiMs. Senator Javits?
Senator JAvrrs. Thank you very much. I will address just two

subjects because I know you will be asked a great deal more by others.
One is your regulation on the prudent man rule.
Do you believe at this stage that the contents of your regulations

ought to be encased-I used that word advisedly-in law, or do you
believe the proposed rules ought to remain regulations so that they
may be'subject to change as experience dictates?

Secretary BROWN. The latter, Mr. Chairman. We think it should
remain a regulation. As you know, we have issued proposed regula-
tions a short time ago.

Senator JAvrrs. As an experiment in regulating, what would you
think of the idea of giving assurance to business that the regulations
you promulgate will remain in effect say for one year? There is a risk
in that, but is not the risk compensated for by the fact that people
will know what to rely on and will know you are not going to change
in midstream?

Secretary BROWN. That is a tough call, Senator Javits. The typical
retreat of a person in an executive agency would be to say as long as we
have a safety clause. But the principle, of course, of the regulation
really ought to be out there; you ought to indicate it; and for all
practical purposes it is there for a good piece of time. We agree with
that principle, but this is an especially complex, difficult area, as you
know, and we would hesitate to get that in concrete.

Senator JAvrrs. Frankly, I would rather you had the period of
certitude and wrote your safety clause. If we did not like it. we could
holler about it. Even that would give some degree of assurance, subject
to what the safety clause says.

It seems to me that this is worth your consideration because the pru-
dent man rule is the one that causes many problems. So I strongly com-
mend that to you.

Think it over and see what you can write aRs an escape clause which
is as precise and limited as possible, but give business the assurance
that this is it for a definite period of time.
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Secretary BROWN. Be glad to do that, Senator.
Senator JAVITS. The other question is about Daniel. Senator Williams

and I took our lives in our hands, as you know, even with our best
friends, and came to what was for us a very difficult position on Daniel
in view of the fact that we are both well known to be pro labor, pro un-
derdog, and so on.

Of course, what has been overlooked in the few bricks which have
been hurled at us is the fact that the workers who have won more and
better pension plans and more and better benefits could be hurt by the
Daniel decision. The possibility that Daniel is going to drain away
what other participants could get because of thousands of potential
special cases, is of course very harmful to the interested workers. For
our. solicitude on that score, we have not gotten much credit, Mr.
Chairman.

But about Daniel, what I would like to ask you is this. Obviously
you have taken the position and the Solicitor General in behalf of the
Administration has taken the position that Daniel should be reversed

But what about the common law fraud aspects of Daniel?
As I understand it, the Daniel complaint is based upon the anti-

fraud provision of the Federal securities laws as well as State, common
law antifraud provisions. I do not think you can answer it now, and I
do not want you to answer it off the top of your head; but I do think
the Department should give some study to what might be done about
the straight issue of fraud and the accessibility of the Federal courts
for the purpose of redressing fraud on a common law basis.

So, assuming that the Supreme Court overrules Daniel what should
be done about the facilitation of straight issues of fraud, particularly
regarding class actions, given the nature of the people who seek 'a
remedy?

I would greatly appreciate your advice and views on that score.
Is that feasible for you?
Secretary BROWN. Yes. We will submit something for the record. It

is a very important issue.
Senator JAvrrs. It would be helpful to me as a lawyer as I try to sift

through the information.
Thank you, Mr. Chairman.
Senator WILLMS. Thank you, Senator Javits.
Back to Daniel, the reorganization that you are about to embark

upon of course, is reorganization of present'ERISA functions of the
Departments of Labor and Treasury, IRS. If Daniel should be upheld,
you have a new partner-the SEC- in this, have you not?

Secretary BROWN. Yes.
Senator WILLIAMS. How would that impact? What would be the

departmental impact if Daniel should be upheld by the Supreme
Court ? Have you thought about this at all?

Secretary BROWN. We have thought about it, Mr. Chairman. It
would really be very chaotic. It would seem to me we would have to go
back to the drawing boards. It would be a very difficult situation. We
would have to make every effort to draw up coordinate kinds of proce-
dures and plans. It would put a cloud over the entire reorganization.

Senator WILLAMS. Coming to a fine bead on the situation presented
in the Daniel case, there was a break in service that denied Daniel the
pension. All pre-ERISA, by the way.
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Secretary BRowN. All pre-ERISA.
Senator WnmuMS. Since ERISA, the rules of a plan on breaks in

service are fully known to participants, am I right?
Secretary BROWN. That is correct.
Senator WLIMs. In other words, the situation of Mr. Daniel, the

situation there presented is now impossible unless there is negligence
in the plan's administration under ERISA today?

Secretary BROWN. I would say that is correct unless there was some-
thing retrospective.

Senator WULLiAMs. Not retrospective.
Secretary BROWN. This is all post-ERISA.
Mr. BURKHAPRD. I think, Senator, the whole question of break in

service is whether or not it is fully explained in the summary plan
description.

Senator WILLIAMS. That is the point.
Mr. BURXHAmiTr. If it is in the summary plan description and the

employee has access, which he has to under the law because it has to
be mailed to him, then he should know what the break in service rules
are with regard to that plan. But that still gets us to the other question
Senator Javits raises which is a very important one, and that is what if,
in fact, the plan is portrayed as something different by an organizer, by
a business agent, by plan administrator and the rest, the fraud ques-
tions. I think they are at the heart of this. We have to be able to answer
that particular dilemma.

I think, though, that in terms of the law, it is very clear, our regula-
tions are very clear about what has to be in summary plan description,
and I do not think that any worker could misunderstand if the plan is
complying with the law, what the break-in-service rule is with regard
to his plan.

Senator WILLIAMS. We still have the situation you have hypothe-
sized, a misstatement by someone in a position of authority with respect
to the pension plan.

Mr. BURKHARDT. That is right.
Secretary BRowN. That is correct. It goes to the whole fraud

question.
Senator WILLIAMS. But as far as the substance of the plan, this law

as it is-and as your regulations have implemented it-insures that
every participant knows what his rights are, what his obligations are
in terms of employment continuity and other plan rules, in order to
be a beneficiary; is that right?

Secretary BROWN. That is correct.
Senator WImuALMs. Just one further question before we return again

to Senator Bentsen.
You are going to simplify the summary annual report?
Secretary BROWN. That is correct.
Senator WILLIAMS. You are in thatprocess
Secretary BROWN. We are in that process right now.
Senator WILLIAMS. Retaining the requirement that each participant

be supplied a summary annual report?
Secretary BROWN. Yes; that is correct.
Senator 'WIrLIAMs. This is one aspect on which we have received a

great deal of expression of concern over cost. Just the paper, the han-
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dling, the printing and mailing of the annual report to every partici-
pant is a great burden. I am just wondering whether you have weighed
fully the benefits of requiring this as an annual mailing to every par-
ticipant in the plan

Secretary BROWN. Mr. Chairman, we have weighted this very care-
fully. We believe that the existing SAR is really altogether too oner-
ous and altogether too burdensome. There is no question but that we
ought to try to boil it down and make it as summary, but as effective
as possible. We think that the disclosure provisions, on an annual
basis, is important, because it contains certain significant kinds of in-
formation. We are going to really attempt to get this down to as small
a piece of paper as possible, and make it as painless on the employer as
possible, by taking the information, significant information, directly
from his regular annual report.

Senator WILLIAMS. We will keep pursing the question of whether
it is really essential to the participant that the document be auto-
matically furnished. There are other ways that information could be,
readily available without the burden of all that mailing.

Secretary BROWN. We are in the same position. We intend to stay
on top of this one, too. We may, after experimenting, go to posting,
as suggested in S. 3017.

Senator WILLIAMS. I notice Senator Matsunaga is here. Senator
Matsunaga is very interested in the preemption questions under
ERISA.

Senator Mastunaga, do you want to proceed now?
Senator MATSUNAOA. I have one question I would like to put to Sec-

retary Brown, if I may.
Senator WLAMS. Fine.
Senator MATSUNAGA. Thank you, Mr. Chairman.
On page 14 of your prepared statement, Mr. Secretary, you state

that you are opposed to S. 1383 because it would remove existing
ERISA protections with respect to the reporting, disclosure, and fidu-
ciary responsibilities of health plans.

Now, as you probably know, in the case of the Hawaii State health
plan, it is the State which operates the plan. So that the reporting dis-
closure and fiduciary responsibilities are fully backed by the govern-
ment itself.

If that be the case, would you then remove your opposition to the
bill as proposed?

Secretary BROWN. Senator, let me respond by saying that the broad
preemption features of ERISA are really a double-edged sword. They
are very pervasive, as you know. They are what you are troubled with
in Hawaii, where here we have an extension of health benefits. It is
very hard for a Labor Department official not to seriously weigh ex-
tension of benefits which we believe in against the whole issue of the
importance of preemption. Preemption is important because it is a
tremendously complex area.

Were we to have 50 different benefit provisions for corporations,
multiemployers to deal with, were we not to consider that these mat-
ters are so important that the Conqress itself, as it did in 1974, when it
established the broad preemption feature, should deal with these issues
as a national question, we are troubled, of course, because in this case
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the benefits are somewhat beyond what are prescribed in this ERISA.
On the other hand, we think that the broad preemption features of

ERISA are very important, and we would abandon those only after
careful and diligent study.

Senator MATSUNAOA. Suppose a State had already enacted a health
plan approach before ERISA, and supposing also that that State plan
met all standards as set forth in ERISA, and in some instances even
provided stricter provisions for safety than ERISA, now in the light
of other programs, which the Federal Government has going on,
which are national in scope, and which do not, in fact, have preemp-
tion provisions, would you not agree that the program, such as that
in effect in Hawaii, ought to be allowed?

Secretary BROWN. Senator, I gaess I would have to stand on my
statement. I know that it may seem incongruous, but as soon as we
move toward narrow preemption provision, we will get into the great
difficulty of trying to define what is and what is not better by way of
a pension plan, or by way of a benefit plan.

Is it better to have certain kinds of fiduciary responsibilities that go
beyond the current fiduciary responsibilities

Senator MATSUNAGA. Are you not overlooking the fact that we al-
ready have many such national programs in effect I What we propose
is not without precedent.

Secretary BROWN. Senator, I am very certain that the Senate and
the House, in considering this broad creation feature in ERISA, must
face that issue squarely. It is probably the broadest preemption
feature-

Senator MATSUNAGA. What I am objecting to is the tendency to
take a broad brush and say this is it, and not take a look at the individ-
ual case. This is what bothers me about the position that you have
taken.

Secretary BROWN. Senator, I have tried to indicate that we feel very
strongly about broad preemption position, and we have taken this posi-
tion throughout the history of ERISA. That does not mean we are not
willing to study and work with the committee with regard to special
and significant and specific problems.

I am trying to indicate our posture. Our posture is one of feeling
that it is terribly important.

Senator MATSUNAOA. Let me get this one more thing off my chest.
The administration which you represent has, for all intents and pur-

poses, a program designed to bring about, maybe not as fast as some of
us would want, as announced by the President, but a final objective of
bringing about health insurance for as many, if not all of the people
of these United States.

Hawaii has taken the initiative, whereby its programs cover 98 per-
cent of the entire population, and half the inpatient utilization of the
national average. We are setting an example for the entire Nation,
and you come here and say, "Hawaii, I think you-are going too far
ahead," and strike us down.

The only reason the case went into court was that the State law
was applied to out-of-State employers. This was the case of Standard
Oil v. Ag8alud.
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I do not know whether you are familiar with the case or not, but
while the court in its decision did say that the act affects interstate
commerce in view of out-of-State compliance provisions, it also stated-
that the ultimate remedy for this issue is in the Congress, and not in
the courts. It was for that reason that Senator Inouye and I, repre-
senting Hawaii, introduced the bill which is now before this joint
subcommittee.

No further questions.
Senator Wximxs. As I mentioned, we will come back to Senator

Bentsen who has other questions.
Senator Inouye is here, and I understood you did want to give your

presentation later.
Senator MATSUNAOA. Senator Inouye is prepared now.
Senator WILLIAMS. Could we continue with Senator Bentsen, and

then come to your statement, Senator InouyeI
Senator BEmrsEN. Let me say, Senator Williams, I would defer to

Senator Inouye. I do want to call attention to the time, and I am not
addressing this remark to you, Senator Inouye, but we still have Treas-
ury and the IRS to be heard from.

Senator WnLAMS. And the SEC.
Senator BzNTSiN. I will defer any questions I have to my colleague,

Senator Inouye.
Senator MATsu oA. Mr. Chairman, we have a panel of witnesses

from Hawaii, and Senator Inouye will introduce them at this point,
so if we can have the panel.

Senator BNTs.EN. I will address my other questions in writing to the
Department of Labor.

Let me also say to the Secretary, I have been very encouraged-by
what I have heard this morning.

Senator JAvrrs. May we know when we will have their departmental
analysis of S. 3017?

Secretary BROWN. It is almost completed.
Senator'WILLuMs. We were told by Labor Day we will have it.
Secretary BROWN. Yes.
Senator WUIIAms. And your detailed comments on the other bills,

too ?
Secretary BROWN. Yes.
Senator JAvrrs. Thank you.
Senator WLLIAMS. If there are any other questions, we will submit

them in writing to you.
Secretary BROWN. Thank you, Mr. Chairman.
[The following material was subsequently supplied for the record.]
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U. S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY

WASHINGTON

SEP 8
Honorable Harrison A. Williams, Jr.
Chairman
Committee on Human Resources
-United States Senate
Washington, D.C. 20515

Dear Mr. Chairman:

This is in response to your request for the views
of the Department of Labor on S. 3017, the "ERISA
Improvements Act of 1978." S. 3017 would make
major changes in the Employment Retirement Income
Security Act of 1974 (ERISA).

The changes proposed by the bill address major
areas including jurisdiction, growth of plans,
employee benefits, securities law coverage, multi-
employer trusts, and reporting and disclosure.

S. 3017 establishes an independent administrative
agency--the Employee Benefits Commission--to oversee
ERISA, consolidating functions now performed by
the Departments of Labor and Treasury and the
Pension Benefit Guaranty Corporation (PBGC).

To stimulate the growth of plans the bill would
provide tax incentives for the establishment of
new plans and would create a new type of pension
plan - a "special master plan." This special mabter
plan is intended to be especially attractive to
small businesses because of the reduced paperwork.

S. 3017 would provide tax incentives to employers
who improved the participation and vesting pro-
visions of their plans. It would also provide
a tax deduction for employee contributions to
pension plans. Additionally, it would improve
survivor benefits by providing for survivors'
rights in the vested benefits of the deceased
spouse.
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The bill also contains provisions related to the
decision by the U. S. Court of Appeals for the
Seventh Circuit in Daniel v. International
Brotherhood of Teamsters.

Another provision would give the new Commission
responsibility for defining and enforcing solvency
and reserve standards for commercially marketed
multiemployer trusts that provide "insurance-like"
protections but sometimes are not subject to regu-
lation by State insurance commissions because
of ERISA.

Finally, S. 3017 would eliminate the summary
annual report, would change the effective period
of summary plan descriptions from five years to
ten years, and would propose changes in the
reporting forms and requirements.

The President has proposed a reorganization plan
to realign responsibilities between the IRS and
the Department so as to avoid duplication and
confusion to the public. We believe this realign-
ment will provide an immediate solution for the
short term to many of the difficulties addressed
by S. 3017. The reorganization plan contains
a provision committing the administration to
submit to the Congress an assessment-of the plan's
effectiveness and to recommend appropriate legis-
lation and reorganization proposals for the long
term administrative structure of ERISA not later
than April 30, 1980.

Rather than enact major amendments to ERISA at
this time, we feel it would be more appropriate
to proceed under the Reorganization Plan until
early 1980 and to analyze the effect of the
President's reorganization proposal and the admini-
strative actions being undertaken by the Department.
In early 1980, all proposals for a long term
structure for ERISA administration will be con-
sidered including the single agency approach of
S. 3017. We believe that many of the objectives
of S. 3017 will be met by the reorganization-and
by administrative actions. Moreover, at this
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later date, the President's Commission on Retire-
ment Policy will be in the process of formulating
its recommendations and can advise the Admini-
strator and the Congress on proposed changes in
overall national retirement policy.

We do, however, have opinions on many of the
issues in S. 3017. We are enclosing a detailed
analysis of the provisions and our views on them.

The Office of Management and Budget advises that
there is no objection to the submission of this
report from the standpoint of the Administration's
program.

Sincerely,

Secretary of Labor

Enclosure

-3-
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Analyses of Proposals

Title I -- Sections 121, 122, 125, 126

proposal: The bill would establish an independent
agency, the Employee Benefits Commission, which
would assume and consolidate ERISA functions now
performed by DOL, PBGC and the IRS. These func-
tions would include the authority to certify to
the Secretary of Treasury the tax qualification
of a plan and the entitlement to additional tax
credits as proposed in this bill. The Commission
would be headed by a chairman appointed by the
Secretary of Labor.

Analysis: The new agency is intended primarily
to resolve the dual-jurisdiction aspects of ERISA.
The single agency concept must be viewed in the
context of measures already taken to resolve dual-
jurisdiction problems. A realignment of DOL and
IRS jurisdiction has been proposed under the
reorganization authority of the President. This
realignment is intended to correct current juris-
diction problems, for example, joint processing
of requests for exemption from prohibited trans-
actions. A series of other dual-jurisdiction
problems have already been resolved which include
issuing of major regulations, the filing of cer-
tain annual reports with only one agency, and
coordinating enforcement efforts.

Assessment: The Department opposes this proposal
at this time. A single agency for the administration
of ERISA would have certain advantanges and disad-
vantages when compared to the present dual jurisdiction
system, but it is the view of the Department that
the reorganization proposal presents an immediate
solution to dual jurisdiction for the short term.
A decision on a single agency approach should
await a reasonable period of experience under
the Reorganization Plan, after which an evalua-
tion of that experience will determine the appropriate
long term administrative structure of ERISA.
As provided in the Plan, the Administration will
submit to the Congress an assessment of the Plan
and our recommendations on appropriate legislation
and reorganization proposals not later than April
30, 1980.
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Title II -- Section 201(b)(2)

Proposal: The bill would clarify the definition
of "party-in-interest."

Analysis: This section amends and clarifies the
existing definition of "party-in-interest" by
removing certain categories of persons that are
believed to be unlikely to influence the admini-
stration of the plan and by adding certain other
categories that were omitted by error originally.

An item by item comparison of the current and
proposed definition follows:

3(14) -- party-in-interest means --

A. Current: Any fiduciary (including but
not limited to, any administrator, officer,
trustee or custodian), counsel, or employee
of such, benefit plan.

Proposed: Any fiduciary, counsel or
employee of such plan.

Assessment: The current parenthetical
statement tends to confuse. The new
language is clearer.

B. Current: A person providing services
to such plan.

Proposed: A person providing professional
- services -to such plan, or a person providing

nonprofessional services on a continuous
.basis to such plan.

Assessment: This removes a category of
persons that is unlikely to exert any
influence over the administration of a
plan. -

C. Current: An employer any of whose employees
are covered by such plan.

Proposed: An employer any of whose employees
are covered by such plan, if the employees
of such employer constitute five percent
or more of all employees covered by the
plan.

-2--
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Comment: The proposed change is apparently
based on the proposition that an employer
of fewer than 5 percent of a plan's parti-
cipants will not be in a position to
exercise improper influence over the plan,
and on the further proposition that the
prohibitions of, for example, section
406, should only extend to members of
classes likely to be able to exercise
such influence. Both propositions warrant
careful scrutiny.

D. Current: An employee organization any
of whose members are covered by such plan.

Proposed: An employee organization any
of whose members are covered by such plan,
if the members of such employee organiza-
tion constitute five percent or more of
all employees covered by the plan.

Assessment: See Comtnent C.

H. Current: An employee, officer, director
(or an individual having powers or re-
sponsibilities similar to those of of-
ficers or directors) or a ten percent
or more shareholder directly or indirec-
tly, of a person described in subparagraph
(B), (C), (D), (E), or (G) or of the
employee benefit plan; and

Proposed: An officer, director, (or an
individual having powers or responsibili-
ties similar to those of officers or di-
rectors), ten percent or more shareholder,
or a highly compensated employee (earning
ten percent or more of the yearly wages
of an employer) or a person described
in subparagraph (d)*, (D), (E), or (G).

*This appears to be a typographical error in the
draft bill; should be (C).

-3-
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Assessment: The proposal eliminates from
the definition of a party-in-interest
all employees except the highly compen-
sated employee-who is likely to be able
to exert infuence over the administration
of a plan. We support this element of the
proposal. The added language also elimi-
nates a cross-reference to subparagraph "B."
This is opposed. The deletion eliminates
as parties-in-interest, the officers,
etc., of organizations which may be
performing fiduciary services to the
plan.

I. Current: A ten percent or more (directly
or indirectly in capital or profits) partner
or joint venturer of a person described
in subparagraph (B), (C), (D), (E), or
(G).

Proposed: A ten percent or more (in
capital or profits) partner, or joint
venturer with, a person described in
subparagraphs (C), (D), (E), or (G).

Assessment: We approve the purpose of the
change from "partner or joint venturer of" to
"partner or joint venturer with". We under-
stand that the purpose of this change is to
codify the interpretation of sectiohi 3(14) (I)
previously taken by the Department. We
believe that a more accurate rendition
of the position would be "partner or
joint venturer in". We disapprove of
the deletion of subparagraph "B" for
the same.reasons set forth in our comment
on 3(14)(H).

J. Current: The term "relative" means a
a spouse, ancestor, lineal descendant,
or spouse of a lineal descendant.

-Proposed: The term "relative" means
a brother, sister, spouse, ancestor,
lineal descendant, or spouse of a lineal
descendant.

Assessment: This corrects an omission in
the original Act.

-4-
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Title II -- Section 201(b) (5) (A)

Proposal: The bill would revise the definition
of "multiemployer plan" to include a plan that
is collectively bargained and has ten or more
contributing employers and would allow a collec-
tively bargained plan having more than one
employer but fewer than ten contributory employers
to be a "multiemployer plan" if the Commission
finds it would be consistent with the purposes of
ERISA.

Subparagraph (A) (ii) of the current definition
set forth in section 3(37) would be redesignated
as subparagraph (A) (i), and subparagraph (A) (iii)
of the current definition would be deleted. Sub-
paragraph (A) (iii) requires that each of the
contributory employers must contribute less than
50 percent of the aggregate contribution for the
plan to qualify as a multiemployer plan.

S. 3017 would aldp delete subparagraph (B)(i)
in the current definition and redesignates (B)(ii)
as (B). The deleted subparagraph deals with
further restrictions on the definition of multi-
employer plans in industries dominated by a single
employer.

-5-
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Analysis: This proposal reflects certain problems
inherent in the existing definition of "multi-
employer plans." That definition excludes as
a multiemployer plan those plans where one em-
ployer makes 50 percent or more of the aggregate
contributions for a year, even though the plan
may have all other characteristics of a "multi-
employer plan." In addition, it causes plans
to move in and out of multiemployer plan status
in sucessive years as a result of fluctuations
in the amount of the principal employer's con-
tribution.

Assessment: The definition of multiemployer plan
is of fundamental importance. It determines
whether a plan may take advantage of special rules
for multiemployer plans contained in titles I,
II and IV of ERISA. The entire set of special
provisions for multiemployer plans is currently
being examined as part of PBGC's study on restruc-
turing termination insurance for these plans.
We believe it would be inappropriate at this time
to amend the definition, and hence the scope of
this most important concept, without first evalu-
ating the recommendations proffered by PBGC.

The Department wishes to defer on this proposal
pending the Administration's consideration of
PBGC's full set of recommendations on termination
insurance for multiemployer plans.

-6-



158

Title II -- Sections 201 and 266

Proposal: The bill would include in section 3
of ERISA a definition of the term "employee bene-
ficiary association" in order to clarify the in-
tention that such an association is one in which
employees participate as members and in which
eligibility for membership is based on a commonality
of interest with respect to the members' employment
relationship. In addition, a new section would
be incorporated into ERISA providing that every
uninsured welfare plan subject to the Act shall
comply with solvency and reserve standards pre-
scribed by the Secretary.

Analysis: The definition of "employee organiza-
tion" in section 3(4) of ERISA includes the unde-
fined term "employee beneficiary association."
Many socalled "multiple employer trusts" (METS)
have claimed to be employee welfare benefit plans
established or maintained by employee organiza-
tions within the meaning of section 3(4) on the
premise that they are employee beneficiary as-
sociations. The primary objective sought by
most of these 14ETS seems to have been to avoid
insurance regulation by the States. (ERISA pre-
empts State regulation of employee benefit plans.)

The inclusion of a definition of employee bene-
ficiary association would limit the likelihood
that a MET could qualify as an employee welfare
benefit plan and thus not be subject to State
insurance requirements by virtue of Federal pre-
emption. Under the above amendments, the Depart-
ment would also be responsible for defining mini-
mum solvency and reserve standards for those un-
insured welfare plans subject to ERISA in an
-attempt to provide viable safeguards for parti-
cipants of such plans.

Assessment: The Department supports the objective
of this proposal but feels that the proposed
language needs to be broadened to resolve the
METS issue. The Department would be happy to
work with the Committees to develop appropriate
language.

-7-
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Title II -- Sections 201, 271, 274

Proposal: The bill would provide that an employee's
interest in an employee benefit plan would not
be deemed to be a security under State law or
under Federal law unless the plan is a voluntary
eligible individual account plan; it would further
provide that an interest in a bank trust or
separate account of an insurer issued to an em-
ployee benefit plan would not be deemed to be
an investment company under Federal or State law.

Analysis: This proposal is intended to remove
from the possibility of regulation under another
Federal scheme the many employee benefit plans
which do not have significant investment charac-
teristics. In enacting ERISA, Congress designed
uniform Federal standards for employee benefit
plans. Applying the securities laws to plans
is unnecessary and undesirable and threatens
an intolerable retroactive financial burden.

This proposal would revise section 514 of ERISA
by providing that:

(a) ERISA supersedes Federal and State
securities laws to the extent that the
laws might be applied to the interest
of an employee in an employee benefit
plan;

(b) The interest or participation of an
employee benefit plan subject to ERISA
in a single or collective trust main-
tained by an insurance company is not
to be considered a security within the
meaning of Federal or State securities
laws; and

(c) Single or collective trusts and separate
accounts-are not to be considered
investment companies for purposes of
Federal and State laws.

-8-
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subparagraph (a) focuses on the problem created
by the Daniel v. Teamsters' case where the district
court ruled that a participant's interest in a
compulsory, noncontributory multiemployer defined
benefit pension plan was an investment security
and subject to appropriate securities laws. The
Seventh Circuit U.S. Court of Appeals affirmed
the lower court decision. In the case before
the appellate court, the Department filed an
amicus brief urging the Seventh Circuit to reverse
the district court.

Subparagraphs (b) and (c) deal with banks and
insurance companies investing the assets of bene-
fit plans through single or collective trusts
or through separate accounts. It is possible
that this proposal might encourage insurance
companies and banks to render greater services
to plans at a lower cost. However, we are not
aware of any study which shows that the appli-
cation of the securities laws has discouraged
services to plans or that this proposal remedies
any detrimental effect of the securities laws.
On the other hand, the proposal would deprive
many plans of existing and longstanding pro-
tections of securities laws traditionally
applied to anyone (including small plans) in
the comingled fund.

Assessment: We are in favor of legislatively

reversing the Daniel decision.

-9-
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Title II -- Sections 221 and 223

proposal: The bill would eliminate the require-
ment that an administrator must furnish a Summary
Annual Report (SAR) to each participant and each
beneficiary receiving benefits under the plan,
and permit annual statements to satisfy the re-
quirement concerning data on accrued and vested
benefits that must be furnished to employees.

Analysis: Section 104(b) (3) of ERISA requires
that statements and schedules described in sections
103(b)(3) (A) and (B), plus other material, be
furnished to plan participants and beneficiaries
annually. This includes assets and liabilities,
as well as receipts and disbursements. Section
105 requires that data on total accrued benefits
and vested benefits be furnished to participants
and beneficiaries-upon request but not more than
once annually.

Eliminating the reporting requirement as proposed
would reduce the quality of plan benefit infor-
mation currently provided to participants. The
Department has proposed a new SAR regulation which
provides a reporting format that calls for less
but more meaningful information. The new SAR
provides participants with the most important
financial data about their plan, but does not
require compiling new information since such
information can be taken directly from the Annual
Report. It also imposes less burdensome require-
ments on plan administrators in terms of the
amount of material which must be compiled, dupli-
cated and delivered.

The Department will also propose shortly a regula-
tion concerning employee benefit statements which
will require that important and useful information
be furnished to participants and beneficiaries
while imposing a relatively small burden on
administrators.

Assessment: The Department opposes this proposal
because it is unnecessary in view of the Department's
new SAR regulation. To avoid mailing costs, the
Department is willing to consider alternative
methods for making information available, such
as posting, under appropriate circumstances.

-10-
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Title II -- Section 222

Proposal: The bill would permit the Secretary
to exempt or modify by regulation the reporting
and disclosure requirements for pension plans.
This proposal provides the Secretary with
basically the same exemption and modification
authority for pension plans that presently exists
for welfare plans.

Analysis: Section 110 of ERISA currently allows
the Secretary to prescribe alternative reporting
methods for pension plans if it can be shown that,
among other things, the existing reporting require-
ments will substantially increase plan costs or
impose unreasonable administrative burdens with
respect to plan operations. Our experience to
date has shown current section 110 is suffi-
cient for eliminating unnecessary requirements
as evidenced by the alternative reporting methods
already established.

Assessment: The Department opposes this proposal.

-11-



163

Title II -- Section 224

Proposal: The bill would require that the Commission,
not later than 18 months after the date
of enactment, combine the plan description (EBS-
1) and the determination letter application forms
(Form 5300 series).

Analysis: The ERISA reorganization proposal stated
that the requirement to file an EBS-i by new plans
will be abolished. This should have no effect
on information available to the Federal Government
and plan participants, as tax-qualified plans will
continue to file the 5300 series with the IRS,
and plan participants will continue to receive
the SPD which contains the same information as
the EBS-I. The Department will continue to receive
copies of the SPD from which plan characteristic
information may be extracted.

Assessment: Because the Department has announced
its intention to propose a regulation which
would abolish the requirement for new plans to
file an EBS-l, this proposal appears unnecessary.
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Title -- Section 225

Proposal: The bill would require that the Com-
mission develop reporting forms and requirements
which, to the maximum extent possible, take into
account the different types and sizes of plans
and report back to Congress on its progress in
this regard within 18 months and again within
24 months after the enactment of this section of
the ERISA Improvements Act. -

Analysis: The intent of the proposal is to make
reporting forms and procedures more acceptable
to plan administrators and more responsive to
the diverse needs of plans based on their type
and size. The Department has been attempting
to achieve this objective through administrative
action. The Forms 5500-C and 5500-K, and the
new SAR regulations reflect the Department's
efforts to consider the different characteristics
of plans in developing forms.

Assessment: The Department supports the intent
of this proposal; however, its objective can
be accomplished by administrative action.

-13-
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Title II -- Section 226

Proposal: The bill would modify the provision
of ERISA that permits but does not require ac-
tuaries and accountants to rely upon the analyses
of the other. It would make such reliance
compulsory.

Analysis: The intent of this proposal is to
minimize the duplicative efforts of accountants
and actuaries in preparing statements regarding
plan operations and liabilities as required in
the reporting provisions of Section 103 of ERISA.
This proposal reflects the larger problem of
accurately describing the liabilities of a pen-
sion plan and relating these liabilities to the
financial structure of the sponsoring corporation.

The work of DOL and IRS has been hampered
by the current lack of uniformity of actuarial
assumptions and methods used in calculating pen-
sion plan liabilities. However, requiring ac-
tuaries to use data prepared by accountants will
not aid in establishing uniformity. At this time,
the Department believes priority should be given
to defining a uniform method of calculating and
describing pension plan liabilities before any
compulsory acceptance of data is mandated.

The Department has been working with the Financial
Standards Accounting Board and the American Aca-
demy of Actuaries to obtain a single realistic
way of describing the liabilities of pension plans
based on the expected experience of that plan
and the current dollar value of the future lia-
bilities discounted to the present. The Depart-
ment has developed a set of proposals involving
revisions to Schedule B of the Annual Report which
will furnish a clear statement of the plan's
liabilities. Further, there may well be valid
professional objections on the part of actuaries
and accountants to accepting without question
each other's work.

-14-
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Eliminating the sources of conflict between ac-
tuaries and accountants by legislation may be
counterproductive. The two skills are quite
different and the conflict may really be more of
a limited overlap of responsibilities rather than
a costly or duplicative overlap of functions.
Accountants traditionally verify the existence of
resources used throughout an organization. The
assumptions an actuary makes about a workforce
are similar in nature to the assumptions made
about any other inventory of resources. Good
business practice demands independent verification.
Misleading data about workforce characteristics
given to an actuary could cause faulty assumptions
that may lead to long-term financial problems.-

Conversely, advance information to actuaries about
potential mergers or spinoffs, changes in product
lines and the consequent changes in workforce
characeristics would allow actuaries to give im-
mediate data to management about the long-term
consequences of these actions. Providing a strict
delineation of responsibilities between account-
ants and actuaries might hinder necessary cooper-
ation and review between these parties.

Assessement: The Department opposes this proposal.
The administrative action taken to provide for
better and standarized reporting of pension fund
liabilities will resolve the major concern addressed
by this amendment. The--ong-term cooperation
of the professional associations concerned should
resolve other differences.
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Title -- Section 227

Proposal: The bill would provide that an admin-
istrator must furnish to each participant, not
less frequently than every tenth year, a summary
plan description which shall be updated by the
integration into the document of all plan amend-
ments, if any.

Analysis: Section 104(b) (1) of ERISA currently
provides that an administrator furnish an updated
Summary Plan Description (SPD) to each participant
every five years if there have been plan amendments
in the interim and a summary plan description
every ten years regardless of whether there have
been amendments. The proposed amendment is an
attempt to further reduce the administrative costs
by decreasing the frequency of preparing SPDs.
The number of amendments to a plan during a ten
year period, however, may make it virtually
impossible for participants to keep abreast of
their plan's provisions. The SPDI-represents the
most vital communication mechanism to participants.

Assessment: The Department opposes this amendment.
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Title II -- Section 228

Proposal: The bill would provide that the accountant
shall not express an opinion regarding statements
of assets and liabilities of common or collective
trusts maintained by a bank or similar institution
or of a separate account maintained by an insurance
carrier or of a separate trust maintained by
a bank as trustee If the institution will certify
the statement as accurate.

Analysis: The proposal amends section 103 to
further define an accountant's responsibilities
as they apply to the expression of opinions under
the circumstances cited in the proposal. This
is already provided in the Annual Reporting
Regulations. Such an amendment would make man-
datory what is presently permissive under the
statute.

Assessment: The Department supports this amendment

provided that certification is made by the institution.

-17-
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Title II -- Section 229

Proposal: Effective dates

(a) Plan years beginning on or after
enactment: reporting exemptions,
elimination of summary annual report,
opinions of actuaries and accountants,
summary plan description update, and
scope of accountant's opinion.

- (b) Provisions effective one year after
enactment: consolidation of forms and
improvement of reporting requirements.

(c) Provisions effective 18 months after
enactment: disclosure of accrued
benefits.

Analysis: This proposal which cites the dates
on which the various provisions of title II of
the ERISA Improvements Act are to become effec-
tive, does not seem to pose any problems.

-18-
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Title II -- Sections 231 and 265

Proposal: Tu encourage portability and recipro-
city, the proposal would amend BRISA to remove
any real or perceived limitations on the transfer
of contributions from the "away plan" to the "home
plan" when a participant in a collectively-bargained
pension or welfare plan is working "away" from
his "home" area where he is covered by his "home
plan." The employer contributing to the "away"
plan is not treated as an employer maintaining
the "home" plan. Among other things, the proposal
would add to the statutory exemptions from prohibited
transactions an exemption covering this type of
transfer of contributions.

Analysis: Generally, there are no prohibited
transaction limitations on transfers of assets
between plans if there is no party-in-interest
relationship. Thus, some plans have no ERISA
limitations on reciprocity. The Department is
currently examining a request for a class exemp-
tion in situations where the prohibited trans-
action provisions may be applicable to situations
such as those to be covered by the proposed legis-
lation. With respect to fiduciary responsibility
limitations on reciprocity, no limitations are
perceived if plans are properly drafted and
implemented. There is, however, the need to
add provisions to protect both plans in the
event of termination . . . and the termination
insurance program.

Assessment: The Department recognizes the usefulness
of facilitating appropriate reciprocal agreements,
but we believe the desired result can be achieved
administratively.
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Title II -- Section 232

Proposal: The bill would provide that the compu-
tation period for determining years of service
may be deferred until the first day of a plan
year in the case of a plan where rights and bene-
fits are determined on the basis of all of an
employee's service without regard to the date
on which the employee commenced participation
in the plan.

Analysis: The proposal would permit plans to
use an administratively simpler method of mea-
suring completion of a year of service for pur-
poses of eligibility to participate, since the
same computation period, i.e., the plan year,
could be used for all employees for all purposes.
However, the proposal would be less favorable
to certain employees than current section 202(a)
(3)(A).

Assessment: The Department supports the purpose
of this proposal but believes that its effects
on the entire class of participants should be
subject to further study.
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Title II -- Section 233

Proposal: The bill would amend section 204(b)(3)
of ERISA to provide that in the case of maritime
industry plans, 125 days of service will be treated
as 1,000 hours for purposes of applying the 1,000
hour of service threshold requirement for partial
benefit accrual.

Analysis: Section 204(b)(3) (E) of ERISA might
be interpreted to require maritime industry plans
to credit employees with a full year of participa-
tion for purposes of benefit accrual for only
125 days of service. The proposal would eliminate
the ambiguity in section 204(b) (3) (E) by making
it clear that 125 days of service is equivalent
to the 1000 hour of service threshold for partial
benefit accrual in section 204(b) (3) (C) and need
not represent full benefit accrual. The proposal
conforms to the interpretation adopted by the
Department in its minimum standards regulations.

Assessment: The Department supports this proposal.
However, the statutory reference in the proposal
should be section 204(b) (3) (E), not section 204(b)
(3)(F). In addition, the term "days of service,"
not "days of employment," should be used.
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Title II -- Section 234

Proposal: The bill would allow a multiemployer
plan to provide that the accrued benefit to which
a participant is entitled upon the individual's
separation from service is (A) the sum of different
rates of benefit accrual for different periods
of participation as defined by one or more fixed
calendar dates or by employment in different bar-
gaining units and (B) determined for purposes
of section 204(b) (1) (A) and (b) (1) (C) by project-
ing the normal retirement benefit to which a par-
ticipant would be entitled if the individual con-
tinued to accrue benefits at the average of the
rates applicable to that person's period of actual
participation.

Analysis: This proposal would permit multiemployer
plans to provide for different accrual rates for
different periods of time (e.g., to provide a
different accrual rate in each successive collec-
tive bargaining agreement for the period during
which the agreement is in effect) and to provide
for different-accrual rates for different bargain-
ing units. The effect of this-proposal would
be to permit different accrual rates to be de-
termined by each collective bargaining agreement
relating to the plan. There appears to be no
provision in the existing law that would prohibit
these practices if they do not cause backloading.
The amended language, however, could possibly
permit circumvention of the backloading limitations.

Assessment: The Department opposes this proposal.
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Title II -- Section 235

Proposal: The bill would place additional
restrictions and, in certain circumstances, impose
financial penalties on retired participants of
multiemployer plans who return to work while
receiving retirement benefits.

Analysis: This proposal further restricts the
options available to a retired participant in
a multiemployer plan who chooses to work while
receiving retirement benfits. Section 203(a)
(3) (B) states that it is not a violation of the
nonforfeiture provisions of ERISA if benefits
are suspended for the retired participant who
returns to work "in the same industry, in the
same trade or craft and the same geographic area"
covered by the plan paying benefits to the
retiree.

The proposal would change this provision to "in
the same industry, trade or craft and the same
geographical area." Thus the original restr-iction
would allow an electrician in the home construc-
tion industry in N.E. Ohio to take a job while
retired as an electrician in the same geographic
area but in an industry other than the home con-
struction industry. This proposal would prevent
this same worker from receiving pension benefits
while employed as an electrician in that geo-
graphic area regardless of the industry in which
he is employed. It is the view of the department
that the current ERISA provisions are sufficient
to protect pans and at the same time aaequateiy
address the right of retirees co receive earned
bbne-ft9. current ERISA provisions are also
consistent with the recent ADEA amendment which
protects the right to work of older Americans.

In addition to our objections regarding the
objective of the proposed amendment, the manner
in which it is drafted presents technical problems.
As structured, the proposal assigns Che burden
of proof to retirees to demonstrate that their
employment does not violate the conditions of
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the plan. We question whether this is equitable,
especially in view of the fact that retirement
benefits would be suspended while the matter is
being adjudicated.

The proposal also prescribes the imposition of
penalties on "working retirees" who do not report
their employment to the plan. We believe such
penalty provisions are inappropriate.

Assessment: The Department opposes this proposal.
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Title II -- Section 236

Proposal: The-Bill would provide that any plan
amendments adopted prior to January 1, 1980, which
comply with final regulations, shall not violate
ERISA's Title I because such an amendment alters
an amendment adopted after ERISA was signed into
law and prior to the issuance of such final
regulations.

Analysis: Assuming that this proposal addresses
past services and benefits, plan sponsors can
already revise plan amendments that will adjust
future accruals. DOL and IRS have permitted some
cutbacks in vesting and accrual amendments adopted
to conform with the ERISA guidelines so that plans
can later adopt the provisions of final regulations.
Amendments, however, to allow still further cutbacks,
could substantially erode the protective provisions
of sections 204(g) and 203(c) (1) of ERISA. For
example, it would be particularly unfair to employees
who acted in reliance on prior plan amendments
to permit the retroactive reduction of benefits
accrual based on plan amendments adopted prior
to the issuance of final regulations. Retroactive
plan amendments generally threaten employee security
and participants' justifiable reliance on plan
provisions.

Assessment: The Department opposes this proposal
to the extent it permits retroactive benefit reduc-
tions or other retroacive modifications beyond
that which is currently permitted.
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Title II Section 237(1)

Proposal: The bill would provide that a welfare
plan may not decrease disability benefits as a
result of increased social security benefits.

Analysis: The proposed amendment is intended
to remedy what was probably an oversight in the
drafting of ERISA. There is no reduction in
pension benefits to a retiree if social security
benefits are increased (section 206(b)(1)). The
proposed amendment would provide parallel pro-
tection for participants in welfare plans.

Assessment: The Department is generally inclined to
support the objective of this proposal but will be
conducting an analysis of the cost and benefit
implications.
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Title II Section 237(3)

Proposal: The bill would provide that a pension
plan may not reduce benefits because of a workers'
compensation award.

Assessment: The Department is currently studying
this proposal and expects to report its analysis
to the Committee shortly.
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Title II -- Section 238

Proposal: The bill would require a plan that
does not provide annuity benefits to provide a
lump sum death benefit to the spouse of a parti-
cipant who is at least 50 percent vested in his
or her benefits and who dies before receiving
the portion of benefits vested; and require a
plan that does provide annuity benefits to provide
a survivor annuity to the spouse of a partici-
pant who is at least 50 percent vested and who
dies before the payment of benefits commences.

Assessment: The Department is currently studying
this proposal and expects to report its analysis
to the Committee shortly.
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Title II -- Section 239

Proposal: The bill would authorize the Secretary
of Labor to prescribe elapsed time systems of
measuring service, including safeguards to ensure
that employees whose service is measured in terms
of elapsed time are, in the aggregate, not dis-
advantaged by comparison with other employees.

Analysis: The Department has issued proposed
and interim regulations permitting the use of
an elapsed time system of measuring service.
The proposal would explicity recognize that an
elapsed time system of measuring service is per-
mitted.

Assessment: The Department supports this proposal.
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Title II -- Section 251

Proposal: The bill would provide that the funding
method may take account, and for plan years be-
ginning after December 31, 1980, shall take ac-
count, of all plan provisions, including provi-
sions which have not yet affected participants
as to entitlement to, or accrual of, benefits.

Analysis: This proposal is apparently designed
to make compliance with the minimum funding
standards of ERISA easier for a plan that is
experiencing funding problems by enabling the
plan to take into account amendments providing
for future reductions in benefit accruals immedi-
ately upon adoption of the plan amendments. The
proposal would appear to reduce the number of
instances in which retroactive reductions in
accrued benefits are necessary to ease funding
problems. Funding requirements would not be
affected by the proposed amendment if they are
applied to both increases and decreases in bene-
fit levels and are limited only to collectively
bargained plans. However, the IRS should retain
the authority to disallow the of this method
where the total effect of amendments to the plan
is to evade the requirements of the Internal
Revenue Code or ERISA. Otherwise, plans could
manipulate the funding standard account and the
deduction rules by successive amendments and the
rejection of previous amendments.

Assessment: The Department will support this
proposal only if: (a) it applies to both benefit
increases and decreases, (b) it is limited to
collectively bargained plans, and (c) the IRS
can disallow use of this method.
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Title II -- Section 261

Proposal: The bill would amend section 401(b)
of ERISA by striking out paragraph (2) and inser-
ting in lieu thereof the following:

"(2) In the case of a plan the benefits
of which are insured, the assets of the plan shall
include the policy under which the benefits are
insured but shall not, solely by reason of the
issuance of such policy, include the assets of
the insurer issuing the policy except to the
extent that such assets are maintained by the
insurer in one or more separate accounts and do
not constitute surplus in any such account. For
purposes of this paragraph, the term "insurer"
means an insurance organization, qualified to
conduct business in a State."

Analysis: The proposed amendment is apparently
designed to make clear that the Department's in-
terpretation of section 401(b)(2), as stated in
ERISA I.E. 75-2, 29 CFR §2509.75-2, is appropriate.

Assessment: To the extent that the amendment
is consistent with I.B. 75-2, the Department
supports its adoption.
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Title II -- Sections 262, 271(2) and 271(3)

Proposal: The bill would provide that every
employer, who is obligated under the terms of
a collectively bargained plan (or under the terms
of a collective bargaining agreement related to
such a plan) to make periodic contributions to
such a plan, shall, not inconsistent with appli-
cable law, make such contributions in accordance
with the terms and conditions of such plan or
agreement.

Analysis: The proposal addresses a recurring
problem of multiemployer plans in which employers
simply do not contribute to the collectively bar-
gained plan. The proposed amendment would require
an employer to make contributions to a collectively
bargained plan (or under the terms of a collectively
bargaining agreement related to such plan) and
would render a failure to make such contributions
a violation of ERISA. The proposed amendment
will discourage employer abuses and promote sounder
funding. The provisions do not permit the Secretary
to collect contributions.

The adoption of this proposal should not preclude
the exercise by the plan administrator of normal
collection procedures, nor in the case of a disputed
obligation, to seek recourse through arbitration.
Moreover, there should be no inference that the
current civil enforcement provisions of section
502 of ERISA would not apply to the minimum funding
provisions of section 412 of the Internal Revenue
Code.

Assessment: The Department supports the proposal
but opposes a related provision of the bill pro-
viding mandatory attorney's fees for a plan fiduci-
ary who successfully institutes an action to collect
required contributions. Section 502(g) of ERISA
more appropriately provides for a discretionary
award of attorney fees.
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Title II -- Section 263

Proposal: This bill would permit a plan maintained
by more than one employer to return an employer
contribution within one year after the plan admin-
istrator knows that the contribution was made
by a mistake of fact.

Analysis: It is possible that an employer may
mistakenly believe that all or part of his work-
force is covered under a plan. An employer who
mistakenly believes his employees are covered
and makes contributions to the plan as a result
thereof might, under present provisions, forfeit
the contributions because section 403(c)(2) (A)
of ERISA provides that a contribution which is
made by a mistake of fact may only be returned
to the employer within one year after payment.

The amendment provides fairness to employers who
are likely to make mistaken contributions. It
could also increase an employer's willingness
to make contributions even though coverage is
questionable. We feel, however, the amendment
should be limited to collectively bargained plans.

Assessment: The Department supports this proposal
provided: (a) it is limited to collectively
bargained plans, and (b) reimbursement by plan
fiduciaries is consistent with the standards
of section 404 of ERISA.
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Title II -- Section 264

Proposal: The bill would provide that in the
case of a fiduciary who is not an individual,
the term "knowledge" in section 405(a) (3) shall
mean knowledge actually communicated (or knowledge
which, in the normal course of business, should
have been communicated) to the fiduciary's officer
or employee who is authorized to carry out the
fiduciary's responsibilities (or who does in fact
carry out such responsibilities) regarding the
matter to which the knowledge related.

Analysis: Section 405(a) (3) of ERISA provides
that a fiduciary of a plan is liable for the breach
of fiduciary responsibility by another fiduciary
of the plan if he or she has knowledge of a
breach by such other fiduciary unless reasonable
efforts are made under the circumstances to remedy
the breach.
Assessment: The Department supports this proposal
in principle.
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Title II -- Section 272

Proposal: The bill would provide that one of
the members representing employers on the ERISA
Advisory Council shall be a representative of
employers maintaining small plans.

Analysis: The intent of this amendment is to
insure that employers maintaining small plans
are represented on the Advisory Council on
Employee Welfare and Pension Benefit Plans.

Assessment: The Department supports this proposal.
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Title II -- Section 273

Proposal: Direct the Secretary to conduct a study
of the feasibility of requiring pension plans
to provide cost of living adjustments to benefits
payable under such plans.

Analysis: The proposal would assist in determining
the impact on plans of providing cost of living
adjustments and whether such a provision would
adversely affect pension plans.

Assessment: The Department has no objection to

this proposal.
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Title III -- Section 307

Proposal: The bill would prohibit the retroactive
disqualification of a plan subject to ERISA unless
it is determined that failure to meet the qualifi-
cation standards in the preceding year was a result
of intentional failure or willful neglect on the
part of the person maintaining the plan.

Analysis: This proposal recognizes that retro-
active disqualification is often punitive to
participants rather than to the sponsor who is
responsible for the violation. However, limiting
application of this sanction to instances of
intentional failure or willful neglect raises
problems regarding compliance. It may be diffi-
cult to prove that these circumstances prevailed,
particularly for owner-employees of a small cor-
poration or partnership. Without proof of will-
fulness, disqualification would only be prospec-
tive; this removes the deterrent effect of
disqualification.

The Department and the IRS have established arrange-
ments to coordinate enforcement activities, In-
cluding application of the disqualification sanc-
tion. In addition, the President's Reorganization
Proposal authorizes the Department to review dis-
qualifications based upon whether plan assets
have been managed for the exclusive benefit of
participants, and beneficiaries. These coordi-
native mechanisms together with action being taken
by the IRS to selectively apply retroactive dis-
qualification should prevent misuse of this sanction.

Assessment: This proposal is unnecessary because
of measures taken by the Department and the IRS
regarding retroactive disqualification.

-37-
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Title IV -- Section 401

Proposal: This bill would add a series of pro-
visions to ERISA to encourage creation of a new
master or prototype plan, called a "special master
plan," which could be adopted by employers who
wish to provide sound retirement income programs
for themselves and their employees, without being
subjected to the paperwork and other requirements
associated with the maintenance of a private pension
plan. While this provision applies to defined
contribution plans, the Commission is directed
to study the feasibility of applying the new
"special master plan" concept to defined benefit
plans. Under the proposal, special master plan
sponsors will have certain limited responsibilities
in connection with maintaining the plan which
should significantly reduce employers' responsi-
bilities, paperwork requirements and administra-
tive costs.

Analysis: There is the possibility of abuse for
"special master plans" because they would be qualified
in advance, without having to obtain a Determination
Letter from the IRS. Accordingly, certain protec-
tions would have to be incorporated into the design
of these plans. This may include requiring full
and immediate vesting and more stringent minimum
age and service requirements.

Assessment: The Department generally supports
the proposal but believes that further analysis
is needed regarding its effect.
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Title I -- Section 125(a).

Title II -- Section 271(4).

-- Proposal:

The bill would amend ERISA to eliminate the 5
percent and 100 percent penalties that can be
assessed against prohibited transactions.

Analysis:

Section 4975 of the IRC provides for a 5 percent
tax against a disqualified person who engages
in a prohibited transaction. An additional tax
of up to 100 percent may be imposed if the trans-
action is not corrected. Section 502(i) of ERISA
gives the Secretary of Labor similar sanctions
against a party-in-interest who engages in a pro-
hibited transaction involving any plan not covered
by section 4975 of the IRC.

The bill does not provide the authority to impose
any tax or sanction comparable to section 4975
of the IRC and 502(i) of ERISA.

Assessment:

The Department is concerned that without some
penalty provision, there may not be sufficient
deterrent against engaging in prohibited trans-
actions. The Department opposes this proposal.
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U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY

WASHINGTON

Honorable Harrison A. Williams, Jr.
Chairman
Committee on Human Resources
United States Senate
Washington D. C. 20510

Dear Mr. Chairman:

This is in response to your request for the views
of the Department of Labor with respect to S. 3193,
the "ERISA Paperwork Reduction Act." We believe
that the objectives of the bill have already been
implemented administratively, or are in the process
of being so implemented. We therefore do not
believe the legislation is necessary at this time.

S. 3193 is aimed at reducing the administrative
costs and reporting requirements incurred by
pension plans in complying with ERISA. S. 3193
would require: (1) that tax-qualified plans
obtain determination letters from the Internal
Revenue Service (IRS) at the time the plan is
created; (2) that Form EBS-l (this Department's
plan description form) be combined with the IRS's
Forms 5300 and 5301 (which are tax qualification
forms that require plan descriptions); (3) that
the filing requirement for full annual reports
be altered to require that only twenty percent
of the plans file complete reports in any one
year (plans would file an "annual" (complete)
report once every five years and a simplified
form during the other four years); and (4) that
the Department and the IRS develop a booklet
to assist small plans in complying with ERISA.
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The Department has taken considerable administra-
tive action in the last 18 months to limit the
paperwork burden on plans. Our objective is to
require plans to supply only that information
which is necessary for the Department to meet
its statutory role of protecting the retirement
income of participants and beneficiaries. We
have announced that we intend to propose to elimi-
nate entirely the requirement for filing the Form
EBS-1 (plan description). In addition, the Depart-
ment and IRS have agreed in principle to develop
a cyclical filing program for certain smaller
plans; we envision a program in which full finan-
cial reports would be required only once every
three years.

The Department has developed several informational
aids, for both small and large plans, addressing
specific problems and providing general assistance.
We will continue to develop such aids.

We agree with the objectives of S. 3193. However,
we believe that enactment of this legislation
is now unnecessary because of the administrative
steps taken in the last 18 months, and the steps
about to be taken, to meet its objectives.

The Office of Management and Budget advises that
there is no objection to the submission of this
report.

Sincerely,

Secretary of Labor
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Senator Wiu.m s. We will have your presentation now, Senator
Inouye.

Senator JAVITS. Before our colleague starts, I want to say that I
have the greatest regard and personal friendship for Senator Inouye
and Senator Matsunaga. Unfortunately at 12 o'clock I have a ranking
member meeting of the Republicans. I will have to attend that. I hope
you will forgive me.

Senator WMAMS. We are very pleased to welcome you, Senator
Inouye and Senator Matsunaga, and your friends from the State, and
we look forward to this question that you bring us, and we promise
that we will search out the answer.

STATEMENT OF HON. DANIEL K. INOUYE, A U.S. SENATOR FROM
THE STATE OF HAWAII; ACCOMPANIED BY DR. JOSHUA
AGSALUD, DIRECTOR, DEPARTMENT OF LABOR AND INDUSTRIAL
RELATIONS; MS. PATRICIA PUTNAM, ASSOCIATE DEAN, SCHOOL
OF MEDICINE, UNIVERSITY OF HAWAII; MARIO RAMIL, ATTOR-
NEY GENERAL'S OFFICE, STATE OF HAWAII; ORLANDO WAT-
ANABE, DIRECTOR, DISABILITY COMPENSATION DIVISION,
DEPARTMENT OF LABOR, STATE OF HAWAII; AND VAN HORN
DIAMOND, EXECUTIVE SECRETARY/TREASURER, HAWAII
STATE FEDERATION OF. LABOR, AFL-CIO

Senator IzouyE. Mr. Chairman, I would like very much before pro-
ceeding with the testimony, on S. 1380, to request that my statement
on S. 250, which relates to private disability benefit plans, be made
a part of the record at this time.

Senator WILLIAMS. Yes, of course.
Senator INouyF& Before proceeding, Mr. Chairman, I am pleased

to introduce to the committee the following citizens from the State
of Hawaii. Dr. Joshua Agsalud, director, Department of Labor, and
Industrial Relations, State of Hawaii; Ms. Patricia Putnam, asso-
ciate dean of the school of medicine, University of Hawaii; Mr. Mario
Ramil, attorney general's office, State of Hawaii; Mr. Orlando Wata-
nabe, director, disability compensation division, Department of Labor,
State of Hawaii; and Mr. Van Horn Diamond, executive secretary/
treasurer, Hawaii State Federation of Labor, AFL-CIO.

On behalf of my distinguished colleague, Senator Matsunaga, I
would like to thank you for this opportunity to testify in favor of this
measure which we introduced.

Mr. Chairman, I realize that most of the issues involved in this
matter have been addressed by the panel, and by members of the Labor
Department, so with your permission, may I-request that my statement,
including an editorial which appeared in the Honolulu Star Bulletin,
and a copy of the speech which was presented by the majority leader of
the Senate of the State of Hawaii, be made a part of the record.

Senator WILLIAMS. They certainly will be.
rThe prepared statement of Senator Inouye and the information

referred to above follows:]
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STATEMENT OF SENATOR DANIEL K. INOUYE BEFORE JOINT HEARING OF
SENATE FINANCE COMMITTEE AND SENATE HUMAN RESOURCES COMMITTEE,
AUGUST 15, 1978, ON S. 250.

fIR. CHAIRMAN:

I AM PLEASED TO APPEAR BEFORE YOU TODAY TO TESTIFY IN

FAVOR OF S. 250, LEGISLATION WHICH I INTRODUCED TO CORRECT

AN INJUSTICE BUILT INTO MANY PRIVATE DISABILITY BENEFIT PLANS.

DURING THE LAST TEN YEARS, CONGRESS HAS INCREASED SOCIAL

SECURITY BENEFITS BY ALMOST 120 PERCENT, TO HELP THE AGED AND

DISABLED COMBAT INFLATION. BUT MANY HUNDRED THOUSANDS OF

THE NATION'S DISABLED SIMPLY DO NOT RECEIVE THE ADDITIONAL

FUNDS WHICH CONGRESS HAS DEEMED NECESSARY TO MEET TODAY'S COST

OF LIVING, AND MUST WATCH THEIR PURCHASING POWER DIMINISH AS

THEY FIND THEMSELVES ON FIXED INCOMES.
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THIS INEQUITY STEMS FROM THE SO-CALLED "OFFSET" FEATURE

BUILT INTO THE MOST COMMON TYPE OF PRIVATE DISABILITY

INSURANCE, WHERE THE AMOUNT OF PRIVATE INSURANCE

BENEFITS *-DECREASES DOLLAR FOR DOLLAR AS SOCIAL SECURITY

BENEFITS INCREASE. INSTEAD OF INCREASING THE MONTHLY

INCOME OF THE DISABLED ON THESE "OFFSET" PLANS, SOCIAL

SECURITY BENEFIT INCREASES REWARD THE INSURANCE COMPANIES

ADMINISTERING THE PLANS, BY LOWERING THE AMOUNT OF MONEY

THEY MUST PAY TO DISABLED WORKERS. THIS OBVIOUSLY

SUBVERTS THE PURPOSE OF COST-OF-LIVING ADJUSTMENTS.
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AS OF JULY OF 1974, ALMOST TWO-FIFTHS OF THE

WAGE AND SALARY WORK FORCE IN THE UNITED STATES

HAD PROTECTION AGAINST THE RISK OF LONG-TERM

DISABILITY THROUGH NON-GOVERNMENT ARRANGEMENTS.

MANY OF THESE INSURANCE PLANS CONTAINED THE "OFFSET"

FEATURE, WHICH, INSURANCE COMPANIES ARGUE, MADE THEIR

LOW COST POSSIBLE# BUT IN RECENT YEARS, THE RATE

OF INFLATION HAS TAKEN AN UNEXPECTEDLY SHARP UPWARD

TURN, WHICH CONGRESS HAS ATTEMPTED TO COMPENSATE WITH

COST-OF-LIVING INCREASES IN SOCIAL SECURITY BENEFITS.

THESE INCREASES ARE UNDOUBTEDLY MOST NECESSARY TO THOSE

WHO DEPEND ON THEM.
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DISABLED WORKERS, BY DEFINITION, ARE LESS ABLE TO

SUPPLEMENT THEIR INCOMES THAN OTHERS, AND HAVE NO

RECOURSE AGAINST A FIXED INCOME. TO REALIZE, THEN,

THAT THESE BADLY NEEDED INCREASES DO NOT REACH THE

MAJORITY OF DISABLED WORKERS BUT INSTEAD FORM LARGER

PROFITS FOR INSURANCE COMPANIES IS DEEPLY DISTURBING.

MANY DISABLED WORKERS WHO MUST RECEIVE CONSISTENT

MEDICAL TREATMENT ARE FEELING A GROWING FINANCIAL

BURDEN. ONE CONSTITUENT HAS DESCRIBED THE BRIEF LETTERS

INFORMING HIM OF REDUCTIONS IN HIS INSURANCE BENEFIT THAT

HE RECEIVES EACH TIME SOCIAL SECURITY BENEFITS INCREASE.
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A CANCER VICTIM WHO MUST UNDERGO CHEMOTHERAPY EACH WEEK,

HE IS FINDING IT MORE AND MORE AND MORE DIFFICULT TO MAKE

ENDS MEET. IT IS UNTHINKABLY CRUEL THAT A DISABLED

PERSON MIGHT FIND IT NECESSARY TO HALT NEEDED MEDICAL

TREATMENTS IN ORDER TO PAY THE GROCERY BILLS.

IN 1974, THE EMPLOYEE RETIREMENT INCOME SECURITY ACT

WAS PASSED TO PREVENT "OFFSET" PROVISIONS IN PRIVATE

PENSION PLANS, AS MANY RETIRED EMPLOYEES FOUND THEMSELVES

ON FIXED INCOMES. THE INEQUITIES OF OFFSET PROVISIONS IN

PRIVATE LONG-TERM DISABILITY INSURANCE PLANS HAVE ONLY

RECENTLY BECOME WIDELY KNOWN, AS THE ACCELERATING RATE OF

INFLATION PUT AN UNBEARABLE SQUEEZE ON DISABLED WORKERS.
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A SIMILAR PROBLEM TO THAT WAS SOLVED BY THE PASSAGE OF

THE EMPLOYEE RETIREMENT INCOME SECURITY ACT, I BELIEVE THAT

THIS INJUSTICE IN PRIVATE DISABILITY INSURANCE CAN BE

SOLVED IN A SIMILAR FASHION.

MY BILL, S. 250, WILL REMEDY THIS INJUSTICE IT WILL

PREVENT SOCIAL SECURITY COST-OF-LIVING INCREASES FROM

BECOMING WINDFALLS TO INSURANCE COMPANIES. IT AMENDS THE

1974 EMPLOYEE RETIREMENT INCOME SECURITY ACT AND THE

1954 INTERNAL REVENUE CODE BY PROHIBITING THE ACCRUAL OF

THE INCREASED SOCIAL SECURITY BENEFITS TOWARD DEFRAYING,

REDUCING, OR SUBROGATING THE BENEFITS OWED RECIPIENTS UNDER

PRIVATE INSURANCE COMPANIES.
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BY FREEZING THE "OFFSET" OF INSURANCE PLANS PROVIDING

DISABILITY BENEFITS, CONGRESS WILL ENSURE THAT DISABLED

WORKERS WILL RECEIVE THE INCREASES INTENDED TO AID THEM,

PREVENTING INSURANCE COMPANIES FROM MAKING AN EASY

PROFIT WHILE THESE POLICY HOLDERS SUFFER.

IT IS MY SINCERE HOPE THAT THIS COMMITTEE WILL ACT

EXPEDITIOUSLY ON THIS MEASUREj WE HAVE WAITED TO RECTIFY

THE WRONG DONE DISABLED WORKERS LONG ENOUGH.
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STATEMENT OF SENATOR DANIEL K. INOUYE BEFORE THE JOINT
HEARING OF THE SENATE FINANCE COMMITTEE AND THE SENATE
HUMAN RESOURCES COMMITTEE, AUGUST 15, 1q78, ON S. 1383.

MR. CHAIRMAN:

MY ESTEEMED COLLEAGUE SENATOR SPARK MATSUNAGA AND

I WOULD LIKE TO THANK YOU FOR THIS OPPORTUNITY TO

TESTIFY IN FAVOR OF S. 1383, LEGISLATION WE INTRODUCED

TO INSURE THAT THE STATE OF HAWAII'S PREPAID HEALTH

CARE ACT WILL BE INCLUDED IN THE CATEGORY OF LAWS

EXEMPT FROM THE PREEMPTION PROVISION OF THE EMPLOYEE

RETIREMENT INCOME SECURITY ACT OF 1974.

33-549 0 - 76 - 14
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AFTER SEVERAL YEARS OF DEBATE, IN JUNE OF

1974 THE HAWAII STATE LEGISLATURE ENACTED THE PREPAID

HEALTH CARE ACT, AND HAWAII BECAME THE FIRST STATE

IN THE NATION TO ENACT A COMPREHENSIVE SCHEME OF

MANDATORY EMPLOYEE HEALTH INSURANCE. THE ACT REQUIRES

EMPLOYERS IN THE PRIVATE SECTOR TO CONTRIBUTE AT LEAST

ONE HALF THE PREMIUM COST OF A MINIMUM HEALTH BENEFIT

PACKAGE TO REGULAR EMPLOYEES WHO WORK 20 HOURS OR MORE

PER WEEK. EMPLOYEES MAY NOT CONTRIBUTE MORE THAN 1.5

PERCENT OF THEIR SALARIES TOWARD THE PLANS$
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GRADUALLY EXPANDED, TODAY THE BENEFIT PACKAGE INCLUDES

VARIOUS MEDICAL AND HOSPITAL BENEFITS, SUCH AS MATERNITY

AND MENTAL HEALTH CARE, AND MOST RECENTLY, TREATMENT OF

ILLNESSES RESULTING FROM ALCOHOLISM AND DRUG ABUSE.

HEALTH PLANS NEGOTIATED UNDER COLLECTIVE BARGAINING

AGREEMENTS ARE EXEMPT FROM THE ACT AS IT WAS FELT THAT

SUCH NEGOTIATED BENEFITS ARE MORE LIBERAL THAN THOSE

REQUIRED UNDER THE ACT. IN EXPECTATION OF THE ENACTMENT

OF A NATIONAL HEALTH PLAN, THE PROVISIONS OF HAWAII'S

STATUTE ARE WRITTEN TO TERMINATE UPON THE ENACTMENT OF

SUCH A NATIONAL PLAN.
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AT THIS POINT, 95 TO 98 PERCENT OF ALL HAWAII

RESIDENTS HAVE SOMYE FORM OF HOSPITAL-MEDICAL INSURANCE

MOST INCLUDING PROTECTION AGAINST CATASTROPHIC ILLNESS.

THIS INDICATES THE SUCCESS OF THE ACT IN ACCOMPLISHING

ITS OBJECTIVE, AS IN 1971 MORE THAN 17 PERCENT OF THE

UNEMPLOYED IN HAWAII DID NOT HAVE REGULAR MEDICAL

INSURANCE. FURTHERMORE, ALTHOUGH THERE IS A-PROVISION

IN THE ACT FOR PREMIUM SUPPLEMENTATION FROM STATE

REVENUES, EMPLOYERS HAVE NOT SUFFERED ANY SIGNIFICANT

ECONOMIC DIFFICULTIES IN COMPLYING WITH THE LAW UNAIDED,

AND FEW HAVE REQUIRED PREMIUM SUPPLEMENTATION.
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THE LAW HAS ALSO STIMULATED GROWTH OF THE INSURANCE

INDUSTRY IN HAWAII. TWO LOCAL NON-PROFIT CARRIERS,

THE HAWAII MEDICAL SERVICE ASSOCIATION AND THE KAISER

FOUNDATION HEALTH PLAN, HAVE BEEN CHOSEN BY A

SUBSTANTIAL NUMBER OF EMPLOYERS. THE BALANCE OF THE

STATE POPULATION RECEIVES MEDICAL CARE BENEFITS FROM

COMMERCIAL INSURERS, SPECIAL INDUSTRIAL PROGRAM,

MEDICARE, AND CHAMPUS.

WHEN THE CONGRESS AND THE ADMINISTRATION BEGIN

DRAFTING LEGISLATION EMBODYING A NATIONAL HEALTH

INSURANCE PLAN, WE WOULD DO WELL TO EXAMINE HAWAII'S

LAW, AS IS STATED IN THE HONOLULU STAR-BULLETIN OF

AUGUST 3, 1978.
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WITH YOUR PERMISSION, MR. CHAIRMAN, I WOULD LIKE TO

HAVE THIS EDITORIAL MADE PART OF THE RECORD AT THIS

POINT. HAWAII, I BELIEVE, COMES CLOSEST TO FOLLOWING

PRESIDENT CARTER'S TEN PRINCIPLES FOR A NATIONAL

HEALTH PLAN. THE STATE HAS ACHIEVED NEARLY UNIVERSAL

HEALTH COVERAGE WITH VERY LITTLE OUTLAY BY THE STATE

GOVERNMENT, WITH FREE ENTERPRISE CARRYING MOST OF THE

WEIGHT, WITH INDIVIDUALS RETAINING FREEDOM OF CHOICE IN

SELECTING HEALTH CARE PRACTITIONERS, AND WITH EFFECTIVE

COST CONTAINMENT BY THE MAJOR LOCAL CARRIERS. THUS,

HAWAII'S LAW FITS THE PRESI-DENT'S STANDARDS PRECISELY

AND DEMONSTRATES THEIR MERIT.
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BUT THE LEGAL STATUS OF THE HAWAII PREPAID HEALTH

CARE ACT, PERHAPS THE MOST PROGRESSIVE AND COMPREHENSIVE

STATEWIDE HEALTH INSURANCE PROGRAM IN THE NATION, IS

CURRENTLY IN JEOPARDY. FOLLOWING A SUCCESSFUL FEDERAL

DISTRICT COURT CHALLENGE MADE UNDER ERISA BY THE

STANDARD OIL COMPANY OF CALIFORNIA, THE U.S. DEPARTMENT

OF LABOR HAS TAKEN THE POSITION THAT UNDER ERISA'S

CURRENT STATUTORY LANGUAGE, THE ACT MUST BE PREEMPTED

WITH RESPECT TO THOSE EMPLOYERS WHO ARE ENGAGED IN

COMMERCE, OR IN AN INDUSTRY OR ACTIVITY AFFECTING

COMMERCE.
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IN RENDERING HIS NOVEMBER 11, 1977 DECISION ON THE

CASE, JUDGE CHARLES B. RENFREW STATED:

"IT TROUBLES THE COURT, AS IT TROUBLES DEFENDANTS,

THAT CONGRESS PREEMPTED STATE HEALTH INSURANCE

LAWS APPARENTLY WITHOUT SPECIFIC DISCUSSION OF

THE NEED FOR SUCH A STEP. THE WORKERS WHOM ERISA

WAS PRIMARILY INTENDED TO PROTECT MAY BE BETTER

OFF IITH STATE HEALTH INSURANCE LAWS THAN WITHOUT

THEM, AND THE EFFORTS OF STATES LIKE HAWAII TO

ENSURE THAT THEIR CITIZENS HAVE LOW-COST COMPREHEtNSIVE

HEALTH INSURANCE MAY BE SIGNIFICANTLY IMPAIRED BY

ERISA'S PREEMPTION OF HEALTH INSURANCE LAWS.
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FEDERAL LEGISLATORS SHOULD HEED THE ADMONITION

THAT JUSTICE BRANDEIS ADDRESSED TO THE FEDERAL

COURTS:

'TO STAY EXPERIMENTATION IN THINGS SOCIAL

AND ECONOMIC IS A GRAVE RESPONSIBILITY.

DENIAL OF THE RIGHT TO EXPERIMENT MAY BE

FRAUGHT WITH SERIOUS CONSEQUENCES TO THE

NATION. IT IS ONE OF THE HAPPY INCIDENTS

OF THE FEDERAL SYSTEM THAT A SINGLE

COURAGEOUS STATE MAY, IF ITS CITIZENS

CHOOSE, SERVE AS A LABORATORY, AND TRY

NOVEL SOCIAL AND ECONOMIC EXPERIMENTS

WITHOUT RISK TO THE REST OF TIE COUNTRY.'"

THE PRIMARY FOCUS OF THE DEBATE SURROUNDING THE

PASSAGE OF ERISA WAS CLEARLY NOT THE ENACTMENT OF A

NATIONAL HEALTH INSURANCE PROGRAM AND, ACCORDINGLY,
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ERISA DOES NOT ESTABLISH STANDARDS THAT ARE IN ANY

WAY COMPARABLE TO I1AWAII'S STATUTE. OUR BILL, S. 1383,

WOULD SPECIFICALLY MODIFY ERISA SO AS TO PROVIDE THAT

INNOVATIVE HEALTH INSURANCE LAWS SUCH AS HAWAII'S WOULD

BE TREATED IN THE SAME MANNER AS DISABILITY INSURANCE

LAWS, WORKER'S COMPENSATION LAWS, AND UNEMPLOYMENT

COMPENSATION LAWS, AND THEREBY BE EXCLUDED FROM

PREEMPTION.

IN ALL CANDOR, I FEEL THAT THERE MAY BE MORE

DESIRABLE SOLUTIONS TO THE HAWAII PREPAID HEALTH CARE

ACT/ERISA CONFLICT, AS ALL AVENUES HAVE NOT BEEN FULLY

EXPLORED.



211

-11-

I WOULD FULLY AGREE WITH SENATOR WILLIAMS THAT THIS

IS A VERY-COMPLEX ISSUE AND THAT IT WILL TAKE A

SIGNIFICANT AMOUNT OF TIME AND STAFF RESOURCES TO

RESOLVE. ACCORDINGLY, I WAS PARTICULARLY PLEASED BY

HIS RECENT PROPOSAL TO ME THAT "ALTHOUGH WE COVER

THIS SUBJECT FULLY IN OUR UPCOMING HEARINGS, WE NOT

ATTEMPT TO ENACT CHANGES RESPECTING ERISA'S PREEMPTION

OF STATE LAWS DURING THIS SESSION OF CONGRESS. HOWEVER,

AS PART OF NEXT SPRING'S ERISA LEGISLATION, I WILL

CERTAINLY WORK TO INCLUDE APPROPRIATE PREEMPTION

CHANGES AS PART OF THAT LEGISLATIVE PACKAGE."
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IT IS OUR SINCERE HOPE THAT THE COMMITTEE WILL

ACT EXPEDITIOUSLY ON THIS MATTER, AND HELP TO SAVE

WHAT IS ONE OF THE MOST INNOVATIVE AND SUCCESSFUL

STATE HEALTH INSURANCE PROGRAMS IN THE NATION FROM

TERMINATION DUE TO AN INADVERTENT LEGISLATIVE

OVERSIGHT IN DRAFTING ERISA. AS JUDGE RENFREW STATED,

THE REMEDY "IS NOT IN THIS COURT BUT IN CONGRESS."
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The slate also Is estimated to have a gap grospo someno ulu %t'r- *lltin OW immigrants. persons who work less than 20 hours aOrek and persons with assets too great to qualify for Medi.
a"id sho have no health Insurance. They could buy.plans
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Critics of President Carter's 10 standards for national hviarer. stimulate the medical profession' support of
health Insurance ought Is take a look at Hawaii before they HMtSA and later acceptance of the Kaiser Plan In the com-
jell too loud. hitit)

We may be the single state that comries closest to embody. There is e%idence that Hawaii also has better medical
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includes some form of proection against catastrophic .. . $s trillion This is 7.3 percent of First Hawaiian Banks
nesS. The big gap Is a lack of coverage for chronic illness c iriiate of Sd 644 billion in personal income. National out.
that needs long-term nursing home care. la)s are believed to be higher even though service is less
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manente Medical Care Program covers 110.000. and 60,0 0 1free enterprise carrying most of the load, with Individuals
more persons are covered under other private insurance. retaining free choice of physicians, and with effective pri.
programs. sate enterprise cost policing by HMSA and Kaiser.
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piugram. 'ha, hen underiaya' here for 30 years anyway.
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Seminar on State IHealth Insurance Plans

Mayflower flotel, Washington, D.C.

September, 1977

THE POLITICAL PLANNIVIG OF A STATE
HEALTH INSURANCE PROGRAM

By Senator Donald D. H. Ching
Majority Leader

Hawaii State Senate

The concept of: prepaid health care based on mandatory

employment-related coverage was a brand new idea when first

introduced in the Hawaii Legislature in 1971. It became law

three years later as Act 210 of the 1974 legislative session.

Enactment of our Prepaid Health Care Law climaxed

several years of lively discussion in the Legislature, and

for many of us who supported it, Act 210 marked yet another

milestone in the growing body of progressive legislation

placed in our statutes since our Islands became a sovereign

state in 1959.

Measured against the national background, the law repre-

sented a significant achievement in terms of social progress.

Yet, while there was much discussion between introduction and

enactment,_the proposal was not widely viewed as politically

controversial by the public at large. As a matter of fact, in

my nearly 20 years of experience in our Legislature, I have

seen a lot more heat generated over issues of considerably

lesser public import.
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To be sure, there was resistance and opposition from the

traditional opponents of so-called "'social legislation." But

there was not the hue and cry that one night expect, considering

the novelty of the concept.

This is not to say that the spectrum of political thought

in Hawaii does not cover any ground to the right of center.

Let me assure you we do have traditional conservative views

held by many in our State, and I, for one, believe this is a

healthy condition. But to the credit of those who did not

adhere to the concept, their opposition was 9kot based on the

emotionalism that too often attends and distorts vital public

issues of the day.

I believe the law was generally accepted by the public

because of the kind of political climate we have in Hawaii

and because the law was viewed as a logical extension of the

kinds of programs that were already in effect at the time.

Let me briefly describe our Prepaid health Care Law,

then attempt to present an account of its chronological

place in the context of Hawaii's legislative history.

The Act requires virtually every employer in the State

to provide regular employees a health insurance program and

to contribute at least one-half the premium cost for the

employees' coverage. The major categories of employees ex-

cluded are insurance and real estate salesmen paid entirely

by commissions and individuals under 21 working under a

parental relationship.
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The employee's contribution is limited to no more than

-1.5 per cent of his monthly salary. *A "regular" employee is

!defined as one who works at least 20 hours a week, excepting

seasonal hires in Hawaii's pineapple industry.

Health plans negotiated under collective bargaining

agreements are exempt because such negotiated benefits are,

for the most part, more liberal in coverage or employer

contributions than required under the Act.

An employer can elect to provide a plan which obligates

the insurer to either reimburse the expenses of health care

or to directly furnish tHe required health care benefits.

The level of benefits provided must be equal to or medically

reasonably substitutable for those benefits provided by pre-

paid health care plans of each type -- direct or reimbursed -

which has the largest number of subscribers in the State.

In Hawaii, the standards are thus based on the Kaiser Health

Foundation's Plan I, in the case of direct services, and the

H1awaii Medical Service Association's (Blue Shield) Plan IV,

in the case of reimbursed expenses. Both the Kaiser and HHSA

plans are basic, comprehensive medical plans emphasizing

ambulatory care.

Plans offered by other insurers may be provided, upon

review and approval of a seven-member advisory council com-

prised of consumer, employer, medical profession, and health

plan representatives.

What kind of coverage is required by our law? Every

qualifying plan must include the following:
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-- 120 days of hospital benefits, plus outpatient services.

-- surgical benefitsf-including anesthesiologist services.

-- medical services, including home, office, hospital

visits, and intensive medical care.

-- laboratory, x-ray, and radio-therapeutic services

necessary for diagnosis and treatment.

-- maternity benefits, provided an employee has been

covered for nine months prior to childbirth.

-- and, under an amendment added last year, substance

abuse benefits for alcoholism and drug addiction,

including outpatient services and detoxification and

acute care benefits.

The foregoing summarizes the basic provisions of our law.

How, then, did we come to enact what some may view as

an extremely liberal mandatory health insurance program?

First, it should be noted tHat we have a substantial

body of progressive and advanced social legislation in Hawaii.

This is true of our labor laws, our educational system, our

public welfare program, and in our judicial system. For

instance, our minimum wage law, wage and hour law, workers'

compensation, temporary disability insurance, and unemploy-

ment insurance programs all have standards comparable to the

highest in the Nation. In addition, we also have a public

defender program and a criminal injuries compensation law.

We also have a no-fault insurance law and a medical malprac-

tice law, the latter amended this year to remove the mandatory

feature and to permit doctors the option of forming cooperative

indemnity plans to protect themselves against liability judg-

ments. - 4 -
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Our public assistance program is so liberal it is causing

us severe financial strains -- but that's another story, and.

I won't digress into it, except to note that we eagerly look

forward to federal reform initiatives promised by the Carter

Administration.

X The political foundation for eventual enactment of'

our prepaid health care law was further set during the mid-

sixties in-a program popularly labeled "The New Hawaii,"

adopted jointly by the legislative majorities and the

Administration.

During this period,.dramatic changes were advanced in

terms of Hawaii's social, economic, and political conditions.

Basically, the stated objective was to enact laws and programs

to insure equal treatment and equal opportunitie for all

citizens. If this sounds simplistic, it should be borne in

mind that Hawaii was pretty much the political domain of the

sugar and pineapple plantation interests up until the end of

World War II and that when, for the first time in our history,

we elected a Democratic Governor and Democratic majorities in

both houses of the State Legislature in 1962, there were not

a few who thought the revolution was at hand.

But the changes we sought were achieved in orderly, not

revolutionary, fashion. And theze was early ferment for novel

and innovative legislation to extend equal opportunity in

basic human concerns to all segments of our society.

It appeared logical to move toward some form of manda-

tory prepaid health care law. The question then was how best

to extend coverage to the uninsured working men and women
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of Hawaii and thereby provide them "equal treatment" as a

matter of social equity. Moreover, how could this be best

achieved without any substantiala-dded costs to the State,

bearing in mind that our centralized system imposes unusually

heavy financial burdens on tie State?

To determine cost factors and the numbers and classes of

employees in the uncovered "gap group," a study was commissioned

through the Legislative Reference Bureau, the Legislature's

principal research arm. Dr. Stefan A. Riesenfeld, former

University of California law professor and a widely recognized

authority on social legislation, now counsel to the U.S.

State Department, was selected to do-the research. Professor

Riesenfeld had prepared an earlier report for the Legislature

on temporary disability insurance, which study was extremely

valuable to us in enacting our TDI law in 1969.

The Riesenfeld report, published in 1971, was a thorough

and comprehensive study. Acknowledging the difficulty of

precisely quantifying need, the report generally concluded

that, among the State's employed, 11.7 per cent did not have

hospital coverage, 1-3.5 per cent lacked surgical coverage,

and 17.2 per cent did not have regular medical insurance.

The existence of a significant number of otherwise

uncovered potential beneficiaries of the proposed legisla-

tion formed the primary policy consideration of the program.

Other factors considered included the rising costs of health

care and the need to assue the most practical method of en-

suring the financial availability of health care for Hawaii's

working men and women. Thus, the overall health of our popu-

lation was the over-riding concern; without ensuring the
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ready accessibility of health care, bow could optimum health

care be maintained?

Data compiled and analyzed in the report were very

thorough. Sources outside the State included the Health

Insurance Association of America, the Health Insurance

Institute, the Bureau of Labor Statistics, the Social Security

Administration, and the Bureau of the Census. Information

from State agencies included data from the State Statistician

and the Departments of Taxation, Planning and Economic Develop-

ment, Social Services and Housing, and Labor and Industrial

Relations. Data was also gathered from labor unions, the

Hawaii Employers Council, the HMSA, Kaiser Foundation, and

through questionnaires mailed to all employers covered by

the Hawaii Employment Security Law.

Data used included statistics relative to the following:

-- Population by age levels, civilian and military.

The latter distinction was important because of the sizeable

permanent military presence in Hawaii.

-- Labor force, public and private.

-- Population entited to Medicare.

-- Extent of prepaid health plan coverage for hospital,

surgical, and medical benefits, both for subscribers and

dependents.

-- Size and type of business of private employers.

-- Medical assistance recipients and expenditures.

As indicated by the sources of data, the full range of

interest groups became involved in the process, whether employer

or employee oriented.
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During our legislative committee hearings, testimony was

presented by representatives of the insurance industry, the

health professions, the University of Hawaii Schools of

Public Health and Social Work, the Comprehensive Health

Planning Council, and a wide range of individual citizens.

There was very little question as to whether the plan

proposed would be comprehensive or catastrophic in its

approach. The Riesenfeld report recommended the comprehensive

coverage plan and specifically recommended the adoption of

prevailing coverages in the State, which then became the legal

minimum. This reflected the health care habits and patterns

of the State and set a floor without unduly disrupting the

existing schedules of coverage.

The decision to make coverage mandatory was central to

the legislation proposed. Before enactment of Act 210,

voluntary participation was, in effect, the public policy of

the State.

As to the question of affordability, the only new cost

factors imposed upon the State were founded upon the admini-

strative requirements of the law and anticipated premium

supplementation.

Administration of the new program proved to be quite

easy, as it was smoothly meshed in as a responsibility of the

Disability Compensation Division of the State's Department of

Labor and Industrial Relations. Thus, three important employee

benefits programs were placed under one umbrella: the well-

established Worker's Compensation Law; the TDI law passed in

1969; and the 1974 Prepaid Health Care Act. (Incidentally,
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you 'may have noticed that what used to be known as Workmen's

compensation is now referred to as Workeri' Compensation in

our State, reflecting the many similar amendments we have

adopted consonant to our,accepted policy on equal rights.).

Much to our pleasant surprise, the administrative expenses*

of Act 210 have been comparatively low. Initially, we

authorized 11 new positions in the Disability Compensation

Division, with an appropriation of $250,000 in General

Funds to cover salaries and other expenses. Much to the

division's credit, Act 210 was implemevited with substantially

the existing staff. The first appropriation thus lapsed,

and-it was renewed this year at the same annual level on the

expectation that additional personnel will be recruited

during the next biennium.

A feature of Act 210 is a provision for premium supple-

mentation financed by the State to'cover employer premium

requirements caused by limits imposed on employee contribu-

tions. This feature subsidizing employer contributions

was included to provide a cost protection for marginal

small businesses. Initially, $375,000 was set aside in a

trust fund for premium supplementation. Again, to our

pleasant surprise, there has been little need to supplement

premiums. It's estimated that, to date, only some $20,000 to

$30,000 has been tapped from the trust fund in subsidies.

Meanwhile, the fund is held in an interest-earning status.

What are the numbers that actually surfaced as a conse-

quence of Act 210? The division reports that about 18,500

employers have thus far been registered. However, the extent
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of newly covered workers has been difficult to establish

because many of the registered employers had voluntary programs

in effect before Act 210. Dr. Riesenfeld has estimated some

40,000 employees were not covered at the time he conducted

his study. The Disability Compensation Division is of the

opinion that actually more than 40,000 received new

benefits because of the requirement that employers cover at

least half of the premium costs.

Of the 18,500 employers, all but some 1,000 have elected

plans offered by the State's two major insurers -- HHSA and

Kaiser. The approximately 1,000 employers who have opted

for plans offered by other insurers are the major source of

additional workload upon the division. Each submittal in

this category must be reviewed by the advisory council.

The advisory council provision serves another purpose.

During the course of legislative hearings on the act, public

health advocates had expressed concern that the required

benefits might be too rigid and unresponsive to changes in

health care over the years. The Prepaid Health Care Advisory

Council provisions were thus added to establish an appropriate

agent to review medical equivalency of benefits.

To conclude, in light of Hawaii's experience, I believe

any national health insurance plan should take into con-

sideration the course that we have opted for. I am confident

the standards we have set would meet any that a federal law

would impose. As a means of encouraging other states to follow

suit, or to adopt a true state plan such as Rhode Island's,
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1 suggest federal legislation provide support grants to at

least cover administrative costs and any necessary premium

supplementation expenses.

Finally, let me summarize the conditions that led to the

successful adoption and implementation of Hawaii's Prepaid

Health Care Act:

1 -- A political climate sympathetic to social needs.

2 -- Timeliness in terms of progressive improvements

to the general body of social legislation already on the books.

3 -- A comprehensive study of a state's needs, to arm

proponents with the information necessary to justify the

proposed legislation.

4 -- Open discussion involving all interested elements

within the public.

5 -- The last may be an element not very common to

other jurisdictions, but I believe it was an important con-

sideration in our own deliberations. This is the fact, well

established in our study, that the majority of employees

insured under voluntary plans or through government-employee

programs were covered under plans offered by two major

insurers in the State. Having a clear pattern to follow in

prevailing benefits, it was easier to overcome resistance

against extending similar benefits to all the State's

working men and women.

I hope our experience and the foregoing thoughts

presented for your discussion prove helpful to you in

your own endeavors to develop plans for extending health

care benefits to all others who need such coverage in

our Nation.

Mahalo.
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Senator IwouyF& May we open ourselves up to questions at this point,
sir? This is just to expedite the hearing.

Senator WILtIAMs. What is the status now, after that court decision,
of the Hawaii law ?

Mr. RAXi. The case is now in appeal in the Ninth Circuit Court,
and all briefing has been done. Oral arguments, we do not know when
that will be.

Senator Wimm s. Now, what happened to this health care coverage,
mandated under State law, as a result of the limbo situation you are
in because of that case?

Mr. WATANABE. My name is Orlando Watanabe; I am administra-
tor of the Disability Compensation Division.

Our posture is that the Standard Oil case applies to Standard Oil
only, and all other employers are required to comply with our State
law. This is the word that was given to employers in the State, and I
think met with a lot of success, taking this particular posture.

Senator WnIxmMS. So your State regulatory agency is continuing to
enforce your State law of these health benefits, is that right?

Mr. WATANABE. Except for Standard Oil--except against Standard
Oil, I should say.

Dr. AosAIu. My name is Josua Agsalud. I am director of labor for
Hawaii. I would like to say that this particular program is adminis-
tered by the Department of Labor and Industrial Relations, not a regu-
latory agency.

Senator WL.AMS. State Department of Labor?
Dr. AGsALUD. Yes, sir.
Senator WmLAMs. The Standard Oil case was in the district court?
Dr. AGSALUD. California District Court.
Senator WmLLAms. You have not found employers using that as a

base for avoiding your State law ? You have continued compliance?
Dr. AGBALUD. Yes, sir. We have had a few inquiries, but we have

maintained our position that Mr. Watanabe just gave.
Senator WILLIAMS. Do you have any questions Senator Javits?
Senator JAvrrs. Yes; I have one question.
Will one of you describe for us exactly what has happened?
Now, let me first state my own position. I believe in State innovation,

and I believe in encouraging State excellence. Therefore, we would
like to know exactly what are the nuts and bolts of this problem.

In short, what is the roadblock in ERISA to your operation?
Dr. AGSALUD. If I may lead off, and I will ask Ms. Putnam here, who

was one of the authors--
Senator JAvrrs. Let there be specificity, because in principle I like

what Hawaii is doing very much, and I think Hawaii is to be much
commended.

Now, let us see what else it does. Like they say in the drug business,
what are the side effects?

Dr. AGSALUTD. I. Senator Javits. am at a loss myself on why the U.S.
Department of Labor has taken this position.

We have always said that our prepaid health law should not be part
of the preemption clause, and we have had our discussions with the
U.S. Department of Labor solicitors and officials, and we have main-
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tained that through a preemption argument, or even exemption argu-
ment, that Hawaii's prepaid health law does not fall under the pre-
emption clause.

Ms. Putnam can give you the background on this.
Ms. PUTNAM. Mr. Chairman, Senator Javits, one of the anomalous

situations we have found is that on one hand part of the Federal Ad-
ministration really is holding up Hawaii as a potential prototype of
our law being the model for national health insurance. In the 10 points
that come out President Carter's guidelines for developing national
health insurance, we find we track those 10 points very specifically.

Senator MATSUNAGA. Excuse me, could you speak more directly into
the microphone.

Ms. PUTNAM. One of the things that we have done is not to interfere
with private insurance industry, and that is one of the 10 points, to in-
volve the experience of health insurance.

The alternative, if this effort at the congressional level fails, and if
the Ninth Circuit Court of Appeals falls against us, an alternative it
so set up a State plan, which would be very monumental, sort of em-
pire building, rather than the simple but sophisticated system that we
are using now, incorporating the present existing structure of health
coverage in the State.

We like to think of the tens of thousands of members of the work
force who have this benefit now that did not have it prior to 1974, in
the enactment of our prepaid health care law. Those are the people
who will suffer, and by and large those are the underdogs in the labor
force that were referred to earlier by this committee.

Those are the most vulnerable people, the low-income workers. And
for Labor to take a position that these members of the work force should
have a benefit denied, that has been won with so much effort, seems
more than anomalous.

Senator JAVITs. So your alternative is to change this plan in such a
way that it qualifies as a governmental plan. This would require a com-
plete overhaul of the system, and defeat the simplicity and the effi-
ciency with which it operates now. Is that your caseI

MS. PUTNAM. Very specifically, yes.
Senator JAvrrs. Is there any analysis of the specific respects in which

this plan would have to be changed if it were to become a govern-
mental plan?

Ms. PUTNAM. The State would become the insurer.
Senator JAVITS. Has the attorney geenral of Hawaii, or anybody else

made an analysis of the legal effect of changing this plan to a govern-
mental plan?

Ms. PUTNAM. To my knowledge, that has not been done.
Senator JAVITS. That has not been done? Well, I wish you would let

us know, Senator Inouve, because we do not want to burden you.
As you know. I would be very sympathetic to seeing what we could

do to help. If there is such an analysis, I think it would be very im-
portant for the reason that if we are to carve out an exception, it will
have to be an exception which is not going to involve us in many side
effects, and so the more we know about the plan, specifically in detail,
the better we will be able to consider what exception to carve out.

So I leave that entirely to you, sir.
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MS. PUTNAM. We have attached to our testimony a description of
the plan, and of course, we can make available to the staff the laws
and regulations that have been promulgated to administer it.

Senator MATSUNAOA. In the written testimony, if I might point out
to my colleague, Senator Javits, I think a description of the plan is
made, so that I think by reading the written testimony presented the
committee members might get an idea of how it functions.

Senator JAvrrs. That is true. I also wanted an analysis, if you have
it, of how the plan would have to be changed in order to be a govern-
mental plan, and then when we draft an exception, which is whatyou
are seeking, we can be as specific as humanly possible, and avoid as
many side effects as possible.

Senator BENTSEN. I think that is a very valid point, which Senator
Javits is making. But as I understand the legislation proposed by Sen-
ator Inouye and Senator Mltsunaga, it is not really carving out new
territory, because you havd now got workmen's compensation, dis-
ability insurance, and unemployment insurance, where you do not
have preemption and the States have a paramount force in how those
particular plans are drafted. But this is not some great departure from
practices that we have seen in related fields in the past that come
under your jurisdiction as I would assume in your Labor Department
in Hawaii.

Senator INOUYE. The Senator is very correct, sir. This issue is not
anything new. As you have indicated,'we would like to be treated in
the same manner as disability insurance, workmens' compensation and
unemployment compensation.

The measure we have introduced does not apply just to Hawaii. It is
not a State bill, but it will apply to any State with similar plans that
qualify.

Senator WILLIAMS. It seems to me that we have several different
schemes under our federal system for the interaction of Federal and
State laws.

The first is where Congress has acted by passing legislation that
preempts the field. For example, the Labor-Management Relations
Act occupies the field of labor relations, and States are preempted
from legislating as to the matters and persons covered under LMRA.

The second is where Congress has acted, but has left the states free
to enact additional legislation, as long as it is not inconsistent with
what the Congress has done. Examples would be the Federal minimum
wage law, the Occupational Safety and Health Act and the Civil
Rights laws. The doctrine of Federal supremacy says that a State may
not, for example, pass a law requiring payment of a lower minimum
wage than the Federal law requires, but a State could require a higher
minimum wage.

The third situation is where the Congress has passed no law, and a
State is, in that situation, of course free to pass any law it wishes,
assuming it does not contravene the U.S. Constitution. An example of
this type would be the field of workers' compensation laws. There is
no Federal law right now setting standards for workers' compensation,
and the States have acted.

Under ERISA, the situation is clearly of the first type I mentioned.
And in the general coverage section of ERISA, Congress made it
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clear that ERISA was not to apply to only a few types of plans that
might otherwise have been deemed to be covered by ERISA. These
are plans maintained solely for the purpose of complying with ap-
plicable State laws dealing with workers' compensation, unemploy-
ment compensation, or disability insurance.

The Hawaii law, though, deals with health care; it requires employ-
ers in the State to provide health care coverage for their employees.
That is different than workers' compensation, unemployment com-
pensation or disability insurance, and so the preemption question
arises.

Senator MATSUNAGA. Mr. Chairman, if I may ask one question of
the panel, this might help clarify a question raised earlier by Senator
Javits.

You heard the testimony of Secretary Brown, and in his statement
he said that the Department of Labor is opposed to S. 1383-that is,
the bill introduced by Senator Inouve and myself-because it would
remove the existing ERISA protections with respect to the reporting,
disclosure, and fiduciary responsibilities of health insurance plans.

This appears to be the basis for the objection made by the Depart-
ment of Labor.

Could you state, Mr. Agsalud, whether or not the State law of Ha-
waii meets these objections?

Dr. AGSALUD. Yes, sir. I will ask Deputy Attornev General Ramil
to elaborate further, but at this point may I say that I believe the basic
concept of ERISA is to control State laws, and vet there are existing
exemptions which have been mentioned by members of the committee,
workmens' compensation, unemployment insurance, and so on, and
Senator Inouye has said that we are exempted from that preemption.

My position is why not prepaid health care also? As far as the
statement made by the USDOL, we feel that we are providing and
guaranteeing these protections through our own State government.
Mr. Ramil can elaborate.

Senator MATSUNAGA. Mr. Ramil?
Mr. RAMIL. Senator Matsunaga, I think the point is that the Hawaii

Act is a governmental insurance program, rather than employee bene-
fit plan, and therefore the reporting disclosures and fiduciary require-
ments are not necessary, or are not applicable, in that the Hawaii Act
applies to the employer doing business in Hawaii, and not to any
State fund established or maintained by that employer.

The Hawaii Act requires employers to pay at least one-half of the
premium cost, meaning that we do envision use of insurance policies
which is exempted by ERISA, and is backed up by State-administered
fund in case that employer is unable to pay his share of the premium
cost.-

So, as far as ERISA is concerned, the Hawaii Act has no conflict
with it.

Senator MATSUNAGA. No conflict?
Mr. RAMIL. Absolutely no conflict. The problem, I believe, Senator,

is that you have a broad preemption provision in ERISA, and the
problem that we have here in this case is that the Department of La-
bor always applies a broad definition to the terms of an employee ben-



229

efit plan, and combined, you would come out with the undesirable con-
sequences we have now.

Senator MATSUNOA. Mr. Chairman, if I may proceed further, we
have a representative of organized labor here, the executive secretary-
treasurer of the Hawaii State Federation of Labor, AFL-CIO, Mr.
Van Diamond.

What is the position of organized labor in Hawaii on this bill before
the committee ?

Mr. DAMOND. Senators, as our testimony indicates with the attach-
ments, beginning in January of 1977, by executive board action-

Senator MATSUNAOA. Could you get the microphone closer to youI
Mr. DiAMOND [continuing]. And then followed up by convention

resolution of the State Federation Organization in September of 1977
we have gone on record unanimously supporting Hawaii's prepaid
health law, and supporting also the proposal that was jointly intro-
duced by yourself and Senator Inouye for its passage.

Senator MATSUNAGA. Organized labor is, then, unconditionally sup-
porting the Inouye-Matsunaga bill ?

Mr. DiAMOND. That is correct. The State AFL-CIO is.
Senator MATBUNAGA. Thank you, Mr. Chairman.
Mr. Chairman, I think this is an important point because there has

been some indication that organized labor opposes the proposal. But
where labor is directly affected by Hawaii State law, organized labor
supports the program.

Senator INouyz. Mr. Chairman.
Senator BENT8ENs. Yes, Senator Inouye.
Senator Inouye. Realizing the hour is upon us, I ask unanimous

consent that prepared statements of the panel members here be made
a part of the record at this point.

Senator BENTSE&N. Without objection.
[The prepared statements of Mr. Agsalud and Mr. Diamond, and

the reply by Mr. Agsalud to the questions posed by Senator Javits
follow:]
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GEORGE A ARIVDSHI JOSHUA C AGbIALUO

ROBERqT C. GIKEY
OCFU~V o149¢roft

STATE OF HAWAII
I DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS

825 MILILANI STREET

HOM4OLULU, HAWAII f*i13

August 15, 1978

To: The Honorable Lloyd Bentsen, Chairman
Private Pension Plans and Employer Fringe
Benefits Subcommittee of the Committeee
on Finance

The Honorable Harrison A. Williams, Jr., Chairman
Labor Subcommittee of the Committee on Human
Resources

From: Joshua C. Agsalud, Director
Department of Labor and Industrial Relations
State of Hawaii

Re: S. 1383

Chairmen and Members of the Committee, I thank you for
the opportunity to present this testimony concerning Senate
Bill 1383; I hope you will find it cogent and persuasive.
We are here today to urge the passage of S. 1383 in order to
clarify that state-mandated comprehensive health insurance
plans are not intended to be preempted by ERISA and that
they are to be considered in the same light as all other
governmentally-required insurance programs. At stake is a
unique and innovative plan for providing health care insurance
coverage for virtually all workers and many of their dependents
at a cost which experience has shown to be affordable for
both employees and employers, and which involves only minimal
administrative costs on the part of government. It is a
plan that works. While universal health insurance continues
to be a subject for debate on the national level, Hawaii
comes very cIqse to having it right now. A recent federally-
funded studyT/ concludes that the insurance plans required
by the Hawaii Prepaid Health Care Act combine with Medicare,
Medicaid and individual plans to cover 96 percent of the
civilian population of the State.

_ Universal Health Insurance in Hawaii, Martin E. Segal Co.,
Federal Contract No. 299-77-0014.
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The Hawaii Prepaid Health Care Act, a summary of which
is provided for your information, has as its purpose a two-
fold objective. First, to provide health care insurance for
workers who were previously unprotected and, second, to
mandate a reasonably adequate level of coverage for those
whose existing plans provided insufficient benefits.

The means by which these objectives are accomplished
are simple. First, all employers are required to provide
prepaid health care coverage to their employees and to pay
at least one-half the premium cost. The coverage may be
from an insurance carrier, a health care contractor or
provider, an approved self-insurance plan, or a collectively-
bargained plan. Workers may be required to pay no more than
half the cost of premiums, but in no event more than 1.5%
of their wages.

Second, the law mandates that the benefits provided
must be equal to, or better than, those provided under the
health care provider or insurance carrier plan having the
most subscribers in the state and must, as a minimum, include
benefits for outpatient care; 120 days per year of hospital
care; medical fees for home, office or hospital visits;
laboratory services; maternity care and substance abuse
treatment.

Perhaps the most important effect of the enactment of
this law has been to mandate adequate, affordable coverage
for the workers at the bottom of the wage scale, particularly
those without union representation. Prior to its passage,
such workers were typically either not covered at all,
offered inferior coverage, or offered coverage at rates
beyond their means. Now, a full-time, 40-hour-per-week
worker earning the minimum wage of $2.65 per hour receives
good coverage at a cost to him or her that, by law, cannot
exceed $1.59 per week, or about $83.00 per year. A 20-hour-
per-week employee, therefore, would only pay about $41.50
per year.

It is the fate of these workers and their families that
is my deepest concern should the Hawaii Prepaid Health Care
Act be ruled to come under the preemption clause of ERISA.
It is they who are most vulnerable to rising medical costs
and who are least able to afford insurance protection. It
was this concern for the working poor--the gap group that
earns too much to qualify for welfare but not enough to
afford medical care--that let to the passage of our law, as
will now be described by Mrs. Patricia Putman, Associate
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Dean of the University of Hawaii's John A. Burns School of
Medicine. Mrs. Putman participated in the background study
that formed the basis of the law, generally directed the
enacting legislation through the state legislature, and
currently serves on the Prepaid Health Care Advisory Council.

Mrs. Patricia Putman, Associate Dean
John A. Burns School of Medicine
University of Hawaii at Manoa

Thank you for permitting me to offer my support on
behalf of a law for which many individuals and organizations
have devoted years of work and inspiration. The origin of
the Hawaii Prepaid Health Care Act begins, of course, with a
long-felt belief that a means should be found for providing
adequate, affordable health care for all, but the specific
genesis of the law may be found in a short paragraph in a
1967 appropriations act which requested studies of, and if
appropriate, legislative proposals for, increased minimum
wages, temporary disability insurance, and prepaid health
care insurance. In 1971, the study Prepaid Health Care in
Hawaii by Professor Stefan A. Riesenfeld was published by
tFe State Legislative Reference Bureau and a bill was
introduced designed to implement the study's recommendations.
It was, and is, a unique and pioneering piece of legislation
and like most such legislation it was vigorously opposed by
those who supported the status quo for both philosophical
and economic reasons.

The bill did not pass that year, nor the next, nor the
next. But in 1974, impelled by rising medical costs and the
lack of substantial progress toward national health insurance,
the bill was passed and signed into law as Act 210 of 1974
and became Chapter 393 of the 4tawaii Revised Statutes with
an effective date of June 12, 1974.

It is crucial to the understanding of the present
situation to realize that it was during the same three-year
period, 1971 to 1974, that the Congress was working on the
legislation that eventually became ERISA. Because ERISA and
the Prepaid Health Care Act were developed and enacted
simultaneously, neither took the provisions of the other
into consideration, and I offer the personal speculation
that had the Hawaii act become law in 1971, 1972, or even
1973, Congress would have included language such as we now
seek or would have provided by some other means that ERISA
was not intended to preempt such government-mandated
comprehensive health insurance plans.
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It would be strange, indeed, had Congress really intended
to nullify a law which has favorably impressed many knowledgeable
experts with its success. HEW Region IX, for instance, in
its report entitled Outreach Report on National Health
Insurance (October 1977) noted that the law "has created, in
general, a population that is far more conversant and
knowledgeable in matters related to health insurance than
populations in other parts of the region." "People.. .talk
more easily about alternatives and options," it continued,
"[and] they [have] a better feel for what National Health
Insurance could or could not do." The report concluded,
"...their collective understanding of a Federal, State and'
private role in the formulation of health insurance policy
would be valuable" in assessing administration proposals.

Another confirmation of the value of Hawaii's successful
experiment with prepaid health care insurance comes from the
draft of the study alluded to earlier by Dr. Agsalud, which
was conducted by the Martin E. Segal Company under Federal
Contract No. 299-77-0014. The study, entitled Universal
Health Insurance in Hawaii, developed criteria for the
evaluation of Hawaii's law as a prototype for national
health care insurance. These included coverage, benefits,
e64iity of financing, equity-to providers, incentives to
efficiency, acceptability, adaptability, efficiency of
administration, and quality controls. The study found that
"In terms of these criteria, Hawaii ranks quite high. [Ilt
is clear that Hawaii has accomplished in large measure what
is being sought for the rest of the country."

Even the judge who ruled against the state in Standard
Oil v. Agsalud noted that "The workers whom ERISA was primarily

ended to protect may be better off with state health
insurance laws than without them, and the efforts of states
like Hawaii to ensure that their citizens have low-cost
comprehensive health insurance may be significantly impaired
by ERISA's preemption of health insurance laws." He then
cited Justice Brandeis' famous comment, "It is one of the
happy incidents of the federal system that a single courageous
State, may, if its citizens-choose, serve as a laboratory;
and try novel social and economic experiments without risk
to the rest of the country."

This is, indeed, what Hawaii has done with respect to
prepaid health care, and I cannot believe that Congress, in
acting to reform the disgraceful mismanagement and abuse of
pension systems, intended to wipe out this most successful
"novel social and economic experiment."

33-549 0 - 78 - L6
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I thank you for your time and attention. The balance

of the testimony will be by Dr. Agsalud.

Joshua C. Agsalud

Members of the Committee, my summation will be brief.
The Hawaii Health Care Act is under attack because it has
succeeded only too well. It has required certain employers
to provide more benefits--benefits which the people of
Hawaii, through their legislators, have deemed essential--
than these companies are willing to provide on their own.
Having been defeated in the legislative arena, these
employers now seek to have the courts frustrate the will of
the people and they seek your assistance in doing so. Their
case rests on a single issue: Does ERISA prevent the State
of Hawaii from enforcing its Prepaid Health Care Act by
preempting the field of health insurance legislation for the
Federal government? There is nothing in the legislative
history of ERISA to suggest such an intent, but a court
ruling now on appeal holds that such a preemption was
accomplished by inadvertance if not by intention. When
ERISA was enacted, there was no apparent need to specifically
exclude state-mandated comprehensive health insurance laws
from its broad preemption-- tere were no such laws in
existence. Almost simultaneously, however, such a law did
come into being, and now some form of specific exclusion is
both necessary and appropriate.

Tens of thousands of Hawaii's people are now covered by
adequate health insurance as a direct result of the Hawaii
Prepaid Health Care Act. It would be a bitter irony if
ERISA, a landmark in the struggle to protect the "continued
wellbeing anl/security of millions of employees and their
dependents,"_ were to be used to cripple another milestone
in the same struggle.

The battle in the courts has just begun, and while we
are confident of a final ruling in our favor, the road to
that ruling may consume many years and many thousands of
taxpayer's dollars to reach a conclusion that, with your
help, can be reached in just a few weeks and at almost no
cost by adopting S. 1383 or in some other way clarifying the
status of state-mandated comprehensive health insurance laws
with respect to ERISA.

2/ ERISA, Section 2(a).
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It is important both to the workers of Hawaii and to
the nation that this important innovation in health care
costs protection is not allowed to die and I respectfully
urge your favorable consideration of S. 1383 or some suitable
alternative.

I will be happy to answer any questions you may have.
Assisting me will be Mr. Orlando Watanabe, Administrator of
my Disability Compensation Division--and, I might add, my
codefendent in Standard Oil v. Agsalud--and Mr. Mario Ramil,
our Deputy Attorney General assigned to that case, as well
as Mrs. Putman, whom you heard earlier.

Attachment
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HAWAII PREPAID HEALTH CARE LAW

CONCEPT

Mandates subject employers to provide health care coverage to
employees who meet eligibility requirements. While it should
not interfere with protection provided pursuant to collective
bargaining agreements, or lessen protection provided by employer
sponsored plans which are equivalent or more favorable to
employees, it affords protection to workers who do not have, or
have inadequate coverage against the high cost of medical care.

COVERAGE

Unless an employee claims authorized exemption, subject employer
must provide prepaid health care coverage at the earliest enrollment
date after an employee completes four consecutive weeks of 20 hours
each and earns 86.67 times the State's minimum hourly wage.
(86.67 x $2.65 - $230 per month)

BENEFIT STRUCTURE

Hawaii's health care plan provides for:

Hospital Benefits:

Out-patient care, in-patient care for at least 120 days in each
calendar year covering room accommodations, special diets, general
nursing services, drugs, dressing, oxygen, antibiotics and blood
transfusion services. Outpatient care for use of outpatient
hospital which also provides for surgical procedures and medical
care of an emergency nature.

Surgical Benefits:

Surgical services performed by a licensed physician; reasonable
after-care visits; services of anesthesiologist.

Medical Benefits:

Necessary home, office and hospital visits by a licensed physician;
intensive medical care while hospitalized; medical consultations
while confined; diagnostic laboratory services; x-ray films;
radio-therapeutic services.

Maternity Benefits:

If employee has been covered by prepaid health care plan for nine
consecutive months prior to delivery.
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HAWAII PREPAID HEALTH CARE LAW (continued)

Substance Abuse Benefits:

In-patient benefits for detoxification and acute care shall be
limited in the case of alcohol abuse to three admissions per
calendar year, not to exceed seven days per admission and shall
be limited in the case of other substance abuse to three admissions
per calendar year, not to exceed twenty-one days per admission.

FINANCING

Employee may be required to contribute one-half the cost of
premium, or 1.5 percent of his monthly wage, whichever is less.
Employer pays the balance.

If employer's plan does not provide health care benefits equal
to, or medically reasonably substitutable for, the benefits provided
by prepaid health care plans which have the largest number of
subscribers in the State, the plan shall be in compliance only if
the employer contributes at least half the employee and dependents
cost.

COST CONTROL - REIMBURSEMENT OF PROVIDERS

In accordance with Prepaid Health Care contract.

QUALITY CONTROL

None - except as provided by federal and miscellaneous State laws
and control exercised by Health Care Contractors.

HEALTH DELIVERY AND RESOURCES

Depends on contents of health care plan: Kaiser type - emphasis
on prevention of illness and'early detection of disease. HMSA and
Insurance Companies - generally reimbursement for illness and
sickness which have occurred.

ADMINISTRATION

Disability Compensation Division oversees program - Ensures that
employer's plan meet standards prescribed by law.
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August 4, 1978

The HonorableH'arrison A. WilliaLms
Chairman, Subcommittee on Labor
Committee on Human Resources
The United States Senate
Washington, Do C. 20510

The Honorable Lloyd Bentsen
Chairman, Private Pension Plans and

Employee Fringe Benefits
Senate Committee on Finance
The United States Senate
Washington, D. C. 20510

Gentlemen:

Local 142 of the International Longshoremen's and Warehousemen's Union fully
supports the purpose, intent, and accomplishments of the Hawaii Prepaid Health
Care Act.

Although the ILWU has succeeded In providing adequate health care for its members
through collective bargaining, we are mindful that there are over two hundred
thousand workers in Hawaii who do not have unions to protect their interests in this
area and that these workers Include a disproportionate number of low-paid, minimum
wage employees. It Is these workers who most need, and must not be deprived of,
the protection the Prepaid Health Care Act provides.

These workers are now assured of comprehensive health care benefits at a cost they
can afford, thereby improving the health and well-being of the entire community.

We commend the legislators of Hawaii for their courage and foresight In enacting
this law and urge your prompt and favorable consideration of S. 1383.

Respectfully submitted,

Carl Damaso, President
CD:bw ILWU LOCAL 142

cc: Joshua Agsalud, Director - Hawaii State Department of Labor
howu
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August 10, 1978

4 The Honorable Harrison A. Williams
Chairman, Subcommittee on Labor
Committee on Human Resources
The United States Senate
Washington, D.C. 20510

The Honorable Lloyd Benteen
A Chairman, Private Pension Plans and

Employee Fringe Benefits
Senate Committee on Finance
The United State Senate
Washington, D.C. 20510

Gentlemen:

My name is A. Van Horn Diamond, Executive Secretary-Treasurer of the Hawaii State Federation of Labor, AFL-CrO.
- I am present here today and authorized to represent Hawaii's

State AFL-CIO organization for four reasons:

(I) In response to the requests to testify for S. 1383
by Hawaii's U.S. Senators Daniel K. Inouye and
Spark N. Matsunaga, as well as Dr. Joshua Agsalud,
Director of Hawaii's State Department of Labor 4
Industrial Relations.

(2) As Executive Secretary-Treasurer of the State
AFL-CIO who happens also to be a board member of
the Hawaii Medical Services Association, it was
felt my conents would be beneficial to protecting
the Hawaii Prepaid Health Care Law.

(3) The Hawaii Prepaid Health Care Act can serve as a
possible model for a National Health Care system.

(4) The Hawaii State Federation of Labor, AFL-CIO, by
Executive Board action (January 31, 1977) and by
State Convention Resolution (unanimously adopted
September 10, 1977) opposes Hawaii's Prepaid

33545 272
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Health Care Law being pre-empted by Federal applica-
tion of pre-emptive authority under ERISA; and,
supports exempting Hawaii's statute as proposed by
S. 1383.

The legislative history of the Hawaii Prepaid Health
Care Act is a moving story of a concerned and compassionate
Hawaii State Legislature; of a State Legislature decisively
enacting legislation to meet a vital need of the citizens of
Hawaii. It is also a story of patience and patience lost.

- Of patience, awaiting the enactment of a Federal law
by the Congress relating to National Health Insurance.
Clearly, this is a need perceived and known by our
State legislators; a need vital to the general well-
being of our people.

- Of patience lost, by the continued inability of the
Congress to enact such legislation*, even as health
care cost were unaccountably and substantially
increasing.

Indeed, this is also the story of a State government and
public concerned, perhaps disturbed, that those under any health
care plan or of those covered, in some way, had inadequate health
care (benefit) coverage; had inadequate protection to meet the
known and spiraling costs of medical care, including the possibi-
lity of catastrophic loss.

Confirmation of this concern is succinctly stated in the
1974 State of Findings & Purpose relating to the Hawaii Prepaid
Health Care Act.

"Section 393-2. FINDINGS AND PURPOSE. The cost of
medical care in came of sudden need may consume all or
an excessive part of a person's resources. Prepaid
health care plans offer a certain measure of protection
against such emergencies. It is the purpose of this
chapter in view of the spiraling (sic) cost of comprehen-
sive medical care to provide this type of protection for
the employees in this State. Although a large segment of
the labor force in the State already enjoys coverage of-
this type either by virtue of collective bargaining
agreements, employer-sponsored plans, or individual initia-
tive, there is a need to extend that protection to workers
who at present do not possess any or possess only inade-
quate prepayment coverage.
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This Chapter shall not-be construed to interfere with
or diminish any protection already provided pursuant
to collective bargaining agreements or employer-
sponsored plans that is more favorable to the employees
benefited thereby than the protection provided by this
chapter or at least equivalent thereto."

Further, despite the historical ebb and flow of congres-
sional efforts to consider National Health Care legislation,
Hawaii had hopes that this sort of legislation might be enacted.
Consequently, Hawaii's State Legislature, in its wisdom, foresaw
legal and administrative problems--if the Congress did enact
such legislation. Therefore, Hawaii's Legislature specifically
included under the Health Care Law a statutory "drop-dead"
proviso, to wits

"Section 393-51. TERMINATION OF CHAPTER. This chapter
shall terminate upon the effective date of federal
legislation that provides for voluntary prepaid health
care for the people of Hawaii in .a manner at least as
favorable as the health care provided by this chapter,
or upon the effective date of federal legislation that
provides for mandatory prepaid health care for the
people of Hawaii." (emphasis added).

The Employee Retirement Income Security, I contend, by
no stretch of the imagination, provides voluntary health care for
the people of Hawaii. In fact, it does not even provide such
benefits for the people of the United States of America. It does
not now even provide for mandatory prepaid health care.

The effect of Federal pre-emption, under the current ard
seemingly strained reasoning of the U.S. Labor Department, robs
the people of Hawaii, possibly the only citizens under the Flag
of these United States, of any meaningful protection against the
substantial burdens of the spiraling costs of medical care.

Clearly, this should not be permitted to happen. Indeed,
clear thinking cannot permit this to occur. The only tolerable
pre-emption of Hawaii's Prepaid Health Care Act would be when the
Congress finally and decisively enacts a National Health Care Law.

We respectfully and urgently request the Congress to
enact a National Health Care Act. We ask that the minimus-health
care benefits be-at least equal to or, preferably, more favorable
than those enumerated in our state statute.
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Thank you for this opportunity to speak for Hawaii's
Prepaid Health Care Law. More importantly, we hope you will
favor S. 1383 so that Hawaii's lavi and its major purpose(s)
continue--without ERISA pre-emption.

The real solution is to aggressively move toward passing
a National Health Insurance Law with benefits comparable, prefera-
bly superior, to those provided by Hawaii's State Law. Until then,
Hawaii's law should be left alone, lest our situation be like a
crab trying to climb out of a bucket only to be pulled back into
the bucket by those inside the bucket.

Thank you.

AExeutive Secretary-Treasurer

AVHD: em

Enc.
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August 3, 1978

Mr. A. Van Horn Diamond
Executive Director
Hawaii State Federation of Labor
5541 Pia Street
Honolulu, Hawaii 96821

Dear Van:

On August 15, 1978, the ubcommittee on Labor of the
Senate Human Resources Committee and the Subcommittee
on Private Pension Plans and Employee Fringe Benefits
of the Senate Finance Committee, will be holding a
Joint hearing on Senator Matsunaga's and my bill,
S. 1383, the proposed amendment to the Employee
Retirement Income Security Act of 1974, which would
insure that the Hawaii Prepaid Health Care Act will
not be preempted by Federal statute.

At our request, a delegation from the Hawaii State Depart-
ment of Labor, including the Director, Dr. Joshua C.
Agsalud, will be coming to Washington on that date to
testify before the joint committee hearing.

As you know, this is an extremely important-bill for the
State of Hawaii. For many historical reasons, however,
organized labor at the national level would appear to
adamantly oppose any exemption for the Hawaii act. Accord-
ingly, I feel it would be most .beneficial to the State of
Hawaii if you would be able to come to Washington to
testify on behalf of the Hawaii State Federation of Labor.

I understand that you have already had a number of pre-
liminary discussions with the National AFL-CIO regarding
the importance of the bill to Hawaii and, this combined
with the fact that you are on the Board of Directors of
the Hawaii Medical Service Association, would make your
testimony even more critical

&KImELK: INUt a eDKI: Jmpl United S tate,j Senator
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Mr. A. Van Horn Diamond
5541 Pia Street
Honolulu, Hawaii 96821

Dear Van:

As you may know, the Subcommittee on Labor of the Senate
Committee on Human Resources and the Subcommittee on Private
Pension Plans and Employee Fringe Benefits, of which I am a
member, of the Senate Committee on Finance will be conducting
hearings on August 1S-17 on pending legislation to amend
P.L. 93-406, the Employee Retirement Income Security Act of
1974 (ERISA).

S. 1383, introduced by Senator Inouye and myself, to
provide for an exemption for the Hawaii Prepaid Health Care
Act of 1974 from the provisions of ERISA, will be included as
a subject of these hearings. Joshua Agsalud and Orlando
Watanabe of the Hawaii State Department of Labor and Industrial
Relations, Mario Ramil Deputy Attorney General, and Patricia
Putman of the University of Hawaii School of Medicine will be
appearing before the joint subcommittee hearing on August 15
to testify in support of S. 1383.

In view of your previous strong support of the Hawaii
Prepaid Health Care Act and your position in the Hawaii State
Federation of Labor, I believe that your testimony in support
of S. 1383 before the joint subcommittee hearings would be a
critically important addition to the testimony which will be
delivered by the above-mentioned panel from Hawaii.

I would therefore greatly appreciate your thoughtful
consideration of the possibility of appearing with the Hawaii
panel during the joint hearings on August 15, or in lieu thereof,
submitting a written statement for the hearing record. If you
have any questions regarding the subcommittee hearings, please
do not hesitate to contact me or any member of the Hawaii panel.

Aloha and best wishes.

Sincerely,

ark N s aga

mber S committee on Private
Pension ans & Employee Fringe Benefits
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August 7, 1978

Mr. A. Van Horn Diamond
Executive Secretary-Treasurer
Hawaii State Federation of Labor
Room 216
547 Halekauwila Street
Honolulu, Hawaii 96813

Dear Kr. Diamond:

I will be in Washington on August 15, 1978 to testify
on behalf of S. 1383, which would exempt Hawaii's Prepaid
Health Care Law from ERISA's application.

As Executive Secretary-Treasurer of the Hawaii State
Federation of Labor, you have been one of the foremost
proponents of Hawaii's Prepaid Health Care Law. Your
contacts in Washington are numerous and could be beneficial
in assisting Hawaii to obtain this important exclusion. I
am therefore requesting that you assist our efforts in
whatever way possible. Should your budget and time permit,
your presence at the hearing in support of our position will
be in my opinion improve Hawaii's chances of obtaining
passage of S. 1383.

Sincerely,

Joshua C. Agsalud
Director of Labor nd
Industrial Relations
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May 12, 1978

MEMORANDUM

To: Mr. A. Van Horn Diamond
Executive Secretary-Treasurer
Hawaii State Federation of Labor, AFL-CIO

From: Robert C. Gilkey, Deputy Director 5t
Department of Labor and Industrial Relati'ns

Subject: ERISA

The following is a brief summary of the ERISA problem
on which we will testify in Washington on June 1. We will
appreciate any assistance which you can obtain for us in
securing Congressional support for our position.

Section 514, Employee Retirement Insurance Security Act (ERISA)

.. .the provisions of this title and Title IV shall
supersede any and all State laws insofar as they may
now or hereafter relate to any employee benefit plan
described in section 4(a) and not exempt under section
4(b) ...

This provision of ERISA according to USDOL ruling
would supersede any State law which provides for
employee welfare benefit plans established or
maintained by an employer engaged in commerce.

Comnents

The Hawaii State Prepaid Health Care Law requires
employers engaged in business in Hawaii to provide
health care benefits for their employees. The Standard
Oil Company of California balked against a new require-
ment passed by the State Legislature that drug substance
abuse benefits be included in its health care plan.
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Mr. A. Van Horn Diamond
Page 2
May 12, 1978

The employer filed suit in the San Francisco U.S.
District Court claiming ERISA preempted the Hawaii
Prepaid Health Care Law and, therefore, was in its
rights not to comply with the new requirement. The
District Court judge ruled in the employer's favor.
The impact of the decision, if not appealed by the
State, would effectively nullify the protection pro-
vided the workers of Hawaii from the spiralling costs
of medical and hospital costs. Accordingly, the State
of Hawaii has filed an appeal with the U.S. Ninth
District Court of Appeals, and has also secured the aid
of Hawaii's congressional delegation in introducing an
amendment to exclude a state prepaid health care law
from the purview of EISA. The appeal and legislative
amendment is pending.
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RELATING TO HAWAII'S PREPAID HEALTH LAW.

WHEREAS, Hawaii's Prepaid Health Law
employers to provide their employees with
written health plan; and

requires all
a partially under-

WHEREAS, Hawaii's Prepaid Health Law benefits primarily
those workers who are yet to be unionized; and

WHEREAS, Hawaii's Prepaid Law also benefits some local
unions who use its terms as the base for negotiated benefits;
and

WHEREAS, Hawaii's Prepaid Law is presently being challenged
by Standard Oil of California as being preempted by the Pension
Reform Act (1974) also known as BRISA; and

WHEREAS, Hawaii's Prepaid Law can serve as a working model
for proposed National Health Care legislation in the Congress,
provided, it is not preempted by ERISA and/or federal court
interpretation; now, therefore,

BE IT RESOLVED that the Hawaii State Federation of Labor,
AFL-CIO, strongly support the exemption of Hawaii's Prepaid
Health Law from the ERISA preemption provisions; and

BE IT FURTHER RESOLVED that the State AFL-CIO urge the
Congress, through Hawaii's delegation, to protect Hawaii's
Prepaid Health Law.

Submitted by: HSFL Executive Board

Legislative Committee recommends adoption:

Convention Adoption:

Hawaii State Federation of Labor, AFL-CIO
Adopted unanimously at its Seventh Biennial
Convention, September 1977.

Yes X No
xyei No
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Insuring nat
President Carter has opened him-

self up to charges of being not par.
ticularly serious about national
health insurance with his adminis.
tration's vague pronouncements on
the subject recently.

Carter's views came in the form of
. 10 guidelines to Health. Education
and Welfare Secretary Joseph Call.
fano for developing an insurance
pi gram.

AS THE CULMINATION of more
than a year of study by a special
administration task force, the guide-
lines lack substance.

, They commit Carter to compre-
hensive health-care coverage for all

' Americans - with a significant role
for the private insurance industry (a
point with which we concur). But
that is nothing new.What is new s that Carter intends

' to spend no additional federal money

on such a program until fiscal 1963.
which would be near the end of his
second term - If he is re-elected.

Even then, he wants a plan that
would be put into effect gradually.
This has caused Senator Edward
Kennedy, the leading health insur.
ance advocate on Capitol Hill. to
break with -the president. Kennedy
and a number of organizations work-
ing for a comprehensive program
worry that with an incremental ap-
proach, opponents would have re-
peated opportunities in Congress to
undermine the system.

Kennedy now plans to submit his

ional health
own legislation later this year and
hopes it will come up for a Senate
vote before the end of 1960.

The subject is obviously complex;
health care is the third largest
industry in America.

Yet Democratic presidents sine
Harry Truman have endorsed the
concept of national health insurnce.
The Carter administration is nat
dealing with new ideas. Thus Its uf-
wUllingnes'to commit Itself to
specifics and to a faster pace at this
late stage is disapoltinL.

HAWAII SHOULD S among
stes least nty He ,B
the continued delay since neatlt
insurance coverage i M uNns .
ready ranks among tro most corn-pronm~uls M country.

51311 letaluam sine IMrequWed
Ali employes M Waur nsgo usurL.
anet ptN mieeung pPr"a ham.
areas. eween as nam M pereu' M

covered 5y one- un pmogram uo
another.

Yt much of the country,
numerous individuals and families
have no protection against catas-
trophic medical expenses. This
shouldn't be the case in the world's
most prosperous country.

A clearer and speedier commit.
meant from the Carter adminlalstration
to enact a system providing such
protection for everyone in America
is overdue.

33-549 0 - 78 - 7
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August 30, 1978

To: The Honorable Lloyd Bentsen, Chairman
Private Pension Plans and Employer Fringe
Benefits Subcommittee of the Committee on
Finance

The Honorable Harrison A. Williams, Jr., Chairman
Labor Subcommittee of the Committee on Human
Resources

From: Joshua C. Agsalud, Director
Department of Labor and Industrial Relations
State of Hawaii

Subject: Reply to Question Posed by Senator Javits

I. Nature of the Hawaii Prepaid Health Care Law

In order to respond properly to Senator Javits' question
with respect to amending the Hawaii Prepaid Health
Care (PHC) Law to make it consistent with ERISA, we
would like to clarify the nature of the PHC Law and
its relationship to other state-mandated insurance
programs for the benefit of employees. One cannot
properly speak of amending the PHC Law to "conform"
with ERISA because it is not the type of program which
ERISA was enacted to regulate. The provisions of
ERISA, therefore, have nothing in common with the PHC
Law and cannot in any logical way be applied to it.

In form and function, the PHC Law is closely related
to, and specifically designed to complement, two well-
established insurance programs that are explicitly
excluded from ERISA preemption: workers' compensation
(WC) and temporary disability insurance (TDI).
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The Honorable Lloyd Bentsen
The Honorable Harrison A. Williams, Jr.
August 30, 1978
Page 2

Through the WC program, employees are insured against
both wage loss and medical costs related to injuries
and illnesses suffered on the job, while the TDI
program offsets wage loss and the PHC program alleviates
medical costs related to off-the-job sickness or
accident.

Thus, the three programs--WC, TDI, and PHC--together
form a comprehensive legislative scheme to protect
workers from hardship related to injury or illness
whether suffered on or off the job. In each case,
employers are required to procure insurance coverage
or provide self-insurance in accordance with standards
established by statute, and in each case the state's
role is to assure that coverage is provided as required
by law, to arbitrate disputes between employers and
employees, and to preserve the rights of workers to
receive benefits to which they are entitled.

The PHC Law is clearly and unquestionably within the
class of state-mandated insurance programs intended by
Congress to be excluded from ERISA preemption. It is
just as clearly not the type of trustee-controlled
benefit plan the abuses of which called forth ERISA in
the first place. There are no funds which must be set
aside, invested, and managed by someone today in order
to provide benefits 20 or 30 years in the future.
Coverage and eligibility are established by law, not
by employers or unions. And, most of all, the employees'
rights are guaranteed by the full power of the State.

The Hawaii Prepaid Health Care Law is intended to
provide significant relief to employees in the State
from the heavy cost burden of comprehensive health and
medical care coverage. At the time of the law's
passage in 1974, many workers already had this kind of
protection through collective bargaining, public
employee programs, or voluntary action. Much of the
existing coverage, however, was inadequate to the
workers' needs; moreover, there were tens of thousands
of regular members of the work force who were not
covered at all. This health insurance "gap group"
consisted, by and large, of low-wage workers in the
services and retail trade industries.



252
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The Honorable Harrison A. Williams, Jr.
August 30, 1978
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The law now requires all private employers to provide
group prepaid health care insurance for ttoir employees
who work at least 20 hours per week after four consecu-
tive weeks of employment. This coverage may be provided
either by a plan which actually furhishes the health
care coverage (Health Maintenance Organization, or
HMO, type coverage) or by a plan which reimburses the
employee for health care costs.

The health and medical benefits required by the law
are substantially identical to the benefits provided
under the existing plans of the two types (HMO and
reimbursement) having the most subscribers in tre
State, the Kaiser Foundation Health Plan (HMO) ind the
Hawaii Medical Services Association (reimbursement).
In this way, the legislation embodies a community-set
standard for the benefit structure.

In order to discourage unneeded and uneconomic duplication
of coverage, employers need not cover employees who
have coverage under a federal law, who are covered as
a dependent under another plan providing-thb required
benefits, who are public assistance recipients, or who
are covered by another employer.

The general rule for premium cost allocation is 50% by
the employer and 50% by the employee, with the employer
empowered to withhold the employee's share from wages.
However, in order to avoid an undue burden on low-wage
earners (a principal reason for the law's enactment),
a ceiling of 1.5% of wages is placed on the employee's
contribution. If that amount equals less than half of
the premium cost, the employer is required to pay the
difference. To prevent an excessive cost to marginal
employers with few employees, partial subsidies are
available from the State's general revenues for a
portion of their employees' premiums.

The PHC Law is administered by the Disability Compensation
Division of the Hawaii Department of Labor and Industrial
Relations, which also administers the workers' compensation
and temporary disability insurance laws. As detailed
in the following analysis of the administration and
enforcement of the PHC Law, the intentional complementary
nature of the three laws enhances their efficiency and
effectiveness by making it possible to administer all
three with the same facilities, staff, and records.
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II. Administration and Enforcement

A. Introduction

Hawaii is the only State that has enacted landmark
legislation protecting eligible workers from
hardship as a result of injuries or illnesses
suffered both on and off the job, including
providing for compulsory health insurance to pay
for medical and hospital care. The Workers'
Compensation Law, first enacted in July 1915,
provides benefits to cover wage loss, medical and
hospital care and other costs incurred as a result
of occupational injuries or illnesses; the Temporary
Disability Insurance Law, enacted on June 30,
1969, assures workers wage loss benefits for
nonoccupational injuries or illnesses; while the
Prepaid Health Care Law, enacted on June 12, 1974,
assures workers benefits for medical and hospital
costs resulting from nonoccupational injuries or
illnesses. These three laws are aimed at alleviating
the economic hardships of workers on account of
injury or illness. The protection afforded by the
three laws gives workers a sense of assurance and
well-being which they would not otherwise have.

B. Similarity of Laws--Determinative Factor in the
Administrative Scheme of the Prepaid Health Care
Program

Except for a few exemptions specified in the
coverage provisions, the three laws protect almost
all workers who earn wages in Hawaii. All three
laws require employers to provide the required
coverage--either through licensed insurance
carriers or State-approved self-insurance. The
similarity of the three coverage and enforcement
provisions makes it advantageous to place the
administrative responsibility for all three programs
under one agency--the Disability Compensation
Division of the Department of Labor and Industrial
Relations. With the WC and TDI programs already
functioning when the PHC program became a reality,
all that was required was to revise the division
organizational structure to include the new program,
and to expand certain position descriptions to
include PHC duties. In terms of health care
positions, only five new positions were needed
exclusively for the new program. Other position
increases--primarily two new auditors and two
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investigators--were granted because of workload
increases in the WC and TDI programs and the
addition of PHC duties to these positions.

C. Primary Functions of the PHC Staff

The goal of the PHC program is to assure all
eligible workers that they are provided adequate
health care coverage by their employers. To
achieve this goal, the PHC staff performs a number
of important functions including employer registration,
plans review, invebtigation and audit, and record
maintenance.

1. Employer Registration

The implementation of the PHC program begins
with the registration and identification of
employers subject to the PHC Law. At the
outset of the program, finding the most
feasible system of accomplishing this was the
biggest hurdle to overcome. Fortunately, this
problem ws easily solved by the use of the
account number system previously adopted from
the Unemployment Insurance Division by the TDI
program. Since the coverage provisions of the
TDI Law are similar to the PHC Law, the account
numbers issued to TDI-subject employers could
also be used to identify PHC-subject employers.
Using the TDI computer, the PHC staff was
furnished the name, address and account number
of each employer to whom an account number had
been issued and all the necessary questionnaires
and information sheets regarding the PHC
program were sent to these employers. This
procedure enabled the PHC staff to contact and
inform all subject employers of the need to
provide PHC coverage for their employees, and
of the added requirement that their health
care provider submit the health care plan to
the PHC staff in order for the employer to be
considered in complinace. Employers who
failed to respond despite follow-ups were
referred to the investigation staff. Now,
Form DC-3 (copy attached) is sent to all new
employers.
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2. Plans Review

Ensuring the adequacy of employer plans is the
main aim of the TDI/PHC plans review function.
Depending on circumstances, this function may
be performed by the staff or by the appointed
PHC Advisory Council. There are certain plans
provided by Hawaii's two largest health care
providers (Hawaii Medical Service Association
and Kaiser Foundation Health Plan) that have
been reviewed and accepted as "standard"
plans. When a plan provides benefits which
deviate from the law, the staff initially
reviews and rejects any plan which excludes
any required benefits, such as substance
abuse. The employer is notified of his
substandard plan and apprised as to what
benefits need to be included or modified to
bring the plan up to standard. When a plan
contains benefits that are alleged to be equal
t-,, or medically reasonably substitutable for,
the benefits required by law, such a plan is
referred to the PHC Advisory Council for
reivew and recommendation as required by
statute.

3. Investigation and Audit

The primary function of the division investigators
and auditors is to ensure that employers and
insurers (including health care providers)
comply with the TDI, WC and PHC Laws. Thus,
when employers fail to provide coverage or
coverage is substandard, investigators are
dispatched to inform employers of the need to
comply with the coverage requirement. When
employees complain under the PHC Law that the
medical or hospital costs have not been paid
or that they have had to pay from their own
pockets, the investigators act to ensure that
these costs are properly paid or reimbursed by
the employer if coverage had not been provided
or had been canceled by the health care provider.
Auditors make a thorough review of employers'
records on a regular basis to ensure that
employees' share of health care premium and
TDI costs do not exceed statutory limits, and
if the employees' share does exceed statutory
limits, that the employer refunds the excess
amount to the employees.
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When persuasion and warnings fail to convince
employers to comply with the laws, more severe
enforcement actions--including penalties,
fines, and enjoining of the employer's business--
may be taken to bring about compliance.

4. Record Maintenance

Maintaining an accurate and up-to-date file of
WC, TDI and PHC plans and records is an integral
part of the program. All plans and employer
records are placed into the computer by employer
account number. All source documents are also
retained for a period of time in employer
folders and by account number sequence.
Employer plan records and information are
constantly updated as new transactions take
place, such as changes in health care provider,
cancellation, and other information. The
computer file is also updated as providers and
insurers submit weekly and monthly listings of
employers covered by or dropped from their
programs.

5. Other Functions

a. Premium Supplementation Fund

The division administers the WC, TDI and
PHC special funds. The PHC premium
supplementatiQn fund is used for two
purposes: (1) to assist "hardship-case"
employers with less than eight employees
in paying the employer's share of the
premium cost, provided they meet certain
qualifying requirements; and (2) to pay
the health care costs of an employee whose
employer is noncomplying or bankrupt,
subject to reimbursement by the defaulting
employer. In the former case, the auditor
reviews the employer's financial records
to determine if his financial condition
meets the qualifying requirements, and in
the latter, the investigator recommends,
after a thorough investigation, the use of
the premium supplementation fund to pay
for the employee's health care costs.
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b. Administrative Hearings

In any case involving the use of the
premium supplementation fund to pay for
health care costs, or the levying of
penalties or fines against a defaulting
employer, or appeals filed by an employer
or employee regarding prepaid health care
benefits, such cases are heard by an
independent hearings officer. Similar
hearings are held in the WC and TDI
programs.

III. Relationship to ERISA

With respect to welfare plans, Part One of Title I of
ERISA provides for reporting and disclosure requirements.
The basic purposes of these requirements are to inform
employees of their rights, and to assist the Secretary
of Labor in determining the financial soundness of the
plan. Thus, the fund administrators are required to
provide each participant and each beneficiary with a
summary description of their plan drafted in language
understandable by the average plan participant and to
make available a copy of the plans' annual report.

Part Four of the Title sets forth the fiduciary standards
for the management of employee pension and welfare
benefit plans. These standards provide in part that
the plan be in writing, the assets be held in trust
exclusively for the benefit of employees, and that the
plan investments be diversified. A *prudent man'
standard is established for fund administrators, and
prohibited financial transactions are listed.

ERXSA is not a national health care program providing
health benefits to all our citizens. It merely provides
protection by way of reporting, disclosure and fiduciary
requirements to employees who were able to afford and
participate in their employers' private plan.

Admittedly, the Hawaii PHC Law is not designed to
regulate existing private employee benefit plans
through reporting, disclosure and fiduciary requirements.
It is a governmental insurance program designed to
provide health care protection to workers who were
unable to afford such protection. The PHC Law, like WC
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and TDI, is directed at employers and health care
providers and not at fund administrators. The U.S.
Department of Labor's opposition to S. 1383 becomes
meaningless since under the Hawaii Law, the rights of
the employees do not depend solely on "funds" administered
by the employer or its administrator but is guaranteed
by the statute itself through a "fund" administered by
the State of Hawaii. The PHC Law mandates employers to
pay at least one-half of the premium cost for their
eligible employees thereby creating health insurance
plans for employees in most need of such protection.
The U.S. Department of Labor's position would deprive
these employees of such health insurance protection
because "it would remove existing ERISA protections
with respect to the reporting, disclosure and fiduciary
responsibility of health plans." The irony in the
situation requires no belaboring.

Furthermore, the legislative history of section 4(b)(3)
of ERISA strongly indicates that all governmental
insurance programs are not covered by ERISA. In
distinguishing private employee benefit plans from
governmental insurance programs, the Final Report of
the Senate Committee on Labor and Public Welfare on
Welfare and Pension Plans Investigation of April 16,
1956 stated:

"This [governmental insurance programs] has
stimulated the growth of private disability
insurance.

The vast private programs complement the
government programs. Both play a vital role
in our national life. It is apparent,
therefore, that legislation must assure the
soundness and honest administration of private
programs in the interest of the beneficiaries."
[S. Rep. 1734, 84th Cong., 2d Sess. 16
(1956) ].

Since WC, TDI and the PHC Law are administered in the
same manner by the same state agency, there is no
logical reason for ERISA to preempt the PHC Law and not
the other enumerated governmental insurance programs.
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It is therefore clear, from the legislative intent
behind the PHC Law and the manner in which the law is
administered by the State, that it is not inconsistent
with or in conflict with the purposes and spirit of
ERISA. In fact, preemption of such a comprehensive
health insurance law would be contrary to the stated
purpose if not the spirit of ERISA; that is, to ensure
the continued well-being and security of millions of
employees.

Attachment
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State of Hawaii
DepW tm en Labor and lIndustrhid Reladona 409 m
DISABILITY COMPENSATION DMSION
P. O. BOX 37
Honolulu, Hawall NI1

QUESTIONNAIRE ON WORKERS' COMPENSATION,
TEMPORARY DISABILITY INSURANCE AND HEALTH CARE COVERAGE

Employer Name (Last Suet, middle) Type er prWat DOL Account Wao

DBA Naw. It any Nature ofestow

Street Addrese Ckyity liSae Zip Cede

Place of uknese, If differea from above CiY and Slate Zip Code

1. Check the appropriate box(es) to indicate whether the required average has beew oblained.
a. I already have 0 WC 0 TI 0 HC coverage
b. I am excluded from C) WC l TI 0 HC coverage because (eapIla):

(The Department of Labor wiln actity you If your excilslo is disallowed).

I. WORKERS' COMPENSATION PLAN (Chapter 366, Hawaii Revised Stte,)
a. (3 1 wou like to apply ir self-lnsurance.
b. ] I have secured coverage by Insuring with: -. .. t. . .......Ca....r.Nam.

Insurnce Carier Name

Insurance Agency Name Effectliv Date Policy Member

3. TEMPORARY DISABILITY INSURANCE PLANS) (Chapter 362. Nawell Revised Statutes)
a. Indicate the eabot employees are ovemd or will be covered by your plts).

o3 Al my emsployeee are covered under one ptaa.
0 Certai clasae of employee are covered under different plane Indicate in b below the type of plaa(s) ad the caWe(m)

and number of employees effected.
b I have or plan to have the following type(a) of TDI plaa:

DOPLAN 1 PLAN 3
Inrance purchased or to be purchased from a Iewed in- Self-Inured pIle. Attached ane oplae of plen aed I*aciWa
trance carrier which pays stutory benfis. statement.

Insurance Carrier Name Asm. Kame & Addr, it applicable

As Name & Addr.. If applicable Effectv Data

o.of c ered tte t De t No. & classm of employee coved
PLAN 3 PLAN 4

Sick leave plan covered under in employer-employee col- Insurance purchased iot a Howard inenreace carrier
lective bargaining agreement. Auched is a copy of nick which pays better than stat t ry banfita.
leave provisions (If more than one union or benefits are
paid by insurance carrier, enter nformation under Item S
oan reverse.)

Name of Union timarance Carrier Nam

Agmot ENf. Date AginLt Exp Data Am.Nae Adr Effective Date

No & Classes of employee covered No &classm of employees covered
c. Indsate classes of employees excluded and the number excluded In each cla .

Excluded Clss Number Excluded

d. Deductions made from employee' wae to pay for promiums' 0 Yen 0 No
(You cannot deduct moe then on*U-afl the premium cent nor -mor tha .S% of the employee's weekly
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4. HEALTH CARm PLAN(S)- Iuptwr M1. Hawdl Revied bliates)

a. C Heatth cr covered not req ired becaeut ............... . . ..re..n
..................... .................................. - - - - ........ ..... ...... ... . . .. . .

b. Indicate the type(s) of plsa(s) you abeomy have a wil he.
C3 TYPE I-A pl which requires tha prepaid health c plan contractor. such as Kaior, to ftmnt the requred bult

an boeeOL
Name of halM om plan contractor. . . ...... ... ..................
run NO . ..... ... ........ Group No .... ..................... ftective Date
Cau of employees cowNd by pla ........................ ................. .. .... No. coverd

[3 TYE .-A plan whic requls thep d heath cm contractor, scl a HIA, to deft" at relabume t epenes
ot heaM ce. I cover bis by Insmce company, alt copy of pl for revWs by department.
Nam of bm m plan caut ..tor
Plan No. ............... ......... Gop No. ............. ......... .f.ectiw ate
It not urder your name. giv emplcyars or sodation, name tIde wbhhyosrtthcmb is

Classes of employees c - sosby plan ...
o TYE b-A plan In whih eafth cm benefit a provided according to a ocliectw borplaing apeement. Send copy

of ameemust 0cntak hamt cm pravhicnr. s mor hs one wiln enter " Information in Itm I below. U
benefit an paid by bwnsice company, &Uta copy ot plan taorek vi by department.
Name ot union -....... .........- - - - - - - -

Name ot health cm plan contractor . .........................- - - - - - - -..

Name a number ot ............................................................................................... No. coverd....
Effectlw date of speement ...................... . ........... .... ........... Expirton date o..ip.eement.

- TYIP 4-A sdf lnesed plan w~th weftory proot of solvncy d financial bility to detoxy or reimburse bth ca
benefta Attah copies of plun wbd flnenctal statement.
Name of hb h Cre pla contractor .......................................................................................................
Pius No ....................................... Otoup No . .. . ... ...... effective Dte .................... .
Classes of employee cover by plan ...................... . . ................................ No. cowrd................

c. Indicate the number of employees you think wm be exempted from coverage end the room for their exempton.
No. of employees Reason for exemption
........................... Works le than 2O hours a week
........................ Covered a a depwnt under a qualified heth ca plan
........................ Cvd by primary employee

........................... Covered by a State or Federal heaMlth are plan

........................... Covered by StU-tepwrned medical assistance or employee is public substance recipent

........................... Other coversge obtained from ................................................. ... (name of elth care
contractor) which meets the PHC Law (attach copy of plan and sAd to DC Dlvieon).

............... Other........... ..... I..............-..... ............. ... ...................... ..............

d. I applicable indicate your share and mployee's share of the premium cost (Note: you cannot deduct mor* tft One-half
of the premium not more than 1.5% of the employes WNeW If employes% here is le th-k half, you mit pay the

1. Total monthly premium cost per employee for employee only 0o S ............ d........

a. Employee pays $ ......................... b. Employer pays S ......................
2. Total months premium cost for employee and dependents covered $ .........................
a, Employeelpar $ ......................... b. Employer pays$ ......................

5. ADDITIONAL INFORMATION

nNahire Title

Print Name Telephone Date
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Answers To Questions Posed By Senator Matsunaga

SENATOR MATSUNAGA:

In your testimony you indicated that the cost of
administration is minimal. May I ask you tO elaborate?
Can you tell me how much in dollars this program is
costing Hawaii in general funds?

MR. WATANABE:

The FY 1978 budget for the Disability Compensation
Division was $1,078,000 of which $188,000 was spent
exclusively for the administration and management of the
Prepaid Health Care program.

SENATOR MATSUNAGA:

I think Hawaii has done an outstanding job in providing
for mandatory health insurance but I feel there must be
something else. That is, are there some groups not
covered and/or is additional coverage desirable? Please
name the groups and type of coverage.

MR. WATANABE:

Present law requires coverage of employees working 20 or
more hours a week after four continuous weeks of employ-
ment. The next step would be to cover all employees
including the self-employed and their dependents regard-
less of hours worked. The additional coverage desirable
would be prescription drug, dental and vision care
coverage. Before coverage is expanded, we must look at
the cost before decisions are made.

SENATOR MATSUNAGA:

Recently the President presented to HEW Secretary
Califano ten guidelines to be followed in the develop-
ment of the Administration's legislative proposal for
National Health Insurance. If you have had an oppor-
tunity to examine those ten points, could you compare
them to what the State of Hawaii has accomplished by
its Prepaid Health Care Act?

MRS. PUTMAN:

Much of what has been achieved under the Hawaii Prepaid
Health Care Law is specifically consistent with some
of the President's guideline for formulation of National
Health Insurance legislation. For example the Hawaii
Act:
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1. Assures comprehensive health care coverage to all
regular members of the work force (a regular member
of the work force is an employee who works at least
20 hours a week for four consecutive weeks).

2. Makes quality health care available to all such
employees--with basic, comprehensive out-patient
and in-patient benefits for all employees, whether
they are high or low wage earners.

3. Gives and preserves substantial freedom of choice
as to health professionals, health care institutions
and facilities, and prepaid health insurance
contractors.

4. Provides for financing the costs of mandatory
prepaid health care by contributions from
employers, employees, and the State.

5. Includes a significant role for the private
insurance industry.

6. Promotes reform such as coverage for ambulatory
and preventive services and, of course, mandated
use of prepaid plans.

7. Assures consumer representation through an
Advisory Council that includes consumer representa-
tion in connection with the administration of the
Act.

On the other hand, it is noted that the Hawaii Prepaid
Health Care Act is not in itself a factor in major reform
of the health delivery system. Other efforts and
circumstances, however, such as the rigorous cost-
containment programs of the Hawaii Medical Services
Association and of the Kaiser Foundation certified
HMO; the development of group medical practice in the
State; the favorable state of health of the population
(shown in morbidity/mortality tables); the vigorous
competition among HMSA, Kaiser, and the private,
commercial insurance industry--all of these factors,
in addition to the effective operation of the Hawaii
Prepaid Health Care Law bring Hawaii very close to the
position that the President has set for a national goal.

SENATOR MATSUNAGA:

Besides this amendment to Section 4(b)(3) of ERISA,
what are the other alternatives that will clarify
the status of the Hawaii Prepaid Health Care Law
with respect to ERISA?

-2-
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MR. RAIL:

S. 1383, the amendment to Section 4(b)(3) will clarify
that governmental insurance programs are not covered
by ERISA. There are also other alternatives--First,
the definition of the term "employee benefit plan"
can be clarified in Sections 3(1) and 4(a). To include
Hawaii's Prepaid Health Care Plan within the above
definition will result in undesirable consequences.
We note the warning issued by a recent House Report
of the Committee on Education and Labor which stated
in part:

"We are mindful of the potentially harmful
effects of an overly broad interpretation
of the term employee benefit plan when
coupled with the policy of section 514."
(H.R. Rep. No. 91-1785, 94th Cong. 2d
Sess. 48 (1977)).

Second, short of a amendment to ERISA, the Congress
could exempt the Hawaii Prepaid Health Care Law from
ERISA by giving the Secretary of Labor such authority.

SENATOR MATSUNAGA:

Assuming that S. 1383 is not passed by Congress and
assuming further that-the U. S. District Court Decision
in Standard Oil Co. of California v. Agsalud is affirmed
by the Ninth Circuit Court, what can Ue tiate of Hawaii
do to save its Prepaid Health Care Law?

MR. RAMIL:

Hawaii could establish other forms of health insurance
programs which thereby, as a practical matter, would
dismantle existing interstate plans with respect to
local employees but would definitely not run afoul of
ERISA. Thus, Hawaii could establish a health insurance
fund to be supported by employer and employee contri-
butions (as provided under the present act) and empower
the fund to arrange mandated health care benefits with
prepaid health care plan contractors chosen by employee
election. This scheme would yield the same benefits and
advantages as are provided under the present law except
that interstate employers would lose the possibility
of providing coverage of the whole work force by a
carrier of their choice. Bearing in mind that the
state could accomplish the goals of its Prepaid Health
Care Law by alternative schemes absolutely outside
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ERISA's purview, but at the price of greater inconven-
iences to multi-state employers and of greater bureau-
cratic component, it should be manifest that the proposed
clarification or correction of ERISA is preferable and
more in harmony with the over-all objectives of that
legislation.

August 30, 1978

33-549 0 - 78 - JS
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Senator Iwouyz. Mr. Chairman, may I close the presentation with
the State of Hawaii by quoting from the decision of Judge Charles
B. Renfrew when he rendered this decision on November 11, 1977. As
the judge indicated, this was an interstate transaction. Therefore, he
was forced to rule as he did. But in so ruling, he stated the following:

It troubles the court as it troubles defendants that Congress preempted the
State health insurance laws apparently without specific discussion of the need
for such a step. The workers whom ERISA was primarily Intended to protect
may be better off with State health insurance laws than without them. and the
efforts of States like Hawaii to insure that their citizens have low-cost compre-
hensive health insurance may be significantly Impaired by ERISA's preemption
of health insurances laws. Federal legislators should heed the admonition which
Justice Brandeis addressed to the Federal courts.

So, Mr. Chairman, it is our sincere hope that the committee will act
expeditiously on this matter and help to save what we believe is one
of the most innovative and successful State health insurance programs
in the Nation from termination due to inadvertent legislative oversight
in drafting ERISA.

Senator WmiUaMs. I appreciate that very much. I would like to tell
my good friend from Hawaii that we are very sensitive to the obser-
vations and admonitions from the bench. Judicial suggestions to us
on gaps or errors or omissions in legislation are taken very seriously.
For example, we moved immediately when the Supreme Court told
us we had not included pregnancy disability in discrimination in the
civil rights laws. We are now held up on it only because of the
abortion issue.

We moved then and we will on this, too.
The only limitation, of course, is the time factor.
Senator BENTsoN. Let me echo what Senator Williams has said.

Frankly, this issue, as I recall, did not come before us on our hearings
on the Finance Committee. We really did not deal with this question
of health insurance. You have brought up a very major point and
one that I join with Senator Williams in saying we will give our im-
mediate attention to.

Senator WLLmamS. We are very grateful to all of you.
You can see we are all applauding the State of Hawaii.
Thank you very much.
Senator INouYE. Thank you.
[Correspondence between Senators Williams, Inouye, and Matsu-

naga relating to the issue of ERISA preemption follows:]
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August 2, 1978

Honorable Daniel K. Inouye
United States Senator
442 Russell Senate Office Building

Dear Dan:

I understand that you and several officials of the
State of Hawaii wish to testify at the hearings on S. 3017,
S. 250, S. 1383 and other bills to amend ERISA that will be
conducted jointly by my Labor Subcommittee and Senator
Bentsen's Subcommittee on Private Pension Plans and Employee
Fringe Benefits.

At your and Senator Matsunagals request, S. 250 and
S. 1383 were explicitly noticed as subjects of the hearings,
and Lloyd and I will be pleased to accommodate you and the
Hawaii officials as witnesses at the hearings.- To ease
our scheduling problems, we would appreciate it ifyou and
the State officials could appear together on the first
morning of our hearings, Tuesday,-August 15, 1978. Steve
Sacher, Special Counsel to the Human Resources Committee,
has been in touch with Pat DeLeon and will continue to
coordinate with him and with John McLaren of Senator
Matsunaga's staff regarding the timing of your appearance
on August 15.

In connection with S. 1383, regarding ERISA's preemption
provision as it relates to the Hawaii pre-paid health care
law, there are certain difficulties from my perspective. As*
you may recall, the strong ERISA preemption language was
placed in the statute to prevent ERISA pension and welfare
plans from becoming subject to a multiplicity of State laws,
each of which would subject the plan to different obligations
respecting plan standards, types of benefits and benefit
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levels, fiduciary and reporting rules, etc. It was believed
that uniform Federal standards imposed by ERISA and the In-
ternal Revenue Code represented a more desirable form of
regulation than a multiplicity of state laws which, for
interstate plans, would undoubtedly result in disparate
treatment of participants under the same plan, depending
upon where they lived or worked, and extensive paperwork,
red tape and cost burdens for the plan administrators and
sponsors.

At the time of ERISA's enactment in 1974, we were aware
that the uniformity/multiplicity rational6 applied with
greater force to pension plans than to welfare plans, be-
cause ERISA and the Code regulate the former more exten-
sively than the latter. Nevertheless, welfare plans are
subject under ERISA and the Code to very substantial re-
porting, disclosure, fiduciary, and claims procedure regu-
lation and enforcement. Moreover, even in 1974, more than
half-a-dozen states were regulating pension plans (some
under laws containing.standards even more stringent than
those of ERISA) and several more states were poised to
enact pension or welfare plan legislation.

In the nearly four years since ERISA's enactment, a
series of knotty problems has arisen in connection with
the Federal preemption policy under ERISA. In addition
to the situation of a state law regulating welfare plans
or welfare plan benefits, such as those of Hawaii, Cali-
fornia, or, in slightly different form, New Hampshire,
ERISA preemption has been the subject of dispute in con-
nection with state regulation of uninsured multiple em-
ployer trusts, state laws dealing with age and sex dis-
crimination, alimony and support orders issuing in State
divorce proceedings, state escheat laws, community property
laws, blue sky laws, and others.

My bill, S. 3017; Senator Bentsen's bills, S. 901,
2992 and 3193; and Senators McIntyre's and Nelson's bill,
S. 1745 (all of which are also subjects of our hearings)
deal with several matters, but they all have a common
thrust, namely, improvement of the private pension system
by reduction of required paperwork and red tape, stream-
lining of administration, and direct and indirect stimu-
lants for the establishment of more and better private
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sector plans. In addition, my bill seeks to.clarify the
application of Federal securities laws to employee benefit
plans.

Human Resources, Finance, and Joint Tax Committee
staff have been working together to develop a bill that
is acceptable to both subcommittees. Lloyd Bentsen and
I both hope to move a bill through the subcommittees and
committees and onto the Senate floor in this session of
Congress. We think we can do it if the scope of the bill
is relatively narrow.

More ERISA legislation will be required next year,
because by July 1, 1979 (pursuant to P.L. 95-214), Con-
gress must take action on the subject of a report pre-
sented on June 30, 1978 by the Pension Benefit Guaranty
Corporation, dealing with the difficulties of the termina-
tion insurance program for multiemployer plans.

I am not satisfied with the present preemption policy
under ERISA, but I am quite certain that significant time
and staff resources will have to be committed to work out
a policy that is more satisfactory and that deals properly
with all of the preemption problems mentioned above. I am
equally certain that if we attempt to address any of those
state law preemption problems in our legislation this fall,
we run a grave risk of ending up with something worse than
what we have now. Accordingly, I would like to propose
that although we cover this subject fully in our upcoming
hearings, we not attempt to enact changes respecting ERISA's
preemption of state laws during this session of the Congress.
However, as part of next spring's ERISA legislation, I will
certainly work to include appropriate preemption changes
as part of that legislative package.

With best wishes,

Sincerely,

Harrison A. Williams, Jr.

Chairman

cc: Honorable Spark M. Matsunaga

-HAW:ssd
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August 4, 1978

Honorable Harrison A. Williams, Jr. '. '?
Chairman
Committee on Human Resources -3.--,
United States Senate , O 0Washington, D.C. 20510

Dear Pete:

I wishtD acknowledge receipt of your letter of August 2,
1978, concerning the forthcoming joint hearings which
you and Senator Bentsen will be holding on the Employee
Retirement Income Security ActERISA).

The morning of Tuesday, August 15, 1978, will be a good
time for Senator Matsunaga and I to appear with tMe rep-
resentatives of the State of Hawaii at your committee
hearings.

During my many discussions over the past year with the
Governor of the State of Hawaii and members of his cabi-
net in both our Health and Labor Departments, it has
been extremely clear that the State is gravely concerned
about the U.S. Department of Labor's position that ERISA
should preempt our Hawaii Prepaid Health Care Act. I
have also become quite aware of the many complexities
that exist in attempting to amend the bill.

Accordingly, your specific suggetion of covering the
status o the Hawaii Prepaid Health Care Act during
these present hearings, but then postponing possible
modifications of the exemption provisions until next
Spring's bill, does seem like a most reasonable approach.
It is extremely important to the citizens of the State
of Hawaii that our Prepaid Health Care Act remain intact;
however, I also think that it is equally important to the
highest level of our Democratic Administration that in-
novative health insurance proposals such as Hawaii's
are actively encouraged, rather than arrested. This is
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Honorable Harrison A. Williams, Jr.
August 4, 1978
Page 2

especially the case, given President Carter's personal
enthusiasm for a national health insurance proposal
under which one of the options would appear to be that
our nation should first experiment with various State-
run programs, such as Hawaii's, rather than mandate
total federal control. In this light, it would seem
infinitely inconsistent to me that on the one hand we
have the President urging a certain approach, while
on the other hand, the U.S. Department of Labor takes
the stand that these programs must be preempted by
ERISA.

Accordingly, I very much look forward to continuing to
work closely with you next Spring in devising a satis-
factory solution to what I perceive as a major difficulty.

EL K. tINOUYE
United States Senator

DKI:vbf
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Honorable Harrison A. Williams, Jr.
Chairman, Subcommittee on Labor
Committee on Human Resources
United States Senate
Washington, D.C. 20510

Dear Pete:

Thank you for providing an opportunity for the
consideration of S. 1383, introduced by Senator Inouye
and myself, to provide for the inclusion of health
insurance programs in the preemption from exemption
provisions of P.L. 93-406, the Employee Retirement Income
Security Act of 1974, during the joint hearings on pending
ERISA legislation by your Subcommittee and the Subcommittee
on Private Pension Plans and Employee Fringe Benefits,
of which I am a member, of the Committee on Finance on
August 15.

I have arranged-for a panel of witnesses from
Hawaii, who will be representing the official State
position on S. 1383, to testify before the joint Subcommittee
hearing on August 15. The panel will consist of the
following members: the Honorable Joshua C. Agsalud,
Director, Department of Labor and Industrial Relations,
State of Hawaii; Mr. Orlando Watanabe, Administrator,
Disability Compensation Division, Department of Labor
and Industrial Relations, State of Hawaii; Mr. Mario
Ramil, Deputy Attorney General, State of Hawaii; and
Ms. Patricia K. Putman, Associate Dean for Legal and
Legislative Affairs, John A. Burns School of Medicine,
University of Hawaii at Manoa, Honolulu, Hawaii. An
additional individual representing organized labor may
be added to the panel at a later date. I will be certain
to provide you with the individual's name and title in
this event.

I have written to each member of the panel from
Hawaii and have requested that they orally summarize their
written testimony when appearing before the Subcommittee
with the understanding that their complete written testimony
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will be inserted into the hearing record as though
delivered in full. Pursuant to the request of your
Subcommittee, I have also requested five advance copies
of their testimony to be delivered to the Subcommittee
on Labor four days before the hearings and 75 copies of
the testimony to be delivered to the Subcommittee on the
day of the hearing for distribution to the members of
the Subcommittees, the media and the general public.

Aloha and best wishes.

Sincerely,

7S rk Mas g
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Honorable Harrison A. Williams, Jr. ' 3.
Chairman, Subcommittee on Labor 4
Committee on Human Resources
United States Senate
Washington, D.C. 20510

Dear Pete:

Thank you for providing me with a copy of your
recent letter to my colleague, Senator Daniel K. Inouy8-,
regarding your suggestion to address the ERISA preemption

--- problem-of-the Hawaii Prepaid Health Care Act of 1974
during the consideration of ERISA legislation next Spring.

As you know, I am very much interested in obtaining
a proper and expeditious resolution of this problem for
the State of Hawaii. However, your suggestion to defer
formal action on this issue until next year is reasonable
in view of the remaining time for consideration and
passage of this year's ERISA legislation. I, therefore,
will join with Senator Inouye in working with you and
your Subcommittee Staff next year to obtain a final
resolution of this most important preemption issue.

Aloha and best wishes.

Sincerely,

U.S. Sear

cc: Honorable Jacob K. Javits , ,'
Subcommittee on Labor
Committee on Human Resources Mrn
United States Senate
Washington, D.C. 20510

Honorable Lloyd Bentsen, Chairman
Subcommittee on Private Pension Plans and
Employee Fringe Benefits

Committee on Finance
United States Senate
Washington, D.C. 20510
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Senator WILLaAs. Senator Bartlett is here. We had scheduled him
at 11:30. If you would come forward, Senator.

STATEMENT BY HON. DEWEY F. BARTLETT, A U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Senator BARTLrr. Thank you very much, Mr. Chairman.
I would like to thank the members of both subcommittees for their

efforts in holding these hearings late in the 95th Congress.
I have already delivered to the committee copies of the complete

statement on S. 2763 which I introduced on March 13, 1978, and I will
very briefly review the points made in that statement.

Before I do, I just noted, Mr. Chairman, the point you just made
about the committee paying attention to Supreme Court directives.
As far as small companies are concerned with ERISA, they are very
unlikely to be able to take a matter to the Supreme Court because of
the extreme cost to them. So there are a lot of unresolved legal matters
that do pertain to small companies, and I think do need attention.

The bill addresses some of the more pervasive problems noted by a
number of my constituents, including attorneys, certified public ac-
countants, insurance people, and businessmen. There are numerous
problems with ERISA, and S. 2763 seeks to remedy only a small
number of them.

I supported Public Law 93-406, and continue to believe that it is
imperative that protections be provided to employees. However, when
legislation creates a situation where businesses are terminating plans,
the employee is left with no protection.

Mr. Chairman, I will now briefly describe each section of S. 2763:
Section 1 raises the limit of planned assets that may be invested in

one investment from 10 percent to 30 percent. The 10-percent limit
may be practical for large corporations; however, small employers
cannot set up an individual plan under these circumstances. Small
companies, for example, are forced to have some assets not invested
at all, turn to insurance companies, or in some cases have decided to
terminate the plan.

Section 2 eliminates the requirement for payment of plan termina-
tion insurance to the Pension Benefit Guarantee Corporation for those
plans funded entirely by insurance. There is no need for this addi-
tional payment since the insurer under this set of facts assumes the
full liability on the plan. Normally, if the plan fails, the Pension
Benefit Guaranty Corporation, PBGC, pays participants substantial
portion of the benefits; however, in a plan funded entirely by the in-
surance company, the insurance company assumes full liability.

Section 3 authorizes the Secretary of the Treasury to issue a regu-
lation under which insurance company deferred annuity contracts
may be exempt from certain funding provisions. Employers who fund
pension benefits through a deferred annuity contract are faced with
a possible tax problem. The problem arises out of the requirements in
the "minimum funding standard and funding standard account pro-
visions" that require "experience credits" to be amortized over 15

-- years. An employer can only take a tax credit or pay the debit at the
end of 15 years, rather than take the credit or pay the debit each year
that it occurs.
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These sections aggravate cash flow problems and create inappro-
priate tax results. Since this problem is somewhat cornplex in nature,
I would refer the committee to the text of my full statement.

Section 4 provides that a plan which meets vesting requirements
under section 411 of the act will be treated as meeting the requirements
of section 401 unless there has been an actual pattern of abuse. This
change eliminates an overlapping provision which has created prob-
lems for many plans.

Section 5 exempts plans with less than 100 participants from the
notification to interested party requirements with respect to "advance
determination requests." The notice has not proven of any practical
use to employees and has, in-some instances, cost an amount equal to
10 percent of the establishment of the plan initially. This is a cost
saving measure.

Section 6 provides for the separate treatment of certain plans main-
tained by employers within multiemployer groups. It addresses both
the problem of subsidiary entities within larger corporations, and the
problem of liability in multiemployer plans where one of the par-
ticipating employers has no control over other members in the plan.

With ERISA, both subsidiary and parent company have the same
plan. This provides an option, but it does require the ERISA require-
ments, so it permits the company to go either way.

Finally, section 7 exempts insurance pooled separate accounts under
a group annuity contract which are issued to plans under the fiduciary
or party-in-interest provisions of the act. The existing provisions
make operation extremely difficult because of the extra recordkeeping,
clerical, and reporting needs of the various fiduciary responsibility re-
quirements under ERISA. The net result is extreme cost.

State law regulates insurer's separate accounts and requires that se
arate account assets be owned by the insurer not held in trust. Te

participation in a pooled uparate account under a group annuity con-
tract should not cause the pooled separate assets to become assets
of the plan. The operation of pooled separate accounts are similar to
those of mutual funds. The latter are presently exempt from fiduciary
provisions of ERISA.

Mr. Chairman, I again thank members of the committee for allow-
ing me to make this presentation. I do have and will introduce for the
record a statement by Douglas Fox on Senate bill S. 7263 that he had
planned to give before these joint hearings, but he was unable to.

I ask to have this made a part of the record.
Senator WmLmAS. They will be.
We appreciate your comments, Senator Bartlett. Your statement

will stimulate the Department to move with greater dispatch, I be-
lieve. That pool account question is one of them.

This will be very helpful, your highlighting these needs. We cer-
tainly will consider them very carefully.

We cannot promise you comprehensive action within the next 38
days, by the way.

Senator Bmarzir. This addresses itself to some of the problem.
I think these were problems of principal importance to a number of
small companies, so I appreciate your taking action here.

Senator WnILIMs. Senator Bentsen, any observations I
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Senator BzNTSZN. Senator Williams, you have well stated it, and I
appreciate very much your contribution, Senator Bartlett. You have
dealt particularly with some of the problems of smaller companies, and
I think your comments will be helpful to us, and we will be working
along with Senator Williams of the Human Resources Committee.

Senator MATSUNAOA. I just wish to join my colleagues, Mr. Chair-
man, in complimenting the Senator from Oklahoma.

Senator BATLrrr. I thank the Senator.
Senator WMIIrAMS. Thank you very much.
Senator BARTLE T. Thank you.
[The text of S. 2763 and the prepared statements of Senator Bart-

lett and Mr. Fox follow:]

(
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2DSzsoz S o 2763

IN THE SENATE OF THE UNITED STATES

MARtCH 17 (legislative day, FEBRUARY 6), 1978
Mr. BAwrLTr introduced the following bill; which was readtwice and referred

to the Committees on Finance and Human Resources jointly by unani-
mous consent

A BILL
To amend the Employee Retirement Income Security Act of

1974, and the Internal Revenue Code of 1954 to improve

the administration and fairness of provisions relating to em-

ployee benefit plans.

1 Be it enacted by the Senate and -Howe of Representa-

2 ties pf the United States of America in Congressaasembled;

3 SECTION 1. INCREASE IN LIMITATION WITH RESPECT TO

4 ACQUISITION AND HOLDING OF EMPLOYER

5 SECURITIES, AND EMbIOY, REAL PROP-

6 ERT..

7 (a) -GFWRAL. RuLg.-Section 407 of the Fnpoyee

8 RetremwAt Income Security Act of 1974 (29 U.&C. 1107)

9 is amended by striking out percente" each place it ap-

II' *I
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2

1 pears and inserting in lieu thereof "10 percent, or in the

2 case of a plan with less than 100 participants, 30 percent".

3 SEC. 2. EXEMPTION FROM PLAN TERMINATION INSUR-

4 ANCE FOR PLANS FUNDED ENTIRELY BY IN-

5 SURANCE.

6 (a) IN GENEBRAL.-Section 4021 (b) of the Employee

7 Retirement Income Security Act of 1974 (29 U.S.C. 1321)

8 is amended-

9 (1) by striking out "or" at the end of paragraph

10 (12),

11 (2) by striking out the period at the end of para-

12 graph (13) and inserting in lieu thereof a semicolon

13 and "or", and

14 (3) by adding at the end thereof the following new

15 paragraph:

16 "(14) which is a defined benefit plan covered en-

17 tirely through fully funded insurance policies.".

18 SEC. & INSURANCE COMPANY DEFERRED ANNUITY CON-

19 TRACTS.

20 (a) Section 301(b) (1) is amended by striking the

21 period at the end thereof, and adding the following

22 language: "or group deferred annuity contracts issued by

23 an insurance carrier (licensed under the laws of a State to do

24 buslIess with the plan).".

25 (b) Section 301 (b) (2) is amended by striking the
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I period at the end thereof, and adding the following language:

2 "or, in the case of a group deferred annuity contract, such

3 contract provides for the purchase, annually or more fre-

4 quently, of deferred retirement annuity units as shall have

5 accrued during such period, to be paid for in a single premium

6 payment in full for such unit.".

7 SEC. 4. COORDINATION OF VESTING STANDARDS AND

8 REQUIREMENTS OF SECTION 401(a)(4) OFTHE

9 INTERNAL REVENUE CODE. -

10 (a) IN GENERAL.---Paragraph (1) of section- 411 (d)'

11 of the Internal Revenue Code of 1954 is amended to read

12 as follows:

13 "(1) COORDINATION WITH SECTION 401(aX4).-

14 A plan which satisfies the requirements of this section

15 shall be treated as satisfying any vesting requirements

16 resulting from the application of section 401 (a) (4)

17 unless there has been a pattern of abuse under the plan

18 (such as a dismissal of employees before their accrued

19 benefits become nonforfeitable) tending to discriminate

20 in favor of employees who are officers, shareholders, or

21 highly compensated.".

22 SEC. 6. MODIFICATION OF NOTIFICATION REQUIREMENT

23 FOR ADVANCE DETERMINATION REQUEST.

24 (a) IN GaNBRAL.--The last sentence of subsection (a)

25 of section 001 of the Fmployee Retirement Income Se
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:1 curity Act of 1974 (12 U.S.C. 1201) "is amended by striking

2 out "The Secretary of the Treasury" and inserttig in lieu

a thereof the following: "Except in the case of an application

4 with respect to a plan with less than 100 participants, the

5 Secretary of the Treasury".

6 SEC. 6. SEPARATE TREATMENT FOR CERTAIN PLANS

7 MAINTAINED BY EMPLOYERS WITI(IN MULTI.

8 AND EMPLOYERS.

9 (a) Subtitle A of title fI of the Employee Retirement

10 Income Security Act of 1974 is amended by adding at the

11 end thereof the following'new section:'

12 "SEC. 3006. SEPARATE TREATMENT OF CERTAIN PLANB

13 AND EMPLOYERS.

14 "(a) For purposes of this Act and for purposes of

15 subchapter D of chapter 1 of the Internal revenue Code

16 of 1954, a plan (other than a plan which is a'multiemployer

17 plan as defined in paragraph (37) of section 3) maintained

18 by a corporation which is a member of a group of con-

19 trolled corporations (within the meaning of section 1563

20 of the Internal Revenue Code of 1954) shall be treated as

21 a separate plan from any other plan or plans maintained

22 by any other corporation which is a member of the same

23 group if the plan is maintained separately and independently

24 and if such treatment is not inconsistent with the policy

25 declared in section 2'

33-549 0 - 78 - 19



282

5

1 "(b) Notw*ithtandidg any provision of part V of sub-

2 title B of title I of this Act, subtitle D of title IV of this

3 Act, or section 4971 of the Internal Revenue Code of 1954,

4 an employer making contributions under a multiemployer

5 plan (as defined in paragraph (37) of section 3 of this

6 Act) shall not be liable for any penalty, tai, damages, or

7 equitable obligation with respect to the funding of such

8 plan if-

9 "(1) the employer has fully met the requirements

10 of part HI of title I of this At and of section 412 of

the Internal Revenue Coda of 1954, and

12 "(2) such liability which, but'for this stibsection,

13 would otherwise be imposed on the employer arose out

14 of a transaction or breach 'of duty over which the

15 employer had no control.".

16 (b) The table of contents Contained in section 1 of

17 such Act is amended by inserting immediately after the item

18 relating to section 3004 the following new item:

"See. 8005. Separate treatment of certain plans and em-
ployers.

19 SEC. 7. INSURANCE COMPANY POOLED SEPARATE AC.

20 COUNTS.

21 (a) Subsection (B) of section 3 (21) of the Employ-

22 ment Retirement Income Security Act of 1974 is amended

23 as follows:
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j (1) After the date "1940" strike the comma and

2 add the following language: "or a pooled separate ac-

3 count under a group annuity contract issued by an in-

4 surance company, licensed under the laws of a State to

5 do business with the plan,".

6 (2) After the words "cause such investment' corn-

7 pany" add the following language: "or insurance corn-

8 pany".

9 (8) After the words "such investment company's"

10 add the following language: "or insurance company's".

11 (4) After the words "principle underwriter" add

12 the following'language: "or insurance company".

13 (5) Strike the period after the words "principle

14 underwriter" and add the following language: "or in-

15 surance company.".

16 (6) After the words "or principle underwriter" in

17 the last sentence of this subsection add the following

18 language: "or insurance company".

19 (b) Subsection 2 of section 401 (b) of the Employ-

20 ment Retirement Income Security Act of 1974 is amended

21 by striking the comma and adding after the words "an in-

22 surer" the following language: "or a pooled separate

2? account is established under a group annuity contract,".
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1 SEC. 8. EFFECTIVE DATE.

2 The amendments made by these sections apply with re-

3 spect to plan years and applications beginning or submitted

4 more than thirty days after the date of enactment of this

5 Act.



285

STATEMENT BY DEWEY F. BARTLETT
ON S.2763 BEFORE JOINT HEARINGS OF THE SUBCOMMITTEES ON

LABOR AND PRIVATE PENSION PLANS,

MR. CHAIRMAN:

I WOULD LIKE TO EXPRESS MY APPRECIATION TO THE
SUBCOMMITTEE CHAIRMEN FOR TAKING THE TIME TO HOLD THESE

HEARINGS EVEN THOUGH IT IS LATE IN THE 95TH CONGRESS. IT

IS MY HOPE THAT THEY WILL LEAD TO SUBSTITIVE CHANGES IN THE

EMPLOYEE RETIREMENT INCOME SECURITY ACT SOMETIME DURING THE

95TH CONGRESS.

THE EMPLOYEEE RETIREMENT INCOME SECURTIY ACT WAS

HERALDED AS A MAJOR INOVATION TO PROTECT WORKERS FROM LOSS

OF PENSION BENEFITS. I SUPPORTED THE LEGISLATION WHEN IT

PASSED IN THE 93RD CONGRESS, BUT SINCE THAT TIME I HAVE

BECOME INCREASINGLY AWARE OF THE NIGHTMARE" OF PAPERWORK

AND CROSS INTERPRETATIONS THAT HAVE BEEN CREATED. THE OB-

VIOUS EFFECT HAS BEEN AN EVER-INCREASING NUMBER OF BUSINESSES

DROPPING THEIR PENSION PLAN.

MR. CHAIRMAN, I ASK THE COMMITTEE'S CONSEdiT TO INSERT

AT THIS POINT IN MY STATEMENT FIGURES PROVIDED BY THE INTER-

NAL REVENUE SERVICE' FOR PLANS, STARTS, AND TERMINATIONS

FROM THE YEAR 1970 THROUGH 1977.
THE OBVIOUS NATURE OF THE PROBLEM, AND THE COMMENTS

I HAVE RECEIVED FROM OKLAHOMANS, LED ME TO REQUEST LEGISLATIVE
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PROPOSALS FROM ATTORNEYS, CERTIFIED PUBLIC ACCOUNTANTS,

BUSINESS PEOPLE, AND INSURNACE AGENTS. THE RESULT OF

THESE PROPOSALS is S.2763 WHICH I INTRODUCED ON MARCH 17,
1978.

THE BILL ADDRESSES SOME OF THE MORE PERVASIVE

PROBLEMS NOTED BY THESE GROUPS. CERTAINLY 1 DO NOT

REPRESENT THAT THE BILL RESOLVES ALL OF THE PROBLEMS

ERISA, AND THESE RECOMMENDATIONS AND OTHERS SHOULD BE
FURTHER EXPANDED THROUGH HEARINGS SUCH AS THE ONES BEING

HELD TODAY.

S.2763 is INTENDED TO EASE SOME OF THE BURDENS ON

BUSINESS, BUT AVOID JEAPARDIZING PERFECTION NEEDED BY THE

EMPLOYEE.

IT IS IMPORTANT TO KEEP IN MIND THAT WHEN A PLAN

IS TERMINATED THE EMPLOYEEE IS LEFT WITHOUT ANY PROTECTION,

THE ALTERNATIVE OF AN INDIVIDUAL RETIREMENT ACCOUNT IS NOT

PRACTICAL FOR MANY PEOPLE BECAUSE OF THEIR LACK OF KNOWLEDGE,

OR THEIR INABILITY TO SCHEDULE PERSONAL SAVINGS PROGRAMS.

AT THIS POINT, I WOULD LIKE TO PROVIDE A BRIEF

SECTION BY SECTION NARRATIVE DESCRIPTION OF S.2763:

SECTION 1. THIS SECTION RAISES THE IIMIT OF PLAN ASSETS

THAT MAY BE IN ONE INVESTMENT FROM 10( TO 3R. A LIMIT

OF 30% OF PLAN ASSETS IN ONE INVESTMENT MAY NOT CREATE

DIFFICULTIES FOR A MAJOR NATIONAL FIRM WITH A PENSION PLAN.

HOWEVER, A SMALL EMPLOYER WHO CONTRIBUTES FROM $3,000 TO $5,000
A YEAR TO A PLAN FINDS IT EXTREMELY DIFFICULT TO FIND PROFITABLE

INVESTMENT OPPORTUNITIES FOR BLOCKS OF $300 TO $50. THE ONLY

ALTERNATIVE IS TO ALLOW THE PLAN ASSETS TO ACCUMULATE OVER

SEVERAL YEARS UNTIL THERE IS AN ADEQUATE SUPPLY OF MONEY TO MAKE
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SECTION 2. THIS SECTION ELIMINATES THE REQUIREMENT FOR

-,PAYMENT OF PLAN TERMINATION INSURANCE TO THE PENSION BENEFIT

GUARANTEE CORPORATION FOR THOSE PLANS FUNDED ENTIRELY BY

INSURANCE. THE PENSION BENEFIT GUARANTEE CORPORATION HAS

NO LIABILITY FOR INSURER GUARANTEED BENEFITS AS THE INSURER

PROVIDES THE NECESSARY GUARANTEE. PAYMENTS OF THE PREMIUM

TO THE PENSION BENEFIT GUARANTEE CORPORATION FOR SUCH

FULLY INSURED PERSONS IS A WASTE OF PLAN ASSETS,

SECTION 3. THIS SECTION AUTHORIZES THE SECRETARY OF THE
TREASURY TO ISSUE A REGULATION UNDER WHICH INSURANCE

COMPANY DEFERRED ANNUITY CONTRACTS MAY BE EXEMPT FROM

FUNDING PROVISIONS. EMPLOYERS WHO FUND PENSION BENEFITS

THROUGH A DEFERRED ANNUITY CONTRACT ARE FACED WITH A

POSSIBLE TAX PROBLEM. THE PROBLEM ARISES OUT:OF THE

REOUIREMENT IN THE MINIMUM FUNDING STANDARD AND FUNDING

STANDARD ACCOUNT PROVISIONS THAT EXPERIENCE CREDITS TO

THE PLAN BE AMORTIZED OVER FIFTEEN YEARS.

UNDER DEFERRED ANNUITY CONTRACTS, NO TURNOVER ASSUMPTIONS ARE

MADE IN SETTING PREMIUM RATES. THE REASON FOR THIS IS THAT THE

EMPLOYER PURCHASES INDIVIDUAL ANNUITIES FROM THE INSURANCE

COMPANY FOR BENEFITS AS THEY ACCRUE. ZERO TURNOVER IS THE

BASIS ON WHICH PREMIUM RATES ARE SET. WHEN AN EMPLOYEE FOR WHOM

DEFERRED ANNUITY PURCHASES HAVE BEEN MADE ON A CONTINUING

BASIS TERMINATES EMPLOYMENT, HIS NON-VESTED DEFERRED ANNUITIES

ARE CANCELLED. THE EMPLOYER CONTRIBUTIONS RELEASED BY THE
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'CANCELLATION ARE REFLECTED AS A WITHDRAWAL CREDIT. THIS

WITHDRAWAL CREDIT, ACCORDING TO IRS REQUIREMENTS, MUST BE

APPLIED IN FULL TOWARD PREMIUMS NEXT BECOMING DUE UNDER THE

PLAN BEFORE ANY FURTHER EMPLOYER CONTRIBUTIONS ARE SO APPLIED.

SIMILARLY, EXPERIENCED CREDITS DECLARED BY THE INSURANCE

COMPANY BECAUSE OF FAVORABLE MORTALITY, INTEREST AND EXPENSE

RESULTS, MUST BE APPLIED AGAINST THE PREMIUM NEXT BECOMING DUE.

THE PROBLEM IS THAT WHILE THE CREDITS MUST BE APPLIED IN

ONE LUMP SUM AGAINST PREMIUMS NEXT BECOMING DUE, ERISA REQUIRES

THAT THE CREDIT BE AMORTIZED OVER FIFTEEN YEARS FOR FUNDING

STANDARD ACCOUNT PURPOSES. THUS, ONLY ONE FIFTEENTH OF THE

CREDIT MAY BE APPLIED IN THE YEAR DECLARED AND EACH YEAR

"THEREAFTER TO DETERMINE WHETHER THERE IS A FUNDING STANDARD

ACCOUNT DEFICIENCY, AND IF SO, HOW MUCH HAS TO BE PAID BY THE

EMPLOYER TO ABATE THE DEFICIENCY AND AVOID A DEFICIENCY TAX

ASSESSMENT. THE DEDUCTION FOR THE 14/15 FOR TAX PURPOSES

MUST BE DEFERRED UNTIL'FUTURE YEARS ON A CARRY-FOWARD BASIS.

THIS AGGRAVATES CASH FLOW PROBLEMS AND CREATES AN INAPPROPRIATE

TAX RESULT.

SECTION 4. THIS AMENDMENT WOULD PROVIDE THAT A PLAN WHICH MEETS

VESTING REQUIREMENTS UNDER SECTION 411 OF THE ACT WILL BE

TREATED AS MEETING THE REQUIREMENTS OF SECTION 401 UNLESS

THERE HAS BEEN AN ACTUAL PATTERN OF ABUSE.
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SECTION 4l1 HAS BEEN INTERPRETED TO APPLY AN ADDITIONAL

RULE OF VESTING IF CERTAIN TURNOVER TESTS ARE NOT MET, THESE

TESTS CANNOT BE MET BY A VAST MAJORITY OF EMPLOYERS, AND

DELETING THIS PARTICULAR SECTION PERMITS PLANS TO MEET THE

MINIMUM VESTING STANDARDS UNDER SECTION 411.

SECTION 401(A)(4) PROVIDES THAT CONTRIBUTIONS OR THE BENEFIT

UNDER THE QUALIFIED PLAN CANNOT DISCRIMINATE IN FAVOR OF OFFICERS,

SHAREHOLDERS, OR HIGHLY COMPENSATED EMPLOYEES. WITH THESE

REQUIREMENTSo THERE IS NO NEED FOR THE ADDITIONAL,AND SOMEWHAT

DIFFERENT# REQUIREMENT FOUND IN SECTION 411(A)(1)(B). THIS

SECTION ADDS THE REQUIREMENT THAT, "THERE HAVE BEEN, OR THERE IS

REASON TO BELIEVE THERE WILL BE, AN ACCRUAL OF BENEFITS OR

FORFEITURES TENDING TO DISCRIMINATE IN FAVOR OF EMPLOYEES WHO

'RE OFFICERS, SHAREHOLDERS, OR HIGHLY COMPENSATED,"

SECTION 5. THIS SECTION EXEMPTS PLANS WITH LESS THAN 100

PARTICIPANTS FROM THE NOTIFICATION TO INTERESTED PARTY

REQUIREMENTS WITH RESPECT TO ADVANCE DETERMINATION REQUESTS,

BEFORE AN ADVANCE DETERMINATION LETTER REGARDING THE QUALI-

FICATION OF A PENSION, PROFIT-SHARING, STOCK BONUS PLAN,

A TRUST WHICH IS PART OF A PLAN, OR AN ANNUITY BOND PUR-

CHASE PLAN MAY BE ISSUED, THE APPLICANT MUST PROVIDE EVIDENCE

THAT EACH EMPLOYEE WHO QUALIFIES AS AN INTERESTED PARTY

UNDER THE REGULATIONS HAS BEEN NOTIFIED OF THE APPLICATION

FOR SUCH DETERMINATION. ALL PRESENT EMPLOYEES OF ANY

EMPLOYER QUALIFY AS INTERESTED PARTIES, AND IF THE PLAN

")AMENDMENT AFFECTS THE CONTRIBUTIONS FOR, OR BENEFITS TO,

ANY FORMER EMPLOYEE, ALL FORMER EMPLOYEES WHO HAVE A NON-
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FORFITABLE RIGHT TO AN ACCRUED BENEFIT UNDER THE PLANARE

INTERESTED PARTIES AND MUST BE NOTIFIED.

THE NOTICE HAS PROVED OF NO PRACTICAL USE WHATSOEVER

TO ANY EMPLOYEE. NOT ONLY IS IT OF LITTLE USE, IT REQUIRES

A GREAT DEAL OF ABILITY AND EXPERTISE TO COMMENT ON WHETHER

OR NOT THE PLAN MEETS THE REQUIREMENTS FOR QUALIFICATION.

THE COST OF PREPARING AND MAKING THE REQUISITE NOTIFICATION

PROPERLY WITH REGARD TO PLANS COVERING A SMALL NUMBER OF

EMPLOYEES HAS. IN SOME INSTANCES, BEEN EQUAL TO 10% OF THE

COST OF ESTABLISHING THE PLAN INITIALLY, OR AMENDING THE PLAN.

SECTION 6. THIS AMENDMENT PROVIDES FOR THE SEPARATE TREAT-

MENT OF CERTAIN PLANS MAINTAINED BY EMPLOYERS WITHIN MULTI-

EMPLOYER GROUPS.

THE EXISTING CODE SECTION, AND REGULATIONS, EFFECTIVELY

MEAN THAT ALL THE SU3STANTATIVE QUALIFICATION REQUIREMENTS OF

THE INTERNAL REVENUE CODE ARE APPLIED TO A COMMONLY CONTROLLED

GROUP TO DETERMINE IF ANY PLAN MAINTAINED BY ANY OF THE ENTITIES

WITHIN THE GROUP QUALIFIES UNDER THE INTERNAL REVENUE CODE.

FOR EXAMPLE, IF A SUBSIDIARY OF A PARENT CORPORATION, WHICH

MEETS THE CONTROL TESTS, MAINTAINED AN EMPLOYEE-BENEFIT PEN-

SION PLAN PRIOR TO ERISA WHICH QUALIFIED ON- ITS OWN IN

RELATION TO THE SUBSIDIARY ENTITY, THEN THE PLAN, IF IT IS

TO CONTINUE TO BE QUALIFIED UNDER ERISA, MUST MEET ALL THE

QUALIFICATION REQUIREMENTS CONSIDERING THE ENTIRE CONTROLLED
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, GROUP AS THE RELEVANT EMPLOYEE POPULATION. IN EFFECT, IN ORDER

TO CONTINUE THE PLAN, THE PARENT CORPORATION IS FORCED TO EITHER

ADOPT A COMPARABLE PLAN OR INCLUDE ALL EMPLOYEES OF THE CONTROL

GROUP IN THE SUBSIDIARY CORPORATION' S PLAN. THIS REQUIREMENT

DISTORTS THE EMPLOYEE PENSION BENEFIT PLAN CONCEPT IN MANY

INSTANCES. TERMINATION OF THE "PROBLEM" PLAN IS OFTEN EASIEST

AND THE MOST BENEFICIAL ALTERNATIVE,

CONTRIBUTING EMPLOYERS TO MULTI-EMPLOYER PLANS HAVE

POTENTIAL LIABILITIES OVER WHICH THEY HAVE NO CONTROL, AND

SUCH LIABILITIES MAY ARISE EVEN THOUGH THE CONTRIBUTING

EMPLOYER FULFILLS THE REQUIREMENTS OF ITS AGREEMENT WITH THE

PLAN. WHEN THE PENSION BENEFIT GUARANTEE CORPORATION

PROVIDES BENEFITS FOR A TERMINATED PLAN, THEN AN EMPLOYER

BECOMES LIABLE TO THE PBGC FOR 100% OF THE UNFUNDED LIABILITIES
IN THE TERMINATED PLAN. THE EMPLOYER'S LIABILITY MAY BE UP

TO 30% OF THE EMPLOYERS TOTAL NET WORTH.

THUS, VOLUNTARY TERMINATION OF THE PLAN COULD OCCUR

WITHOUT THE AGREEMENT OR KNOWLEDGE OF THE CONTRIBUTING EMPLOYER,

AND CONSEQUENTLY THE CONTRIBUTING EMPLOYER COULD BECOME SUBJECT

TO THE PBGC UNDER-FUNDED TERMINATION LIABILITY.

A CONTRIBUTING EMPLOYER TO A MULTI-EMPLOYER PLAN WHO HAS

FUNDED HIS PORTION (BASED ON HIS EMPLOYEES) CORRECTLY AND

ADEQUATELY SHOULD NOT BE LIABLE TO THE PBGC OR ANY EMPLOYEE

OVER WHICH HE HAD NO DIRECT CONTROL
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EC, -7. THIS SECTION EXEMPTS AN INSURANCE POOLED SEPARATE

ACCOUNT UNDER A GROUP ANNUITY CONTRACT ISSUED TO A PLAN

FROM THE FIDUCIARY OR PARTY IN. INTEREST PROVISIONS OF THE ACT.

REGULATION OF INSURANCE COMPANY OPERATIONS BY STATE

AUTHORITIES AFFORDS PROTECTION TO A PLAN PARTICIPATING IN

THE INSURER'S POOLED SEPARATE ACCOUNTS WHICH ARE EFFECTIVELY

LIKE THOSE A PLAN WOULD ENJOY IN PARTICIPATING IN A MUTUAL

FUND THROUGH QWNERShIP OF MUTUAL FUND SHARES.
THE ACT ALREADY% EXCLUDES MUTUAL FUNDS AND THE RATIONALE BEHIND

THIS EXCLUSION APPLIES EQUALLY TO INSURANCE COMPANY POOLED

SEPARATE ACCOUNTS. THESE ACCOUNTS ARE REGULATED BY A STATE

INSURANCE DEPARTMENT, AND ARE BROADLY HELD.

THE EXISTING PROVISION MAKES OPERATION EXTREMELY DIFFICULT

BECAUSE OF THE EXTRA RECORD-KEEPING, CLERICAL AND

REPORTING NEEDS OF THE VARIOUS FIDUCIARY RESPONSIBILITY

REQUIREMENTS OF ERISA. THE NET RESULT IS EXTREME COST.

IF POOLED SEPARATE ACCOUNT ASSETS ARE CONSIDERED PLAN

ASSETS, THEN A LARGE NUMBER OF TRANSACTIONS INVOLVING POOLED

SEPARATE ACCOUNTS, WHICH WOULD BE PROHIBITED TRANSACTIONS UNDER

ERISA, COULD OCCUR INADVERTANTLY. FOR INSTANCE, A DIRECT BOND

PLACEMENT OR MORTGAGE LOAN MIGHT BE MADE FROM A POOLED SEPARATE

ACCOUNT TO AN EMPLOYER hiO, UNKNOWN TO THE INSURANCE COMPANY,

IS A PARTICIPANT IN THE POOLED SEPARATE ACCOUNT BY VIRTURE OF
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,,BEING AN AFFILIATE OF THE INSURER CONTRACT HOLDER. LIKEWISE,

DIRECTLY NEGOTIATED SHORT-TERM LENDING BY THE INSURER

TO A CORPORATE OBLIGOR WHICH, UNKNOWN TO THE INSURER, PARTI-

CIPATES IN THE SEPARATE ACCOUNT, COULD BE A PROHIBITIVE TRANS-

ACTION IF THE 25Z-50% OF THE ASSETS TEST USED IN DEFINING
"MARKETABLE OBLIGATIONSn IS NOT MET WHEN TAKING INTO ACCOUNT

OTHER SUCH BORROWING BY THE OBLIGOR FROM OTHER SOURCES OF WHICH

THE INSURER HAS NO KNOWLEDGE,

THERE ARE NUMEROUS OTHER SUCH SIMILAR SITUATIONS, BUT

IT IS OBVIOUS TO ESTABLISH THE NECESSARY TESTS WITHIN THE

SYSTEM WOULD BE FINANCIALLY PROHIBITIVE.

MR. CHAIRMAN, I WOULD AGAIN LIKE TO THANK THE TWO SUBCOM-

iITTEES FOR THE OPPORTUNITY TO PRESENT TESTIMONY ON MY LEGISLATION,

I REALIZE THAT THERE IS A GROWING RECORD OF PROBLEMS AND RECOMMENDED

SOLUTIONS RELATED TO THE OPERATION OF ERISA, AND I LOOK FORWARD
TO CORRECTIVE LEGISLATION BEING DEVELOPED FROM THESE HEARINGS

AND INTRODUCED DURING THE 96TH CONGRESS.



STATEMENT BY G. DOUGLAS FOX ON-
8.7263 BEFORE JOINT HEARINGS OF
THE SUBCOMMITTEES ON LABOR AND

PRIVATE PENSION PLANS

I am a member of a 22-man law firm in Tulsa, Oklahoma.

Our firm does the legal and compliance work for approximately 125

to 150 pension and profit sharing plans for corporations located in

Tulsa and Northeastern Oklahoma. We probably do more of such work

than any firm in the eastern half of our state. The vast majority

of the plans that we represent have fewer than 50 participants.

Many of them are small businesses and small professional corpora-

tions which cannot afford the luxury of computers, full-time

personnel managers or large accounting and legal staffs.

I strongly support and endorse S.7263, the Bill intro-

duced by Senator Bartlett, to alleviate some of the problems

created by ERISA. ERISA was a classic case of legislative over-

reaction. It is clear that there were some problems in the pension

and profit sharing plan area before ERISA. In my experience, the

problems of improper transactions, inadequate funding and discrimi-

nation were the exception rather than the rule. ERISA created

problems at least as great as those which it sought to solve. It

would have been possible, for example, to have drafted legislation

that established standards on eligibility, vesting, investments, and

plan administration without creating the enormous compliance,

accounting and reporting requirements that ERISA did.

It is abundantly clear that ERISA requires the filling

out of reports and notices that are never read by government
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obvious that larger companies can spread compliance and reporting

costs over a greater number of employees and frequently have staff

and facilities, including computers, which can make compliance at

least manageable.

Senator Bartlett's Bill takes an initial but importflxt

step toward reducing some of the problems which ERISA caused. I

urge its favorable consideration by the Subcommittee.

While it has frequently been said that lawyers are

responsible for the trend toward complexity in our laws and that

lawyers are the beneficiaries of this complexity, I assure you that

most lawyers do not wish to make money by performing needless

services, preparing papers and reports that are never read, and

collecting fees that are disproportionate to any possible benefit

to their clients. I strongly urge Congress to take steps to reduce

the staggering burden that has been imposed on American business

generally and small business in particular by ERISA.
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Senator WIuLMs. Next we will have Mr. Halperin from the De-
partment of the Treasury.

STATEMENT OF DANIEL I. HALPERIN, ACTING DEPUTY ASSISTANT
SECRETARY OF THE TREASURY (TAX LEGISLATION), DEPART-
MENT OF THE TREASURY, ACCOMPANIED BY FRED OCHS, DIREC-
TOR OF THE EMPLOYEE PLANS, DIVISION OF IRS; AND IRA
COHEN, DIRECTOR, ACTUARIAL DIVISION

Mr. HALPERIN. Thank you, Mr. Chairman.
Senator BENTSEN. I might, Senator Williams, as we said to the

Under Secretary of Labor, we have had many days of testimony by
Deputy Assistant Secretary of the Treasury, and his contributions to
our deliberations to the Finance Committee have always been very
helpful. Delighted to see you this morning.

Mr. HALPERIN. Thank you, Senator Bentsen. I appreciate the oppor-
tunity to be here this morning.

With me are Fred Ochs, Director of the Employee Plans, Division
of IRS, and Ira Cohen, Director of the Actuarial Division.

My statement deals with most of the areas you previously discussed
with Under Secretary Brown. I will try to briefly summarize some of
the points we dealt with that primarily involve tax policy.

We will, along with the Labor Department, be submitting a detailed
analysis of the entire provisions of the bill.

I would like to make one comment on the proposal for the reorga-
nization plan to eliminate some of the situations of overlapping juris-
diction. As discussed earlier today, we will be evaluating the operation
of the interim solution, and by April 1980 we will be making legislative
proposals for the future.

I would hope at the same time that there would be further evalua-
tion of some of our concerns with a single agency that have caused our
Department not to endorse that approach as yet.

The Treasury has had two main concerns with a single agency.
The first is that the private pension system is now based on tax incen-
tives and tax penalties. That continues even under the single agency
proposal, S. 3017.

The plans are still given tax benefits if they comply. They still suffer
tax penalties if they do not comply.

That requires the new agency to certify to the IRS as to compliance
with the tax laws.

Now, there are a few precedents for that, but all of them involve one
determination made at a single point in time. The decision as to whether
a pension plan qualifies is made not only on the face of the plan but
also is a matter of continuing investigation as to its operation and
as to how it deals with an ever-changing group of employees. That
would mean if Internal Revenue Service is auditing a taxpayer and
has to decide whether they are entitled to a tax deduction, or whether
a particular employee is entitled to 'be treated for income or estate tax
purposes as if he or she were a participant in a qualified plan, IRS
would have 1-o know whether that plan is qualified, and if that dbter-
mination is to be made by a separate agency, we are left with the
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problem of how to coordinate that agency's determination with the
I RS. So we think there are problems continuing problems, of so-called
dual jurisdiction even under a single agency approach that must be
taken into account.

We are also concerned about the possibility of compromising tax
equity if the determination of qualification for tax benefits is moved
outside the Internal Revenue Service.

I might note that whether or not a plan discriminates in favor of
high-income employees and whether or not a plan provides excessive
benefits to particular individuals are not matters that are presently
within the concern of the Department of Labor. They bear solely on
whether a plan is entitled to the tax benefits under the Internal Reve-
nue Code, and with the policy that these tax benefits should not be
provided unless they are going to a diversified group of employees, and
not excessively to particular individuals. We are concerned that elimi-
nating IRS authority over these issues would have the possibility of
compromising tax equity.

We also point out that S. 3017 does leave the Service with jurisdic-
tion in a number of areas, including church and governmental plans.
So it is not a clean break.

I think we are really talking, not about single jurisdiction versus
joint jurisdiction, but really about where the break should be. The
interim reorganization plain put forth by the President breaks it at a
particular point. S. 3017 breaks it at a different point.

I think we need to clarify and examine which of those points may be
more beneficial in terms of reducing the burden to the greatest pos-
sible extent on plan administration.

I just want to make one point on reporting. As you heard, the-De-
partment of Labor and the IRS have agreed in principle on a 3-year
cyclical filing for small pension plans. Your bill would have a 5-year
cycle. The main reason the Service is concerned with getting a report
at least every 3 years is the fact that that ties in with the statute of
limitations, which is now 3 years. They would want to receive a report,
a detailed report, in that time period so that they would still have the
time to deal with any violations of the statute.

The main issue that I wanted to comment on this morning is the
question of deductible employee contributions to qualified plans.
S. 3017 will allow up to $1,000 to be contributed on a deductible basis
by an employee, provided the employee's adjusted gross income is
$30,000 or less. For employees between $30,000 and $35,000, some
smaller amount of deduction is allowed. Those who earn over $35,000
are not allowed a tax deduction for employee contributions.

That provision seems to be aimed at the problems that we have run
into by the establishment of individual retirement accounts. Indi-
viduals who are not participants in qualified plans are allowed to es-
tablish IRA's and take a deduction of $1,500. That has created a situ-
ation where former second-class citizens, those who did not have plans
established for them by their employers, are now becoming in some
people's eyes first-class citizens because they can get the full $1,500
deduction while for other people participating in an employer's plan,
the contribution is not ')nly less than $1,500 but, in many cases, of no
benefit because the employee terminates service without a vested bene-

33-549 0 - 78 - 20
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fit. These people are looking for the opportunity to make IRA con-
tributions and get an IRA deduction. Trying to solve that problem
within the context of an IRA-to reduce the $1,500 limit on IFA con-
tributions by amounts put aside for the employee in a qualified plan,
and looking to see whether those amounts vest or not-is enormously
complicated and I think wisely avoided by S. 3017.

The problem, however, of opening iRA's up to everybody who par-
ticipates in a qualified plan is the question of discrimination. We know
from our statistics that IRA's are much more widely used by people at
high-income levels. We find that 49 percent of people over $50,000
of income who are eligible to use IRA's do so. When you get down be-
low $15,000, we have about 2 percent utilization. If we opened up IRA
to people who are participating in qualified plans, that disparity
would increase because the large number of high-income people who
are now participants in qualified plans would put another thousand
dollars away on a tax deductible basis, just transferring one savings
account for another.

The bill tries to deal with that problem by limiting the extra $1,000
contribution to those who earn $3t,00U or less. We think that this
moves in the right direction, but that the income level is too high. It
will concentrate tax benefits for people that are around $30,000 which
is far above the median level of earnings in this country.

A broader approach to the issue might be to allow employee con-
tributions to qualified plans provided employees who participate form
a nondiscriminatory group. We testified on that issue before Senator
Bentsen on March 15. We pointed out at that time that the law in this
area, the question of what employee contributions can be deducted, has
now gone off in about 9 or 10 different directions, and we would hope
that it could be made more uniform. The Revenue Act of 1978, as just
passed by the House of Representatives, does have three provisions
in this area dealing with salary reduction agreements for employees
of State and local government, so-called cash and deferred profit shar-
ing plans, and so-called cafeteria plans, where the employee is allowed
to select the benefits he or she desires.

What the House bill does, however, in the first two areas, salary re-
duction arrangements and cash and deferred profit sharing arrange-
ments, is to allow a full tax deduction for employee contributions
without adequate nondiscrimination requirements. And in the case
of State and local government -mployees, without the normal limita-
tions on benefits.

Thus, we have trouble with that bill, but it does raise the issue which
is similar to the issue raised by S. 3017 of the deduction of employee
contributions to qualified plans.

As I say on page 10 of my statement, we have supported S. 4140 in-
troduced by Senator Bentsen, which does allow deductions for em-
ployee contributions to qualified plans provided the total put aside by
the employer and the employee is not greater than $1,500.

There is also before the Finance Committee, S. 3288, which would
allow employee contributions to be deducted if, in fact, the employees
that participate and make deductions on their own, form a nondis-
criminatory group.

That is the approach the House has taken with so-called cafeteria
plans.
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That is the approach that we think is the most productive, and we
would hope that this committee and the Finance Committee will con-
sider that approach.

One has to keep in mind here that there is a tremendous amount of
revenue involved. We think revenue costs under section 303 of the
bill is upwards of $2 billion, and that is with the $1,000 limit, With-
out the limitation, the revenue cost, of course, could be much greater.

Just briefly, I want to discuss the credit for new and improved
plans. Ve recognize that the amount of coverage of the private work
force in qualified plans has not appreciably increased from about 50
percent of the work force for a number of years. And we realize within
the present framework of tax incentives, it is not likely togo much
higher. That, I think, properly encourages people to look or other
ways to bring about increased coverage of the private sector in quali-
fied plans.

We have, however, some problems with the suggestion for a credit.
The credit can be enormously expensive. If we are going to go this
route, we ought to try as hard as we can to focus on those areas that
are a problem. The bill would limit the credit to small employers.
Many small employers, particularly professional organizations who
have relatively high income among their owners, do not resist setting
up qualified plans..

We think more investigation needs to be made into the question of
identifying those employers that do not establish new pension plans.

Is it the size of the work forceI
Is it the average earnings of the work force?
Is it the income level of the corporation?
Perhaps if we can pin it down sonic more and find out where re-

sistance is, we can target the tax benefits. Because if we do not do that,
we are going to spend a lot of money just to get the same amount of
coverage we would have obtained in any event. We have no real assur-
ance of how much more coverage will be brought about by this

nditure.
eVe do support the provision of the bill which would deny IRA con-

tributions to owners of the business. There is a problem when an in-
dividual who owns his own business, instead of setting up a qualified
pension plan for himself and his employees, puts aside $1,500 a year in
an IRA only for himself and leaves his employees out. That results
in IRA's leading to less coverage than might have resulted before
ERISA was adopted. This certainly was not the intention.

IRA's ought to be solely for those people who did not have a choice
as to whether the company would establish a plan or not. They should
not be an alternative form of savings for the owner who can make a de-
cision to establish a qualified pension plan.

I might also mention the question of joint and survivor annuities.
We are of course, concerned about the protection of a spouse who has
been relying on the worker's earnings for support. But there is a de-
parture being proposed here. Up until now, there has been a separa-
tion between pensions and life insurance. Many companies do not have
death benefits under their pension plan, but adequately provide for
their employees' early death through a life insurance program. And I
might point out that the tax law, the way it stands today, actually
does encourage that separation.
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The joint and survivor annuity provisions up to now have basically
said that if an employee has reached the age where he or she could
have retired, at that point death cannot lead to lack of protection for
the spouse. We have not said that death of the worker at an early age
could not cause an otherwise vested benefit to be forfeited.

I think when we move in this area, we are raising several issues.
No. 1, should nonforfeitable benefits be payable even on the death

of the worker. Two, if you forfeit, if the worker dies, should it be the
worker and spouse who have died before you allow for forfeiture.

The third issue raised by the joint and survivor provision is how
much of this should be mandated I Should there be a way for employee
and the spouse to elect out.? . '

You have certain situations where a joint and survivor annuity
would not make any sense. Perhaps the wife is terminally ill. Perhaps
the wife is working and has her own pension and each would rather
have a straight life annuity rather than a joint and survivor--cross-
survivor benefits from each other's plan.

INTe think these are important questions. We are not sure what the
right answers are to them, but we think they need to be considered be-
fore we increase the protection of the joint and survivor annuity rule.

In conclusion, Mr. Chairman, we think enough time has gone by from
initial passage of the statute to evaluate the workings of ERISA and
to consider needed changes.

We are pleased to have the opportunity to participate in that effort
and we would hope to work with you in developing a bill that will
continue along the path first started in 1974 and increase the protec-
tion in the private pension system.

Thank you.
[The prepared statement of Mr. Halperin follows:]
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STATEMENT OF
DANIEL I. HALPERIN, ACTING DEPUTY ASSISTANT SECRETARY

OF THE TREASURY (TAX LEGISLATION)
BEFORE THE SUBCOMMITTEE ON LABOR OF THE SENATE

HUMAN RESOURCES COMMITTEE AND THE SUBCOMMITTEE ON PRIVATE
PENSION PLANS AND EMPLOYEE FRINGE BENEFITS OF THE

SENATE FINANCE COMMITTEE
August 15, 1978

Messrs. Chairmen and Members of the Subcommittees:

I am pleased to have the opportunity to appear before you
today to discuss the several bills you are addressing concerning
the private pension system.

The broad policy issues I will address today include those
proposals concerning the jurisdiction of the administration of
the Employee Retirement Income Security Act of 1974 (OERISAO).

A second area of proposed major change is in ERISA reporting
and disclosure requirements. My testimony focuses on those
proposed changes affecting requirements specified by the Internal
Revenue Code.

The third major area encompasses changes in the rules
designed to prevent those persons connected with a plan from
engaging in transactions that are likely to lead to conflicts of
interest and consequently impairment of plan assets--fiduciary
responsibility and prohibited transactions.

The fourth area of broad policy proposals I will address are
those designed to encourage more savings for retirement: by the
employee through deductions for contributions to employer plans;
by the employer through a credit for new and improved plans; and
by the development of special master and prototype plans. The
denial of IRA deductions in certain cases also furthers this
goal.

Finally, I will outline the basic policy issues that are
inherent in the changes S. 3017 proposes to ERISAIs joint and
survivor annuity rules.

We plan to submit shortly a brief analysis and the position
of the Department on the less far reaching changes also proposed
by S. 3017.

B-110S
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The Treasury Department will not comment on those issues
that fall outside its administration: for example, S. 260
relating to reductions in disability payments S. 1383 regarding
preemptIon of health plans and those areas of reporting and
disclosure administered solely by the Labor Department.

Dual Jurisdiction

As you know, the President announced last week his
Reorganization Plan Number 4. This proposal to divide rulemaking
jurisdiction between the Departments of Treasury and Labor is
described in the testimony of the Department of Labor. We are
confident that this plan will reduce substantially the
difficulties caused by the current, overlapping rulemaking
authority. The plan is designed to be evaluated in early 1910.
Based on that evaluation, the Administration will submit
legislative proposals for a long term administrative structure
for ERISA. This interim plan does not prevent adopting a single
agency approach in the future.

We have not supported the single agency concept to date in
part because we are reluctant to thrust a new administrative
system on the pension industry before there has been a more
in-depth analysis of the problems it raises. There are two major
areas of concern to the Treasury Department. First, a single
agency will not eliminate the need to coordinate with the
Internal Revenue Servicel the agencies will have to begin again
to learn to cooperate on a different basis. Second, reducing the
role of the IRS in determining eligibility for tax benefits may
impair equity in the tax system.

The first concern I stated arises because the private
nsion system is now based on tax incentives and penalties.
O7ke other single agency proposals, S. 3017 uses these incentives

and penalties, recognizing that the potential loss of tax
benefits may be a more effective deterrent than the threat of
injunctive relief or other action by an agency other than the
IRS. Under S. 3017, the new agency would certify the tax
qualification or disqualification of a plan to the Service. Such
qualification affects issues left to the Service, includinI
taxation of participants on distributions and the employer s
deduction.

A few, isolated precedents exist for certification by
another agency to the IRS for tax purposes. In general, however,
these cases involve a single factual determination made at a
single point in time._1/ In contrast, in the area of
tax-qualified penslonp-ans, tax qualification must be based on
the plan in operation. The result must be continued
certification of operational facts as affecting tax liability
initial qualification does not suffice.
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This procedure requires coordination of tax audits with the
other agency or, if all functions are transferred, presumably an
entirely separate audit of pension issues with IRS auditors
instructed not to raise such matters. If the IRS is required to
await determinations by another agency, its ability to conclude
audits of the employer and all plan participants would be
impaired. In other words, new types of dual jurisdiction would
exist.

Furthermore, the more "certification' one places in a single
agency, the more likely it is that tax equity may be compromised.
S. 3017 would transfer the Code's qualification standards
(including nondiscrimination and limits on benefits for the
highly compensated) to the new agency. Discriminatory treatment
and excessive contributions may seriously compromise tax equity
and yet may have little to do with retirement security, as
evidenced by the fact that they are not presently a concern of
the Department of Labor. Therefore, continued IRS authority over
these issues seems appropriate.

I would also point out that even S. 3017 does not cleanly
divide jurisdiction. It does not make all plans subject to the
single agency through the certification process. S. 3017 retains
jurisdiction in the Service over, among other provisions,
individual retirement accounts and the excess contributions tax
on Keogh plans. Furthermore, the Code provisions would apply to
governmental and church plans and nonqualified plans.

The total division of authority proposed by S. 2352 raises
some of these same issues. Employers could be faced with more
duplicative jurisdiction if the Labor Department audited a
pension plan for violations of prohibited transactions and the
Service for tax qualification. Even more important, we believe
that the use of the IRS audit force is critical to adequate
enforcement of the prohibited transactions rules.

To reiterate, the dual jurisdiction reorganization plan
developed within the Administration has important and immediate
benefits it does not develop new problems, nor does it weaken
enforcement of employee rights. Nonetheless, we recognize the
importance of, and encourage, this dialogue to fully examine the
issues before the pension community may again be subjected to a
new form of administration.

Reporting and Disclosure

The Internal Revenue Service recently has testified
concerning its efforts in the area of reporting-and disclosure.
Specifically on June 27, the Assistant Commissioner for Employee
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Plans and Exempt Orgainzsations testified before the Senate
Finance Subcommittee on one of the bills considered here, S.
3193. 1 will briefly address three of the proposals made by that
bill and several others considered here.

First, the proposal has been made that the Labor
Departmerft's plan description (EBS-1) and the Service's
application for a determination letter (5300 series) should be
combined into one form. Because the Labor Department is now
considering elimination of the 3BS-1, concern over it may have
dissipated. We believe that further consideration should be
given to consolidating IRS and Labor forms, but that
consolidation issues can best be pursued administratively.

Second, the bills propose a single form for annual reports
by the three agencies. This already has been accomplished
through administrative action.

Third, cyclical filing--every five years--is proposed for
the annual reports, with staggered filings of the major report
every five years and a simplified report in the other years. The
Service has agreed in principle with the Labor Department for
filing of a compliance-oriented annual report every three years
by plans covering fewer than 100 participants. There will be an
abbreviated filing in the other years. The three-year cycle is
essential considering the statutory assessment period of three
years from the date of filing a tax return.

One bill, S. 2992, proposes uniform acounting standards for
various purposes for pension plans. The Treasury Department is
commenting in detail on S. 2992 in a bill report. That report
states that we do not believe legislation is appropriate at this
time. First, Treasury is opposed to the requiring of a single
funding method for purposes of sections 404 and 412 of the Code
(relating to the limitations on deductions and the minimum
required contribution). We believe that with respect to reports
to plan participants, section 103(d) of ERISA contains adequate
statutory authority for the determination of appropriate
information for their benefit. The Labor Department is
considering this problem and it does not appear essential to
mandate a single funding method at this time.

Second, Treasury is concerned that prescribing a uniform
method for some purposes will cause it to be used in other areas
where it may not be appropriately and that uniform data may not
be produced at a reasonable cost to plans which are using other
actuarial methods for other purposes such as the calculation of
actual contributions.
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Fiduciary Responsibility and Prohibited Transactions

In changing to a single agency, S. 3017 would also delete
the excise tax that is now used to deter plan officials from
entering into prohibited transactions. Similarly, it would
delete the 1000 correction penalty. In lieu of these provisions,
civil litigation is left as the sole remedy.

It is our belief that the annual excise tax is an effective
deterrent to persons engaging in the enumerated transactions. If
the only relief available were in equity, the
plan often could easily (and basically without cost) undo its
transaction. There could be no downside risk to engaging in
these transactions. Under the current system, the tax is
coordinated with the Labor Department's seeking equitable reliefso that participants are made whole, but persons connected with
plans also are deterred from ever engaging in the transactions.

Another bill under consideration, S. 1745, also would change
the rules applying to fiduciaries. We concur in the Labor
Department's analysis of the prudence standard and consequently
of their position on this bill.

Deductible Employee Contributions to Qualified Plans

Provisions of S. 3017. -- Under section 303 of S. 3017, an
employee who is an active participant in any one of a number of
types of tax-favored plans may make a deductible contribution to
the plan. The deductible contribution is limited to the lesser
of 10% of compensation for the taxable year or $1,000. However,
if the indiviudal's adjusted gross income (AGI) exceeds $30,000
($15,000 in the case of a married individual filing a separate
return), the deductible limitation is reduced by 20% of the
amount by which that AGI exceeds $30,000 (or $15,000). Thus, for
example, a single individual having AGI of $31,000 would have the
maximum deductible contrc-gtion reduced by $2Q0 (i.e., 20% of the
$1,000 excess over AGI of $30,000), and the limitation would be
reduced to zero at AGI of $35,000.

The plans to which deductible contributions can be made
include plans qualified under section 401 and similar provisions
of the Code, governmental plans (whether or not qualified), and
tax-deferred annuities maintained by tax-exempt institutions
under section 403(b). Thus, self-employed individuals and
participants in government plans could benefit under this
provision of the bill.

Under a separate provision of this section, a plan could not
be qualified under section 401 of the Code unless it accepts
deductible employee contributions up to $1,000 per calendar year
for each employee.
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Problems Affected by the Bill. - Present law creates tvo
problems which would be affected by S. 3017. S. 3017 seems to be
concerned with the ability of a participant in a tax-favored
retirement plan to make deductible contributions to an individual
retirement arrangement, but it also affects the broader problem
of the tax teatment of employee contributions to retirement and
fringe benefit programs.

(a) IRA contributions. -- An individual who is entitled to
make deductible contributions to an individual retirement count
(IRA) may generally make a contribution up to the lesser of
$1,500 or 15 percent of compensation for the year. Bowever, an
individual say not make a deductible contribution for a taxable
year to an IRA if he or she is an active participant during any
part of the taxable year in a qualified plan, a tax-deferred
annuity maintained by a tax-exempt institution, or a governmental
plan (whether or not qualified). As a result, an active
participant in such a plan may not ake a deductible
contribution, even though the--employer's contribution to the plan
on his or her behalf might be quite small or the individual might
never vest in a retirement benefit because of frequent changes in
jobs.

In an extreme example of this disparity, an individual
earning $10,000 and not participating in any retirement plan
could make a deductible IRA contribution of $1,500, whereas a
second individual with the same income who receives an allocation
of a minimal amount under an employer-maintained plan would not
be able to make an IRA contribution.

There is no easy answer to this dilemma once the decision to
create IRAs has been made. Allowing all participants in
qualified plans to make deductible contributions to IRAs is
unacceptable. IRAs already are inherently discriminatory in that
there is much greater utilisation by eligible individuali-at
higher income levAls. Opening IRAs to participants In qualified
plans will substantially increase this disparity. However,
a solution to the problem which remains solely within the current
IRA structure and limitations is necessarily complex. For
example, efforts to develop procedures to reduce the IRA
deduction limitation by the amount of employer contributions
allocable to a particular employee under a defined benefit plan
have not been successful.

Because of the complexity inherent in an IRA approach, it
can be argued that the inequity, if any, should be accepted
without further solution. Moreover, although allowing IRA@ to
individuals who participate in modest retirement plans may
mitigate employee objections to establishment of such plans, it
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is possible that those employees who establish IRAs will resist
plan improvements. Therefore, although pressure against the
establishment of qualified plans might be reduced, attempts to
meld qualified plans with partial IRA deductions within the
framework of the current IRA rules could still have an adverse
effect on qualified plans. We discussed these concerns at
greater length in testimony before the Subcommittee on Oversight
of the House Ways and Means Committee on February 16, 1978. in
general, the better approach may be to retain IP s only for
employees who do not participate in employer-maintained plans.

(b4- Treatment of employee contributions generally.

(1) Present laws The broader problem is the question of the
tax treatment of employee contributions to tax-favored employee
benefit plans. The law on this point now goes in many
directions, due to the variety of types of employee benefit plans
in existence and the varying approaches to the treatment of
employee contributions to them. These plans include traditional
types of qualified retirement plans, so-called *cash or deferred"
profit sharing plans, unfunded salary reduction arrangements
maintained by State and local governments, and a number of
others. In testimony before the Subcomittee on Private Pension
Plans and Rmployee Fringe Benefits of the Finance Committee on
March 15, 1978, we suggested that Congress and the Treasury
together begin to give serious consideration to the possibility
ef deductions and exclusions for employee contributions to all
types of tax-favored deferred compensation arrangements and
fringe benefit plans. We pointed out that it seems to us that a
unified system could be developed under which amounts set aside
at the employee's election are deductible or excludable if the
arrangements are nondiscriminatory with respect to both coverage
of em loyees and benefits (or contributions) actually provided
and where excessive deferral is not created. However, care subt
be taken to prevent undue revenue costs.- We indicated in March
that a possible starting point would be an expansion of the
proposal concerning cafeteria plans contained in the President's
tax reform program to both cash or deferred profit sharing plans
and salary reduction arrangements for government employees. On
Nay 4 we submitted to the Finance Committee and the House Ways
and Means Committee a proposal to establish uniform, favorable
treatment of salary reduction contributions to those types of
plans.

(2) H.R. 135111 3.R. 13511, the Revenue Act of 1978 as
adopted by the louse of Representatives, deals with three types
of arrangements which, as a result of that bill, would continue
to receive tax-favored treatment.
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(A) Cafeteria plans. -- The bill adopts a provision which
is substantially the same as was contained in the
Administration's Tax Reform Proposal. The rules for cafeteria
plans 2/ would result in nondiscriminatory plan coverage and
nondisc-rimination in operation of the plan. In measuring
nondiscrimination in operation, the plan would have to be
nondiscriminatory with respect to both total contributions or
benefits and nontaxable benefits elected by participants. The
provisions of the bill will allow for the continuance or
establishment of an attractive type of employee benefit plan and
will incorporate meaningful anti-discrimination features.

(a) Cash or deferred profit sharing plans. -- Cash or
deferred profit sharing plans are similar in concept to cafeteria
plans, except that they involve qualified retirement plans rather
than other types of fringe benefits. Under such an arrangement,
an employer offers an employee an election between immediate
payment of an amount of compensation in cash or contribution of
that amount to a qualified profit sharing plan. For a number of
years these arrangements were subject to discrimination rules
prescribed under Internal Revenue Service revenue rulings. These
rulings generally held that a cash or deferred plan would not be
discriminatory if one-half the participation in the plan came
from among the lower paid two-thirds of employees eligible to
participate. ERISA limited the effect of these rulings to
previously existing plans. 2/ H.R. 13511 would essentially
apply the rules of the prior revenue rulings to all cash or
deferred plans and would make those rules permanent.

The problem with the prior revenue rulings is that they do
not assure any degree of participation from the lowest ranking
group of eligible employees. Since one-half of the actual
participation must come from the lowest paid two-thirds of
eligible employees, this requirement can be net by having that
degree of participation come from the middle third. Thus, the
lower third of the eligible group might have no actual
participation, but the plan could be held not to be
discriminatory. We believe that there should be stricter
discrimination rules which would result in substantial
participation from the lowest paid group.

(C) Government salary reduction arrangements. - For several
years, State and local governments were able to establish
sucessfully nonqualified, unfunded deferred compensation
arrangements on a salary reduction basis. Since the exception
under ERISA for governmental plans allowed these plans to be
unfunded, an employee participating in one of these arrangements
was able to defer tax on the amount of withheld compensation
until that amount was paid. Thus, employees of State and local
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governments were in effect allowed to make deductible
contributions to IRAs without any ceiling and despite their
participation in another qualified plan. Put another way, they
obtained the deferral benefit of qualified plans without any of
the restrictions. Except as might be unilaterally imposed under
the arrangement, there were no requirements regarding the amounts
of salary which could be deferred, offering of the program to a
nondiscriminatory group of employees, or nondiscriminatory actual
participation in the plan. Proposed regulations published
earlier this year would reverse the Internal Revenue Service's
position on these arrangements and would result in current
taxation of deferred amounts.

H.R. 13511 would basically accord the same treatment to
State and local government salary reduction arangements as
existed prior to the proposed regulations, except that a
limitation equal to the lesser of $7,500 or 33-1/3% of net
compensation would be imposed upon annual salary reduction
contributions. These limitations can be well in excess of the
limitations which are imposed upon the deferral inherent in a
qualified retirement plan. Moreover, as in the past, there would
be no discrimination requirements in connection with these
arrangements.

Our May 4 legislative proposal would have subjected State
and local government salary reduction arrangements to the same
requirements as would be applied to privately maintained plans in
order for all employees to obtain deferral. However, we
recognize that there may be legitimate reasons for treating the
governmental arrangements separately, since State and local
government employees typically work at lower compensation levels
than their counterparts in the private sector. Thus, we do not
object to the creation of separate rules for these arrangements.
However, we do not believe that favorable tax treatment should be
available for these plans in the absence of meaningful
discrimination rules and deferral limitations appropriate to the
nature of the plans and employers.

Methods of Dealins with Discrimination. -- Although attempts
have Deen made to limit it, section 303 of'S. 3017 can still
result in discriminatory utilization of the tax benefits which
would be accorded to employee contributions under the bill. The
p hase-out of the deductible limitation for higher paid employees
oes not begin until the individual reaches adjusted gross income

of $30,000. Thus, an individual well above the median income
level could make a full $1,000 contribution. Because such a
person is in a better position to save for retirement, tax
benefits from deductible contributions would tend to cluster
around the group of employees at that income level.
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Another approach to this problem which we have supported is
contained in S. 3140. Under that bill, deductible employee
contributions would be permitted to an employer plan which is in
essence an employer-maintained IRA which, unlike IRAs under the
current rules, could also receive employer contributions. The
employee's deductible limit would be the amount equal to the
difference between the employer's contributions and the
individual's usual IRA deductible limitation. To illustrate the
difference assume that an individual has dompensation from an
employer oi $30,000 for a year (also assumed to be adjusted gross
income), and the employer contributes 10 percent of the
compensation to an employer-maintained plan for the benefit of
that individual. Under section 303 of the bill, the taxpayer
could deduct a full $1,000 for an employee contribution in
addition to the employer's $3,000 contribution. Under S. 3140,
the employer's $3,000 contribution would completely eliminate the
possibility of a deductible contribution by that employee.

The most effective method of handling discrimination is a
direct approach, such as is contained in the cafeteria plan
provisions under B.R. 13511. This is also the result under S.
3288, which is very similar to section 303 of the bill, except
that it contains a much more effective discrimination feature.
Under S. 3288, deductible employee contributions made to the
employer's plan are treated as an employer contribution for
purposes of measuring discrimination under the plan. Thus, the
employee contributions automatically enter into the traditional
measurement of discrimination in employer-derived benefits.

Revenue considerations. -- We have emphasized revenue
considerations in the past in connection with proposals dealing
with employee contributions to retirement plans. We think it is
particularly important to bear the cost implications of section
303 of the bill in mind. We estimate that the annual revenue
cost of this section of the bill is between $2 billion and $2.2
billion.

Credits for New and Improved Plans

S. 3017 provides a tax credit in the case of new qualified
plans. The credit begins at 5 percent in the first plan year and
ends with 1 percent In the fifth year, and is applied to the
employer's total plan contribution, up to the deductible limit.
The new plan credit is available to employers which are "small
businesses* as determined by the administrator of the Small
Business Administration. No credit is allowed if the employer
terminated another qualified plan at any time after January 1,
1978. The credit is not allowed for contributions to an SOP.
It is, however, available for contributions to Keogh plans.
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The improved plan credit of section 305 is available without
regard to the small business restriction, but is not applicable
to Keogh type plans described in Code section 401(d). The credit
applies for all years during which an improved plan is
maintained. The bill provides that an improved plan is one which
is certified by the Employee Benefits Commission created in Title
I of the bill. This certification is dependent on the meeting of
one of two alternatives. The first alternative is that both the
participation and vesting rules of the plan are significantly
more liberal than the minimum requirements of ERISA. The second
alternative is that there is some other significant improvement
at least equivalent to the vesting and participation improvement
possibilities.

According to a study'appearing in the November, 1975 Social
Security Bulletin, the portion of the nongovernmental labor force
covered by a retirement plan was 46.2 percent in 1975. Although
that percentage has increased from 42.1 percent in 1970, we have
no reason to believe that much more than one-half of the nation's
labor force is now covered by private pension plans. Employees
working for small employers tend to be among those who are least
likely to be covered by a private pension plan. The purpose of
the bill is the encouragement of such small employers in the
establishment of plans for their employees. The further purpose
of the bill is to improve the level of benefits for all plans.

It is probably true that a major improvement in coverage by
private plans will not be accomplished within the present
framework of incentives. However, there is not to our knowledge
sufficient information about the gap in coverage so as to be able
to target tax benefits narrowly enough to provide a substantial
increase in coverage without an unacceptably large revenue cost.
Although the percentage of the work force covered by retirement
plans has grown slowly, employer contributions grew from $15
billion in 1971 L to $28 billion in 1975. It has been estimated
that over the next 10 years contributions could reach $176
billion. Because of the number of plans already in existence or
which will be established by employers in any event, there will
be a substantial tax cost under the bill even if no employer
changes his or her mind as a result of the offered credit. If by
1985 as many as 50 percent of the contribution dollars were to
simprovedO plans, the tax cost of the improved plan credit would
be $4.4 billion.
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Perhaps the credit could be made effective if it were more
narrowly focused, such as to employers whose work force has a low
average pay, those whose income is below specified levels, or
those who have a relatively small amount of assets. Without
clearer information as to the gap in coverage, we cannot evaluate
these possibilities.

We are also concerned over the adminiatrability of the power
to certify an "improved plans. Certification requires that the
plan be more generous than required by BRISA's minimum standards
with respect to the age and service and vesting requirements.
Should the change in participation and vesting rights be
factually as well as legally significant? For instance, some
employers with a very low rate of employee turnover can change
from ten-year "cliff" vesting to five-year vesting at little or
no cost. If the test is to be one of economic significance under
the facts and circumstances, there will be complex actuarial
problems to resolve. If the test is that any plan is eligible if
by its terms it appears better, there will be many employers
receiving the credit at little or no additional cost.

There is an even more difficult administrative aspect of the
proposal. As an alternative to "significantly better
participation and vesting rights', the bill directs the
mission to look for Osome other significant improvement in a

participant's benefits and rights under the plan, which is at
east equivalent to an improvement which would satisfy the

required participation and vesting improvements.' The difficulty
here is the relative nature of the term improvement. There is no
standard. There is no minimum standard under ERISA regarding the
amount of benefit granted by the employer.

If the improvement refers to what was done by the employer
in some prior year, there will be statutory encouragement to the
starting up of very small plans, so that a measurable increase
may be granted. If, as suggested by the bill, the maintenance of
an improved plan can begin with the first year of a plan (merely
by satisfying the participation and vesting side of the test),
there will be no prior year's level of contributions or benefits
against which to measure.

master and Prototype Plans

In addition to the preceding measures designed to encourage
more savings for retirement, S. 3017 would establish mechanisms
for special master plans.

The bill proposes that the master sponsor--the bank,
insurance company, or other investment manager--be considered the
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lan administrator and named fiduciary for purposes of Title I of
,A. We concur in the Labor Department's support of this part

of the proposal.

As you know, the Internal Revenue Service is an enthusiastic
supporter of, and has developed several different types of,
master and prototype plans. The major difference between S. 30174
and existing IRS procedures for master plans for corporate
employers--from the perspective of the tax law-is that under the
bill there would be nu need for an employer to apply for a letter
demonstrating that the plan is qualified. The IRS does not
believe such a provision is workable unless a plan covers all
employees and has full and immediate vesting. In the absence of
this requirement, a determination of qualification cannot be made
without examination of the employer's workforce.

Although we do not support such a plan, if a master plan
with potentially discriminatory standards were permitted to be
? ualified without individual examination, appropriate sanctions
or marketing and establishing discriminatory plans would have to

be developed. Questions must be addressed concerning the type of
sanction, the effective date of the sanction, and the party on
whom the sanction is to be imposed.

Denial of IRA Benefits to Certain individuals

Another means of encouraging plans covering more members of
the workforce is through denial of IRA deductions where they
compete with nondiscriminatory plans. S. 3017 would deny IA
deductions to individuals who are owner-employees in partnerships
or sole proprietorships or who are officers or 100-or-more
shareholders of corporations. We support this amendment.

A serious problem in connection with IRAs is that an
individual in control of a business can elect to forego a Keogh
plan in favor of an IRA. Although the direct tax benefit, for
that individual may be less under an IRA than under a Keogh plan,
the overall cost of the IRA nay be substantially less, since the
establishment of a Keogh plan would require the provision of
benefits for a nondiscriminatory group of employees. Thus, IRAs
constitute a serious disincentive to the establishment of
qualified plans in many cases. Section 306 of the bill will
reduce this disincentive. However, we would not preclude an
individual from having an IRA if he or she (or the relevant
corporation) has no other employees.

Joint and Survivor Annuity

The changes proposed in S. 3017 to ERISA's joint and
survivor annuity rules are highly technical. Yet they raise

33-549 0 - 78 - 21
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broad and significant policy issues that must be addressed before
any changes are effected. Under both Title I of ERISA and
section 401(a) of the Internal Revenue Code, special rules apply
if a plan provides for the payment of benefits in the form of an
annuity. 4/ Under those rules, the annuity benefits must be paid
in the form of a qualifying joint and survivor annuity to the
participant and his or her spouse unless the participant elects
ot to receive payment of the benefit in that form. These rules
Mply generally where the participant has begun to receive
bleit payments at or after reaching normal retirement age, or a
plan's early retirement age if it has one. The vesting rules of

ISA and the Code provide that employer-derived benefits may be
forfeited upon the death of a participant (before or after
retirement), except in the case of a survivor annuity payable
under the joint Lnd survivor annuity rules. Thus, the
employer-derived benefits (other than the survivor annuity) can
be forfeited even where a participant is fully vested and dies
prior to the commencement of any benefit payments.

Section 238 of S. 3017 would, in substance, change the
vesting and joint and survivor annuity rules in two situations.
In either case, the surviving spouse of a participant would be
entitled to a survivor benefit where the participant is at least
50% vested in employer contributions or benefits and dies before
receiving the vested percentage of his or her employer-derived
account balance or benefits.

The provisions of this section of S. 3017 are technical
responses to limited problems within the scope of the joint and
survivor annuity provision. As such, they contain their own
technical problems. More important, the amendments proposed in
the bill do not directly address several important questions
which we believe need to be considered over a longer period of
time. We do not yet have answers to these questions ourselves,
but we would hope to work with the Committees to arrive at proper
results.

The fundamental question is whether th4 vesting rule which
allows forfeiture of employer-derived benefits upon death is a
correct approach. The existence of any retirement plan implies
that employees have received reduced immediate compensation in
favor of the diversion of that compensation into the retirement
plan. It can be argued that death should not result in the loss
of the diverted compensation. On the other hand, at least in the
context of a defined benefit plan, the diversion can be viewed as
something like the purchase of an annuity. It is not illogical
to accept the loss of future annuity payments on death, even if
the annuitant dies before any payments have been made.



315

-15-

The second question follows only if, as a result of
examination of the first question, the possibility of forfeiture
upon death still remains. The question then is whether the death
to be focused upon is solely that of the plan participant or the
death of the survivor of the participant and his or her spouse.
The current joint and survivor annuity rules, in effect, mean
that both deaths must be taken into account in some situations.
However, the current rules deal with the problem in a very
confused and somewhat arbitrary manner.

The third question is whether, assuming there should be
survivor benefit requirements of some sort, the participant
should be allowed to elect against benefits for the surviving
spouse. If the proper policy is that the law should at least
favor survivor benefits, subsidiary issues arise regarding the
degree of flexibility which should be involved. For example,
would it be appropriate to make survivor benefits mandatory
where, at the time of a participant's retirement, the participant
is healthy but his or her spouse is terminally ill? Simtlarly,
should the actuarial reductions implicit in the provision of
survivor benefits be mandated where the participant's spouse is
receiving, or will receive, full retirement benefits resulting
from his or her own employment?
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FOOTNOTES

1/ Examples of certification include, under prior law, the
Department of Commerce certifying import injury for purposes
of determining a taxpayer's entitlement to a special
five-year loss carryback established under the Trade
Expansion Acti the War Production Board certifying facilities
as war emergency facilities in connection with the special
amortization rules applicable to those facilities. Under
present law, there is a similar certification procedure with
respect to the amortization of pollution control facilities
(I.R.C. Section 169); there is also special treatment for
gain or loss under SEC orders (I.R.C. Section 1081) or FCC
policy changes for radio stations (I.R.C. Section 1071).

2/ A cafeteria plan is an arrangement under which a
participating employee elects the types of fringe benefits to
which employer contributions will be applied on his or her
behalf. These plans usually include benefits, such as health
and accident insurance or group-term life insurance under
$50.000, which would be nontaxable under current Code
provisions if provided under a non-elective plan. A
cafeteria plan usually also includes elective benefits which
are taxable, such as current cash distributions. Under H.R.
13511, if a cafeteria plan is nondiscriminatory, a highly
compensated employee will be currently taxed only to the
extent that he or she elects taxable benefits. If the plan
is discriminatory, a highly compensated employee will be
currently taxed on the total amount of taxable benefits which
could have been elected, regardless of the actual election
made by the employee.

2/ The ERZSA provision was only a temporary measure. The
original freeze was until the end of 1976. It was extended
until the end of 1977 by the Tax Reform Act of 1976, and it
would be extended further until the end of 1979 by H.R. 9251
which has been approved in different versions by the House of
Representatives and the Senate.

4/ Under the Internal Revenue Service regulations
interpreting this provision, the special rules apply only
where the annuity is a life annuity. Thus, a plan's
provision for the payment of an annuity for a term certain or
or a term measured by the life expectancy of the recipient

would not, in itself, result in application of the special
rules.
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Senator WnIaiA&s. On survivorship, these are complex questions
you raise. They all must be understood, and then policy decisions have
to be made with respect to them.

Is the Department working on a position with respect to all of these
questions?

Mr. HALPERIN. Yes, Mr. Chairman. We hope to submit a position
on all of the provisions of the bill, and we will try to see if we can
develop one on joint and survivor annuities.

It is, of course, a question of social policy, perhaps something be-
yond what we are supposed to be expert in, but we would be glad to
offer you our opinion on what the right result ought to be.

Senator WlUAMS. Your department, of course, is clearly the ex-
pert in the tax-economic impact of any of the choices we make, both
in this survivorship area and on the tax deductible options that we are
considering before us in various forms.

We, of course, would rely heavily on your assessment of impact,
and whether we can find ways to close the gaps of coverage, and do
it in a way that promotes pension plans, and additional coverage-
that is what we are talking about-at a price we can afford.

Mr. HALPERIN. Like every issue with additional coverage, if we as-
sume there is a fixed amount of dollars that will be put aside for wages
and retirement benefits, if you mandate coverage for additional people,
you presumably are shifting it.

Mandating joint survivor annuities would suggest that more of the
pension dollar ought to go to employees who die young, leaving a
spouse, and perhaps a little less of it to those who do not fit into that
category. That is a question of equity between employees.

We hear a lot about any proposal for increased costs, causing dis-
ruptions of the private pension system. I would think certainly in the
long run, that what we are talking about is how a particular dollar
ought to be spent. Perhaps in the short run there is a problem. Any
time there is a new benefit, it is very hard to take away from what you
already have, so costs do go up in the short run.

Senator WILLIAMS. You mentioned earlier the auestions arising out
of various ideas for deductions for employee contributions. It has gone
off in many different directions now-

Mr. HALPERIN. I think maybe just within the Internal Revenue Code.
We have half a dozen different rules in the Internal Revenue Code deal-
ing with this situation, depending upon the nature of who you work
for.

If you work for a Government employer, you have a certain ability
to set aside, on your own choice; if you work for an educational insti-
tution, the rules are different; and if you work for a private employer,
that establishes a cash and deferred profit sharing plan. the rules are
different than if you work for an employer that has a defined benefit
pension plan.

That does not seem to us to make a lot of sense
Senator WILIA&ms. Is this in an area of discussion for broad con-

sensus?
Mr. HALPBN. We expect to make recommendations to the Finance

Committee in connection with their consideration of the pending tax



318

bill, because the House bill does deal with this area, and we would
hope that the Finance Committee could improve on the House bill.

I would think, to the extent that it involves increased coverage, there
may be an interest in members of this committee following where that
particular bill would o h.

Senator W wms.We do have that kind of interest. Tax legislation
and tax policy are properly matters for the Finance Committee, but
the social policy implications of those matters--here, increased cover-
age under good retirement plans for more employees--are also proper
subjects for the Human Resources Committee.

Senator Bentsen.
Senator BENTSEN. Mr. Halperin, I am, of course, pleased with the

support Treasury has given to my bill, S. 3140, and I do believe, with
its nondiscrimination clause it is a good compromise. It leads to an in-
expensive way of setting up pension programs, particularly for
smaller companies and provides some portability to the employees.

On the question of a single agency, I have not been of that mind. I
recognize it has been said here, that this is an interim solution we are
talking about, but interim only because no legislation is really perma-
nent as we can work to try to improve it.

I would hope finally we do not have to go to a single agency. I think
we have some very able and experienced people in both Labor, Treas-
ury, and the IRS, that can administer the program.

One question that concerns me, and I certainly do not want to see
another agency involved, and I am speaking of the SEC, if we can
avoid it, and still accomplish the things that are necessary.

Do we not have the discretionary authority in ERISA to accom-
plish some of the worthwhile things that SEC does in advising, in
disclosure, that we can do anyway, and fill that responsibility with
just the agencies that are now involved?

Let me give you an example of one of the things that concerns me-
performance of a pension fund. Now, the SEC, if you go out to buy
mutual funds, they require certain disclosure, performances, and that
type of thing. But when it gets to the administration of a pension
fund by banks and others, often we really do not know how good or
how bad a job they are doing, and it is tough to get the information
prepared.

Are there not things that we can do within the provisions of the
present legislation we have, with the agencies that we now have, that
can give the pensioner a better feel of how the folks are doing that are
administering these funds?

Mr. HALPERIN. Let me say first, the Solicitor General's brief sub-
mitted to the Supreme Court in the Daiel case said a couple of things
that I think would alleviate a lot of the fears that people have.

First of all, it suggested any liability would be prospective only.
Second, it suggested in deciding what it was an employer had to dis-
close, that the rules established under ERISA by the departments that
had responsibility for administering ERISA would totally govern,
and that no one would be able to say, including the SEC, that some-
thing else was material.

In other words, the Labor Department would have the say over what
was material. So that if you follow that approach, as I understand it,
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what the Daniel case would suggest, is that there is a Federal right of
action in the Federal courts for misrepresentation, as Senator Javits
discussed earlier.

I think that is something which needs to be studied, whether or not
that would cause greater disruption, or would actually be a benefit to
participants in the plan.

I guess your question, Senator, is whether we have authority under
existing statute to request additional information from employers,
from what we have now done, and I would guess that we do have a
great deal of discretion, and perhaps Mr. Ochs would want to comment.

Mr. OcHS. We have responsibility under 6058 of the Code, which de-
termining the performance of the plan, for benefit of participants-

Senator BENTSEN. As an example.
Mr. OCas. We have responsibility under 6058 of the Code, which de-

scribes annual report for these plans to determine the content of those
reports, and it could therefore be structured, and those reports are pub-
lic information documents, by the way, they could be structured so as
to accomplish that in some fashion, and indeed I believe it would to-
day, but they need to be revised to be directed toward that approach.

Senator BENTS.EN. Senator Williams, let me give you an example of
what I am talking about.

I sat on the board of a major bank, and had a tough time getting the
trust Department to tell me how good or bad a job they were doing.
They wanted to always cite me the one task that identified the job, in-
stead of giving me an across-the-board performance.

I also managed a mutual fund management company. We had to
show-and they rated us with all other mutual funds, a'nd the people
who invested in it, whether we were doing a good job or bad job, and
what our investment objectives were, and it seems to me that is infor-
mation pensioners ought to be able to know. He ought to be able to
decide, and have some feel of how good a job is being done in the admin-
istration of the assets that finally result in his retirement income-

Mr. HALPERIN. I think I understand, Senator, and we certainly
would look into it, to see what authority we have under the present
statute, and report if we have inadequate authority.

Senator WLIAMS. We have the Chairman of the SEC here, by the
way, and we will get into this. But you are talking about the SEC's
ability to call for the information on performance.

The case that brought this to us, of course, was the case of omission
of disclosure of a material fact, as I recall. Senator Javits was talking
about fraudulent misrepresentation.

I am glad you raised this one area, performance, whether Daniel en-
compasses it, and whether that is a possibility within the jurisdiction
of present agencies dealing with it. It raises a lot of questions.

We are still searching for the answers.
Well, thank you very much, gentlemen.
Senator Bentsen will have to go to another meeting.
Chairman Williams is here from the; SEC, and Senator Bentsen

would like to greet you.
Senator BENTSEN. Chairman Williams. I have run overtime on my

other commitment. I am sorry I will not be here to hear your oral
testimony. I will be pleased to review your testimony in writing,
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though, and I understand you have presented it to us, and I will read it
with great interest.

Senator WILLIAMS. We appreciate your appearance before us in this
joint subcommittee effort on amendments to ERISA.

We welcome you.

STATEMENT OF HON. HAROLD M. WILLIAMS, CHAIRMAN, SECU-
RITI S AND EXCHANGE COMMISSION, ACCOMPANIED BY HAR-
VEY L. PITT, GENERAL COUNSEL

Mr. WILLIAMS. Good morning, Mr. Chairman. I have with me
Harvey Pitt, General Counsel for the Commission.

I appreciate the opportunity to appear before your subcommittees
today to offer the Commission's views on S. 3017, the ERISA Improve-
ments Act of 1978. The Commission is concerned with sections 271 and
274 of S. 3017, which would affect the applicability of the Federal
securities laws to employee benefit plans. Our comments are limited,
accordingly, to those two sections. -

To begin with, I am not here to reargue the 7th circuit's Daniel
decision. That case, which is now pending before the Supreme Court,
held that employees participating in involuntary, noncontributory
pension plans are entitled to the protections of the Federal securities
laws against fraudulent pension practices. While I believe that the
holding of the Court in Daniel was correct as to the applicability of
the antifraud provisions of the Federal securities laws, I recognize
that the decision has raised significant policy questions about the
desirability of permitting cases to be brought under the Federal securi-
ties laws for fraud in connection with the offer or sale of interests in
employee benefit plans. The decision has also focused attention on the
absence of antifraud remedies under ERISA. These are the questions
which Congress must address in considering sections 271 and 274 of
this bill.

Although the answers to these questions are, of course, matters for
legislative determination, I want to point out that sections 271 and 274
of this bill would eliminate antifraud remedies provided by the Fed-
eral securities laws to participants in employee benefits plans. Such
antifraud remedies are not presently contained in ERISA and arf not
added by this bill.

Moreover, this bill goes much further than the issues involved in
the Daniel case. That case concerned the interest of an employee in an
involuntary, noncontributory employee benefit plan. But, with cer-
tain narrow exceptions, this bill would also eliminate the application
of the antifraud and registration provisions of the Federal securities
laws to voluntary, contributory employee benefit plans.

Of particular concern are voluntary, contributory plans that invest
in the securities of the employer corporation. Interests in such plans
have traditionally been subject to the full force of the Federal securi-
ties laws because employees are, in effect, deciding whether to invest
in the securities issued by their employers.

We believe that these employees should have the benefit of the kind
of detailed information about the investment risks associated with
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such an investment that would normally be provided by a Securities
Act registration statement. ERISA does not presently provide em-
ployees with such detailed information. And, this bill would reduce
the present disclosures provided to employees under ERISA by elimi-
nating the presently required summary annual report on the financial
condition of the plan.

Similarly, this bill would eliminate the application of the antifraud
and registration provisions to certain types of Keogh plans and indi-
vidual retirement accounts--IRA's. Interests in these plans have
usually been protected by the Federal securities laws because financial
institutions offer investment vehicles for these plans to unsophisticated
self-employed individuals and employees through mass marketing
techniques.

Again, we believe that the Federal securities laws provide valuable
protections in this area which are not presently afforded by ERISA
and will not be afforded by the bill.

Finally, the bill would cover an area completely unrelated to the
issues raised by the DanieZ case-the applicability of the Federal
securities laws to purchases by pension plans of interests in certain
collective investment media established by banks and insurance
companies.

Whatever conclusion is reached as to whether interests of employees
in pension plans are or should be treated as securities, there has never
been any substantial doubt that interests purchased by pension plans
in collective investment media are securities.

As Congress itself recognized in refusing to exempt such interests
from the registration provisions of the Securities Act in 1970, such
interests are complex in nature and are likely to be sold to unsophisti-
cated self-employed persons. [S. Rept. No. 184, 91st Cong., 1st sess. 27
(1969) ]. For this reason, both the registration and antifraud provi-
sions of the securities laws provide needed protections in the sale of
such interests. ERISA does not contain comparable disclosure require-
ments, nor does it adequately protect purchasers of such interests
against frauds.

In addition, some of these collective media, including insurance com-
pany separate accounts, are presently registered and regulated under
the Investment Company Act of 1940, which provides important in-
vestor protections beyond those provided by the Securities Act and the
Exchange Act.

We believe the bill removes these protections in a particularly incon-
sistent manner, without substituting equivalent protections under
ERISA. Conress specifically considered the applicability of the
Federal securities laws to collective investment media, particularly
with respect to IRA's, when it enacted ERISA, and the conference re-
port accompanying the bill that became ERISA expressly reflects a de-
termination not to limit "in any way the application of the Federal
securities laws" to IRA's. [H.R. Rep. No. 93-1280, 93d Cong., 1st seas.
at p. 338]. We know of no reason this conclusion should now be
reconsidered.

These are, in summary form, my concerns about S. 3017. The re-
mainder of my testimony, which has been previously furnished to
you in written form, is a detailed analysis of sections 271 and 274 of the
bll.-
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At this time I would be happy to answer any questions that you
may have.

Senator WILLIAM8. We appreciate your testimony going to new
areas that we are suggesting through the legislation. We, of course,
are most interested in your comments on the Daniel situation, which
is the involuntary, noncontributory situation.

We recognize the governmental division here on whether that situa-
tion meets the test of security as covered under present law. It does
not have to be said, but I will say it came as a complete surprise to us.

On occasion there are certain things done in legislation where as-
sumptions are made. We find, through judicial processes, that our
assumptions were unwarranted. I mentioned earlier, before you came
into the room, Mr. Chairman, a situation where we assumed that the
1964 Civil Rights Act covered a discrimination in employment situa-
tion, and we later found that we were wrong. Because the Supreme
Court found that we had not explicitly stated that the situation was to
be considered discrimination; we had not explicitly said it, and there-
fore it was found not to be. It was a 5-to-4 decision, but that was the
decision.

That was the Gilbert case, and dealt with pregnancy as a disability.
Disabilities are covered by the company, and we had assumed that
pregnancies were covered disabilities--but we can assume no longer.

In this situation of pension plans, and governmental jurisdiction,
we did not make any assumptions. We did in creating ERISA, explore
with the SEC their attitude on whether pension plan regulation was
to be a matter for the Securities and Exchange Commission.

I thought our record was quite clear, was it not, counsel, that we
had a situation that was not a matter for the SEC.

But the record evidently is not as complete or clear as I thought, at
least as far as the early judicial process is concerned, because here
we are. It has been found that involuntary, noncontributory situation
is in SEC jurisdiction. It boggles the mind.

Why did we pass ERISAI We passed ERISA because we had a
record of abuse and neglect in the most harmful personal way, in-
cluding people being told things about their pension plans, and then
finding, out, when they reached retirement, that the fats were other-
wise. They were unprotected. A whole panoply of abuses were before
us, and therefore we brought these abuses under control. We defined
every element that should be incorporated into a plan description so
the participant, the beneficiary, will know what he had. know where. he
stood, know what would defeat his right to benefits, and also know if he
did certain things that his benefit could not be forfeited.

That is where we thought we were, and now we have a new element
added.

Earlier today it was suggested by Senator Javits that., notwith-
standing the full demands that the plan need meet under ERISA, there
are some areas where misrepresentations nevertheless can be made,
even though the required disclosure is complete and accurate; that
there might be oral misrepresentations, for example. He suggested,
preliminarily, that there might be a common law area of fraud here
that we should somehow incorporate.
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But at any rate, that deals with only one aspect of your concern.
Your concern is also with certain other provisions of these bills. These
go into the areas of voluntary participation plans and collective in-
vestment media.

Your statement, and your judgment is appreciated. There are policy
questions that are new.

I would suggest that we make it clear that we are considering these
things ab initio. Policy decisions will be made here, and they will -be
made crystal clear.

Your contribution to our judgment on the policy questions is greatly
appreciated, because of respect we have for the Chairman of the
Securities and Exchange Commission, and the great respect we have
for the Commission.

So I do not know whether we need any particular question. Let me
ask the staffs of my colleagues Senator Javits and Senator Bentsen if
they have any questions for the Chairman of the SEC?

Senator Javits may wish to submit some written questions and some
observations in the process, I would think, and also Senator Bentsen.
They may have written questions.

I think perhaps I would like to be in the same situation, to put in the
record written questions for our record. It might be better to do it that
way, so we are all in a position to thoughtfully propound, and I know
you will give us a thoughtful reply.

[The prepared statement of Mr. Williams follows:]
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SMTEMM~ OF WGkMW M. WILLIAMS, apXMAN, SBIPXTIS AM( FMWM CG4ISSIc2I,
BR'CIE V E SUBMO9IT1E cN LABOR OF THE SI2PiTE W94ITrEE ON4 BMN RESOC3RES AND
THE SUBCOsMiri's ON PRIVATE PEION PEANS AND) EMPYE PRINE BDEP1 S OF THE
smn ComITEE ON rnw=, Ot S. 3017, ME ERSA IJPRDVDCM ACT OF 1978

August 15, 1978

Bonorable Chairmen and mrbers of the Sitomittees:

I appreciate the opportunity to appear before your Subcommittees today

to offer the QOomission'a views on S. 3017, the ERISA Improvements Act of

1978. Ith Omnission is concerned with Sections 271 "M5 274 of S. 3017, which

would affect the applicability of the federal securities laws to employee

benefit plans. Our comments are limited, accordingly, to those two sections.

To begin with, I am not here to reargue the Seventh Circuit's Daniel

decision. That case, which is now pending before the Supreme Court, held that

employees participating in involuntary, non-contributory pension plans are

entitled to the protections of the federal securities laws. The Daniel court

believed that such employees have to be protected against fraudulent pension

practices. While I believe that the holding of the court in Daniel was

correct as to the applicability of the antifraud provisions of the federal

securities laws, I recognize that the decision has raised significant policy

questions about the desirability of permitting cases to be brought under the

federal securities laws for fraud in connection with the offer or sale of

interests in employee benefit plans. The decision has also focused attention

on the absence of antifraud remedies under E[rSA. These are the questions which

Congress must address in considering Section 271 and 274 of this Bill.

Although the answrs to these questions are, of course, matters for

legislative determination, I want to point out that Sections 271 and 274 of

this Bill would eliminate valuable antifraud remedies provided by the federal

securities laws to participants in employee benefit plans. Such antifraud

remedies are not presently contained in ERISA, and are not added by this Bill.
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Moreover, this Bill goes nxh further than the issues involved in the

Daniel case. That case concerned the interest of an employee in an involuntary,

non-contributory employee benefit plan. Out, with certain narrdw exceptions,

this Bill would also eliminate the aslication of the antifraud and registration

provisions of the federal securities laws to voluntary, contributory employee benefit

plans. Of particular concern are voluntary, contributory plans that invest in

the securities of the employer corporation. Interests in such plans have tradi-

tionally been subject to the full force of the federal securities laws because

employees are, in effect, deciding whether to invest in the securities issued

by their employers. We believe ,hat these employees need the kind of detailed

information about the investment risks associated with such an investment that

would normally be provided by a Securities Act registration statement. ERISA

does not presently provide employees with such detailed information. And, this

Bill would reduce the present disclosures provided to employees under ERISA by

eliminating the presently required summary annual report on the financial condition

of the plan.

Similarly, this Bill would eliminate the application of the antifraud and

registration provisions to certain types of Reogh plans and individual retirement

accounts (IPAs). Interests in these plans have usually been protected by the

federal securities laws because financial institutions offer investment vehicles

for these plans to unsophisticated self-employed individuals and eaployees through

mass marketing techniques. Again, we believe that the federal securities laws

provide valuable protections in this area which are not presently afforded by

ERISh and will not be afforded by the Bill.

Finally, the Bill would cover an area completely unrelated to the issues

raised by the Daniel case - the applicability of the federal securities laws

to purchases by pension plans of interests in certain collective investment
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nedia established by banks ad insurance companies. Whatever conclusion

is reached as to whether interests of employees in pension plans are or

should be treated as securities, there has never been any substantial doubt

that interests purchased by pension plans in collective investment media are

securities. In addition, soe of these collective media are presently regis-

tered and regulated under the investment Company Act of 1940, which provides

important investor protections beyond those provided by the Securities Act end

the Securities Exchange Act. He believe the Bill removes these protections in

a particularly inconsistent manner, without substituting equivalent protections

under URISA.

giese are, in siuary form, my concerns about S. 3017. 02e remainder of

my presentation is a detailed analysis of Sections 271 and 274 of the Bill.

DETAILED TEW ICAL ANALYSIS AND QOMMM

I. INTERESTS OF EIPLDYEES IP D4PLDYEE BENEFIT PLANS: ANTIFMID FROVISIOcS

A. Current Law

1. Availability of Remedies For Fraud Under the Federal Securities Law

7he Comuission has taken the position that the interest of a participant

in a pension plan is a securityy' within the meaning of the definitional

provisions j/ of the Securities Act and the Securities Exchange Act. /

Y The term Osecurityw is defined in both Section 2(1) of the Securities
Act and Section 3(10) of the Securities Exchange Act to include an
Oinvesbtent contract." An investment contract exists where there is an
investment of money in a comon enterprise the profits of which are de-
rived solely from the efforts of others; Securities and ExchaM Cemds-
sion v. W.J. 5rAey-Co., 328 U.S. 293 (1970)1 Securities and Exchan5
U mission v. CM. Joiner Leasing Corp., 320 U.S. 344 (1943)1 or
where thesuccess Or failure of the enterprise depends upon the essential
managerial efforts of others. Securities and Exchane Commission v.
Koscot Interplanetary Inc., 497 F.2d 473 (C.A. 5, 1973).

_ See Testimony of Oceissioner Purcell, Bearings before the Bouse Omuittee
on Interstate and Foreign Oxmerce, 77th Cong., 1st Ses. 087, 895 (1941).
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ile the Ommmission has in the past concluded that, with respect to the

registration provisions of the Securities Act, there are circumstances in

which the disposition of such an interest to an employee does not constitute a

*sale", / the (omission has never taken the position that any such disposition

was not a "sale" for the purpose of the antifraud provisions of the Securities

Act or the Securities Exchange Act. In its brief as amicus curiae, in the

Daniel case, the OWnission urged, and the court agreed, that the interest

of an employee in an involuntary, non-contributory pension plan was a 'security"

and that the disposition of such security to the employee was a Osalem, for the

purposes of the antifraud provisions of the federal securities laws. _/ Under the

Daniel decision, the federal securities laws apply to provide a remedy to those

employees injured by deceptive or misleading statements made in connection with

the offer or sale to them of interests in an employee pension benefit plan. _/

_/ See discussion infra, at page 10.

4 Daniel v. International Brotherhood of Teamsters, et al., 561 F.2d 1223
T. --. 7, 1977), certiorari granted, 46 U.S.L.W. 3512 (U.S., FMb. 21, 1978).

5 he Qommission believes that the concern which has been expressed, as a
result of Daniel, regarding the impact upon the soundness of plans from
accrued liabTties for past conduct, is based upon a misapprehension of
the nature of the scope of the duties imposed by the antifraud provisions
(see note 6, infra), and the elements of a cause of action under the antifraud
provisions Z measure of damages recoverable under these provisions.
Any retroactive liability for violations of the antifraud provisions
in connection with a noncontributory, involuntary pension plan is limited
by the requirements that the private plaintiff demonstrates (1) that
he made an investment decision, in that his decision to take or retain
a job was materially influenced by the existence and terms of the pension;
(2) that a fraud occurred; (3) that he was injured; and (4) that his injury
was causally related to the fraud. he problems inherent in establishing
these requirements for relief will, no doubt, limit the number of persons
able to establish a violation of the antifraud provisions. Moreover, even
in those cases in which an employee is able to establish the necessary
elements of his cause of action, the measure of damages may be limited
to restitution. Ibis is in keeping with a line of securities cases which
allow only out-of-pocket losses, rather than the benefit-of-the-bargain.

(footnote continued)
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In particular, with respect to interests in employee benefit plans regulated

by RISA, the principal application of the antifraud provisions will be to

provide a remedy to those persons deceived by misrepresentations made orally

or in a writing not required or regulated by ElSL j/ Even if the decision of

_/ (footnote continued)

See, e.g., Blackie v. Barrack, 524 F.2d 891, 909 (C.A. 9, 1975),
certiorari IenIT, 4297U-"16 (1976)1 Foster v. Financial Technology,
5171 .23 TO T71 (C.A. 9, 1975); Harris v. American Investment
C2any, 523 F.2d 220, 224-226 (C.A.-F?75), certiorari denied, 423
U.S *"154 (1976)1 K LiM, Inc. v. Goodimnt 4987:F.97 2 W TVM.A. 7,
1974); teller v. B n Electric Manu--ct-!r Corration, 476 P.2d 795,
801-802 (C.A. 2), Sertiorarded, 414 U.S. 908 (1973).

In view of the foregoing, eind considering the potential impact of statutes
of limitation, we believe that the amount of accrued liability on the part
of plans and plan sponsors is likely to be significantly smaller than ome
have predicted. 7he finding by the Cburt of Appeals in Daniel - that there
had been a sale of a security - was the begiring, not UW-end, of the
qstion of defendants' liability under the antifraud provisions. Even
in Daniel, which was decided on a motion to dismiss so that the court
ms* T-red to assume the veracity of the facts alleged in the complaint,
the entire substantive issue of liability remains to be tried and determined.

/ he Commission is concerned about the apparent belief of the sponsors of the
present amendkents that the application of the antifraud provisions will
interfere with or duplicate the regulatory provisions of EISA. 2his
belief may be based upon the impression that the antifraud provisions
would superimpose on 1SA, another set of across-the-board, uniform,
affirmative disclosure requirements to be met by plans. On the contrary,
in our view, the antifraud provisions essentially constitute a general
direction not to be deceptive or misleading. n this regard, we note our
disagreement with the dictum of the Court of Appeals in Daniel, which
suggested that the ant ira" provisions impose a uniform r-eMent of
specific disclosures of various pension terms and actuarial probabilities
for all pension plans. 561 F.2d 1223, 1247. Ve only issue before the Court
in Daniel was the threshold question of whether there was a security and a
saliTU question of the circumstances in which the antifraud provisions
might require particular disclosures was neither before the court nor fully
briefed by the parties.

In fact, where a document required by ERISA fully and fairly complies with
the disclosure requirements of ERISA, such document would not, except in
unusual circumstances, be violative of the antifraud provisions of the
federal securities laws. Rather than duplicating the disclosure requirements
of DRISA, which we recognize were cw.efully considered by Cougress when it
adopted E IS, the principal role toj be played by the antifraud provisions
is in providing protection where f'Ase or misleading representations are
mede orally or in written materials other than those required by DIS-
area %hre ERISA presently provides no protection.
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the Court of Appeals in Daniel is overturned with respect to the application of

the antifraud provisions to the offer or sale of interests in involuntary, non-

contributory plans, we tlieve that these remedies would continue-to be

available to employees participating in voluntary or oontributory pension plans.

2. availability of remedies For Fraud Under ERISA

7he disclosure provisions of RISA in Part 1 of Title I do not contain

any prohibitions against the making of deceptive or misleading representations

to plan participants in oral statements or in documents not required by ERMA.

Thus, the civil remedy provisions of Section 502 of ERISA, which, in Section

502(a)(3), allow actions for appropriate equitable relief to remedy violations

of ERISA, would not be available in such cases.

Even if these deceptive or misleading statements were made by a fiduciary,

there is no clear remedy under RISA. Section 404 sets forth the basic duties

of a fiduciary under ERISA and requires fiduciaries to act "solely in the interest

of the participants.' Section 409 imposes liability on a fiduciary for viola-

tion of his duties and defines the measure of damages which may be recovered

against him. Actions to enforce these liabilities are autkerized by Section

502(a)(2), and may be brought by a participant or beneficiary. It is unclear,

however, whether a false or misleading statement made to one participant would

violate a fiduciary's duty to act "solely in the interest of the participants,'

because the loss of benefits by any one participant has sometimes been held

to be in the interest of all remaining participants. 7/ Ireover, assuming

that there was a cognizable breach of duty, Section 409 provides for damages

measured by losses to the plan or profits to the fiduciary - both of which

7/ See, Thurber v. Western Conference of Teamsters Pension Plan, 542 F.2d 1106
TM. , 1976)1 u-'see, Buroe . Board of Trustees o , Pension
Trust Fund for Of~aig Eiliii, 542 F.2d 1128 (C.A. 9, 1976).

33-549 0 - 78 - 22
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are irrelevant to losses incurred by a single participant because of a false

or misleading statement by a plan official who does not profit personally from

such a statement. At best, a plan participant who is deceived asto the terms

of a plan by oral or written statments not required by ERISA could attempt to

sue the fiduciary for damaes under the mother equitable or remedial relief"

clause in Section 409. At least one court, interpreting similar language

contained in Section 502(a) (3), has concluded that no general damage action

will lie. Bell v. Southern Oregon Log Scaling and Grd!n Bureau, et al.,

C.A. No. 76-431 (D. Ore., Aug. 5, 1976) (Slip Opinion). kid, while it may

be argued that there exists an implied right of action under MlSA benefiting

employees who have been deceived by plans or plan fiduciaries, the outoome

of such an argument is uncertain. See, Cort v. Ash, 422 U.S. 66 (1975).

- B. Proposed Amenments

Proposed Section 514(d) (2) would depart from the present law, precluding

prospectively the application of the antifraud provisions of the federal secu-

rities laws to the interests of nearly all employees in any employee benefit

plan covered by E1SA. P/ At the same time, by prohibiting the rendering

of any money Judgment against any person or plan, proposed Section 502(k)

would effectively deprive employees of the right to maintain an action under the

federal securities laws based upon either pest or future conduct which violates

those law. 2/ These new sections would preserve the applicability of the federal

8/ Proposed Section 514(d)(2) of CRISA would provide that no interest of
any employee in an employee benefit plan covered by the provisions of
E.ISA, other than a voluntary eligible individual account plan, shall
be characterized as a security within the meaning of the Securities Act
of 1933, tle Securities Exchange Act of 1934 or of any State law regu-
lating securities.

2/ Section 502(k) would limit the civil remedies available to plan partici-
pants under the federal securities law. Paragraph (1) of this new section

(footnote continued)
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securities las only to interests in: (1) 'eligible individual account plans' 1/

./ (footnote continued)

would provide that, in the cae of an employee benefit plan, other than
a voluntary eligible individual account plan as defined in Section 407(d)(3)
of EnSA, no person or employee benefit plan may be subject to a money
judgment as the result of a cause of action alleging that the interest
of an employee in such a plan is a 'security' within the meaning of the
Securities Act of 1933, the Securities Exchange Act of 1934 or any State
securities law. Paragraph (2) of Section 502(k) wuld depxive the courts
of the United States of jurisdiction, at law or in equity, over any cause
of action, whenever Instituted, alleging, either directly or indirectly,
that the interest of an employee in such an employee benefit plan is
a 'security' within the meaning of any of these ame lw.

1_D An 'individual account plans sometimes knzm as a 'defined contribution
plan', is defined in Section 3(34) of EXSA as:

'a pension plan which provides for an individual acomt
- for each participant aid for benefits based solely upon the

mount contributed to the participant's account, and any
income, expenses, gains and losses, and any forfeitures of ac-
counts of other participants which may be allocated to such
participant's account.*

Although generally subject to Title I of CISA, such plans are exempt
from the funding provisions of Part 3 of Title I and such plans are
also excluded from coverage under the plan termination Insurance provisions
of Title IV of EISA. Section 407(d)(3) of ZRISA states,

'(A) Ite term 'eligible individual account plan' meas
an individual account plan which is (i) a profit-sharing,
stock bonus, thrift, or sings plant (ii) an employee stock
ownership plant or (iiI) a money purchase plan which was in
existence on the date of enactment of this Act and which on
such date inwested primarily in qualifying employer securities.
Such term excludes an individual retirement account or annuity
described In Section 406 of the Internal Revenue Coda of 1954.

m(e) Notithstanding subiparagrah (A), a plan shall be treated
as an eligible Individual account plan with respect to the
acqisition or holding of qualifyng employer real property
or qualifying employer securities only if such plan explicitly
provides for acquisition and holding of qualifying amlayer
securities or qualifying employer real property (as the case
may be).'
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in whid participation is voluntary, I1/ (2) plans exempted from coverage under

DRISA by Section 4(b), 12/ and by inference, (3) plans which are defined by the

Department of Labor as not being employee benefit plans. 13/

As was said above, we believe that the antifraud provisions of the federal

securities laws do apply to interests of employees in employee pension benefit

plans. Furthermore, we believe that these provisions afford participants

valuable rights and protections against fraudulent conduct on the part of plae

and parsons associated with plans - - rights which are not duplicated under ERIS.

The Comission is aware that the choice of whether to continue the application of

the antifraud provisions in this area is one for Congress to make. In documenting

on this Bill, however, we wish to point out that the present proposals, if

adopted could leave plan participants without adequate protection against fraud.

II/ Proposed Section 502(k)(2) would prov.'de, generally, that participation
is not *voluntary" if a person become a participant as an incident of
employment, or as an incident in merb*rship in a union, even though the
emloyee may, with the consent of the plan administrator, waive parti-
cipation.

12/ Section 4(a) of DISh generally applies the coverage.of that Act to any
employee benefit plan established or maintained by any employer engaged
in comerce, or by any employee organization or organization representing
employees engaged in commerce. Section 4(b), however, generally excludes
from coverage under DISA five types of plamw (1) goverimntal plans,
see Section 3(32) of ERSA, (2) church plans, see Section 3(33) of DIM,
D3 plans maintained solely for the purpose of-cmplying with applicable
workmen's copensation laws or unemployment compensation or disability
insurance laws, (4) plans maintained outside of the United States primarily
for the benefit of persons substantially all of whom are nonresident aliens,
and (5) unfunded excess benefit plans, see Section 3(36) of DIM.

M/ These include Keogh plans having no common law employees (29 CFR S25lO.3-3)
and individual retirement accounts not sponsored by an eiployer or an
employee organization (29 CPR 52510. 3-2).
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It. MMMf1 s W E4PWYM I HOWM Bo rf PI- - REGISMMON
PlqTMSIOtiS

A. Current Law

As mentioned before, the Owmission has traditionally taken the position

that the interest of a participant in a pension plan is a Osecurity" within the

meaning of the definitional provisions of the Securities Act ad the Securities

Exchange Act. At the sa time, however, the OCumission has not, generally,

required that a registration statement under the Securities Act be fled with

respect to such a security. In the case of non-contributory plans, the Om-

mission has taken the position that the distribution of interests in such plans

does not involve a 8saleO or *offer of sale" of a security, for the purposes

of the registration provisions of the Securities Act. W In the case of con-

triLbutory plans, even though the disposition of an interest to an employee

may involve a "sale," the Oazmission has required the filing of a registration

statement only where the terms of the plan permit the investment of any part

of the employees' contributions in securities issued by the employer.

These administrative practices of the Oumnission wre codified by amend-

mants to Section 3(a)(2) of the Securities Act in the Investment Oompany

mekndents Act of 1970. I/ As amended, Section 3(a) (2) exempts from

14/ See Op. Assist. General OCumsel 11941-1944 Transfer Binder) OCH Fed.
M. L. Rep. 175,195: see, generally, I L. Uss, Securities regulation
506-11 (2d ed. 1961).

MY Pub. L. 93-547, 84 Stat. 1413 (Dec. 14, 1970). The defendants in the
Daniel case unsucessfully argued that the 1970 amendments to Section
3(i) of the Securities Act related only to interests of employee
benefit plans in certain collective inveasbent media. The Omission
maintained that the amendments also related to interests or participa-
tions of employees in plans themselves. The Oxurt of Appeals agreed with
the Commission's analysis of the amendment. 561 F.2d 1223, 1240.
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registration:

0 * * any interest or participation in a sInle
[trust) * , 4 Jhich participation or interest is
issued in connection with (A) a stock-bonus,
pension, or profit-sharing plan which meets the
requirements for qualification under section
401 of the Internal Revenue Code of 1954, or (B)
an annuity plan which meets the requirements for
the deduction of the employer's contribution under
section 404(a)(2) of such Code * * *."

This exemption does not apply, however, to plans described in (A) or (R):

"* * * the contributions under which are held in
a single trust fund maintained by a bank or a separate
account naintained by an insurance ccmpany for a
single employer and under which an amount in excess
of the employer's contribution is allocated to the
purchase of securitites * * * issued by the employer *

As a result of these amendments, all non-contributory plans which are established

by corporations and which qualify under Sections 401 or 404 of the Code are exempt

from registration uder the Securities Act. M6/

an the other hand, the registration requirements of the Securities Act do

apply to interests in certain non-corporate plans, such as eOgh" plans for

self-employed individuals and their employees, individual retirement account

plans ('IRM") and plans qualifying under Section 403(b) of the code established

for public school teachers aid employees of certain charitable or educational

organizations. 2htese registration requirements also apply to a variety of

corporate, contributory, individual account plans such as employee stock

ownership plans (Otas) and employee stock-bonus plans.

L6/ See, Letter from Securities and Exchange Oommission, Division of Cor-
porate Finance, to Gilbert Associates, Inc.1 GAI-Tronics Crp., (Oct.
31, 1977), 11976-1977 Transfer Binder) Fed. Sec. L. Rep. (WCH) 181,406.
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Although "eogh plans are covered by an5 may qualify under Section 401 of

the Code, the amendment to Section 3(a)(2) of the Securities Act specifically

excluded interests in Keogh plans from the exemption from the registration

provisions contained therein. Such plans are established by self-employed

individuals for themselves and their employees, and typically cover only a

mall number of participants. The legislative history of the 1970 hmendments

indicates that the decision not to exempt "oh plans was reached because of

• , * their fairly complex nature as equity investments and because of the

likelihood that they could be sold to self-employed persona unsophisticated

in the securities field,. L/ While sales of interests in Keogh plans are

not exempted from registration under Section 3(a)(2), sales of such interests

maybe exempt from the rtqistration requirements of the Securities Act as

either private offerings under Section 4(2) of the Securities Act, or intrastate

offerings under Section 3(a)(11) of that Act.

Furthermore, Section 3(a)(2), as amended in 1970, gives the Comission

the authority to exempt offers and sales of interests in Keogh plans from

those registration provisions:

"* * * if and to the extent that the CQmission determines
this to be necessary or appropriate in the public interest
and consistent with the protection of investors * * .8

he Commission his granted a number of exemptions by order. 18/ In these

cases, the plans involved were established and maintained by large partner-

ships and covered a considerable number of persons. 2he applicants argued,

17 S. Fop. No. 184, 91st ong., 1st Sess. 27, 28 (1969).

See, e.g., In the Matter of Laventhol a Horwath Pension Plan for Clerical
loyees and Profit Sharing Plan "for Partners and Professional Staff,

Securities Act Release No. 5941, 15 SEC Docket 178 (June 30, 1978)1
In the Matter of the Retirement and Service Staff Pension Plan of
ravath, Swaine & Kwre, Securities Act Release No. 5159, 10 SSC Docket

893 (Nov. 18, 1976).
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In u uort of the requested exemption, that their plans were indistinguishable

from mall corporate plans which are exempt from registration under Section

3(a)(2), ard that plans such as theirs were not the kind of plans-that concerned

OCngress when it amended Section 3(a)(2) of the Securities Act. In addition

to these orders, the Omission's staff is presently drafting a rule, pursuant

to the authority granted under Section 3(a)(2), to exempt from the registration

provisions, interests of employees in certain Keogh plans. These actions have

been influenced, to same extent, by the fact that, in cases where the Keogh

plan is defined by Department of Labor regulations as an employee benefit plan,

ERIS now provides some of the information to persons acquiring interests in

the plan which would be included in a registration statement.

Section 3(a)(2) of the Securities Act does not exempt the sale of interests

in IRA's from the registration provisions of that Act, as IRA's qualify for

tax deferred treatment under Section 408 of the Code, rather than Section 401.

Nor does the provision of Section 3(a)(2) which gives the QOwnission the

authority to exempt interests In Keogh plans from the registration provisions

of the Securities Act extend to interests in Meks, as that provision refers

only to interests in plans having one or more Section 401(c)(1) employees

(i.e., Keogh plans). the policy underlying this treatment of sales of interests

in IRAs is essentially the same as that which requires special consideration

M/ 29 CR S2510.3-3 defines 'employee benefit plans for the purposes of
Title I of ERISA to include all Keogh plans other than those having no
camon-law employees as participants.

LO/ See, In the Matter of the Retirement and Service Staff Pension Plan
--Cravath, Swaine 4 Moor*, suixa. Of course, neither the exemptive

orders nor the proposed rule --- d exempt the interests in the Keogh
plan from the antifraud provisions of the federal securities laws.



337

- 14 -

for interests in Keogh plans - that banks aWd others will engage in mass mer-

chandizing of such interests directed at the large class of ,-mopisticated

persons qualified to establish MRAs. But, it appears that bar.' sales of interests

in IM's are often made in connection with offerings of interests in savings

accounts exempt from registration as securities issued by a bank.

more significantly, the amendments to Section 3(a)(2) preserved the registra-

tion requirements with respect to contributory, corporate plans qualifying under

C.'tions 401 or 404 of the Code, under the terms of which an amount in excess

of the employer's contribution may be allocated to the purchase of securities

issued by the employer. 2te same registration requirements also apply to con-

tributory corporate plans not qualifying under Section 401 of the Code whether

or not the terms of such plans permit the investment of employee contributions

in such securities. A number of corporate-sponsored individual account plans,

such as ESOPs, are established for the purpose of acquiring securities fra

the employer and, to the extent that employee contributions say be devoted to

this purpose, are required to file a registration statement with respect to

the interest offered or sold to employees, unless some other exemption from

registration is available. Registration is required in these cases because it

is felt that employees are acquiring an interest in securities issued by their

employer and are, therefore, entitled to the same disclosures which would be

provided to other persons purchasing such securities in a public offering. _/

7/ The Ommission has tried to simplify the registration process for those
employee benefit plans which are also subject to the reporting and dis-
closure requirements of ERISA. A major step in this direction was the
revision of Form S-8, the registration form used by issuers selling
securities to their employees pursuant to certain employee benefit plans.
the form now provides that issuers may include, as part of the S-8 pro-
spectus, a copy of the summary plan description prepared for Musk, in
lieu of all or part of certain items of information required by the form.
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B. Proposed hmerSments

As noted above, the Bill would add new Section 514(d) (2) of ERIM which

would, generally speaking, provide that no interest of any employee in an

employee benefit plan covered by the provisions of ERISA shall be considered

to be a security within the meaning of the Securities Act of 1933, the Securities

exchange Act of 1934 or of any State law regulating securities. Mis provision

would, of course, prempt the application of the registration provisions of

the Securites Act to the extent that they now apply to any such interests.

te only exceptions explicitly recognized in Section 514(d)(2) are for interests

in: (1) plans excluded under Section 4(b) of EISA, a/ and (2) voluntary

eligible individual aooount plans. Thus the proposal would effectively mend

present registration requirements to exclude all contributory plans investing

in employer securities other than voluntary eligible individual aocount plans,

and to exclude all those Keogh plans and IMs which are defined as employee

benefit plans under Department of Labor regulations. _/ These proposals bear

no relation to the issues involved in the Daniel case, and they exclude the

See note 12, supra.

A limited class of Keogh plans and IRAs are not, under regulations pro-
mulgated by the Ir Department, deemed to be "employee benefit plans"
within the meaning of ERISA and will not, therefore, be treated as
employee benefit plans under the items of proposed Section 514(d) (2).
Bodly speaking, these plans include Keogh plans having no cn law
employees as participants, 29 CM S2510.3-3, and individual retirement
accounts (OIRksO) qualifying under Sections 408(a) or (b) or 409 of the
Internal Revenue ode (Mode'), 29 CM 52510.3-2. If organized and
maintained by employers or employee organizations pursuant to Section
408(c) of the Oode are not excluded from the definition of "employee
benefit plan," nor are Ms otherwise qualifying under Section 408(a)
or (b) or 409 of the Code to the extent that employers or employee
organizations contribute to or otherwise sponsor or establish the plans,
29 CM 52910.3-2. To the extent that the registration and/or antifraud
provisions of federal securities law presently apply to those Keogh plans
or IMs not deemed to be employee benefit plans, that application II
not be changed by the Bill.
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registration provisions of the securities laws from areas in which they have

traditionally provided important protections for investors, while providing

no correlative safeguards.

As noted above, the Omnission has generally required registration under

the Securities Act of interests in employee benefit plans where employee coon-

tributions may be used to purchase securities issued by the eployer. Where

an employee contributes his funds to a plan that uses such funds to purchase

securities issued by the employer, the employee is de iding to make an indirect

investment in the employer's securities. An employee in these circumstances is

no different from any other investor, and his employee status should not deprive

him of all material information concerning the issuer which would be included in

a registration statement. a/

7he narrow exclusion from preemption accorded by Section 514(d)(2) for

interests in voluntary eligible individual account plans / does not, we

believe, adequately preserve the application of the securities laws with

respect to contributory plans which invest in employer securities. Section

407(a) of 1SA,. part of the fiduciary duty provisions of that Act, generally

permits the investment of plan assets in securities and real property of the

employer, to a limit of ten percent of the fair market value of plan assets.

Section 407(d)(3) creates an exception to this rule and allows a plan meeting

the definition of an *eligible individual account plan,' whether voluntary or

not, to invest in such securities or real property to the extent explicitly pro-

vided for under the terms of the plan, without regard to ten percent limitations.

3/ Cf. Securities and Exchane Commission v. Ralston Purina Co., 346 U.S.
I (1953) and see note Z1 supra.

LS/ See notes 10 and 11 sum, for definitions of voluntary eligible
Wividual aocountpli
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Section 407(a), howeer, makes no distinction between employer and employee

contributions. It was, presumbly, enacted to reduce conflicts of interest by

reducing the dependence of the plan on the fortunes of the employer, a purpose

generally different from the registration provisions of the Securities Act.

While proposed Section 514(d)(2) would preserve the application of the

registration provisions to voluntary eligible individual account plans, these

plans represent only a small portion of the circumstances in which the fiduciary

provisions of EUSA permit the use of employee contributions to purchase employer

securities. The potential for abusive practices will be significant with respect

to contributory plans not meeting the definition of "eligible individual account

plma contained in Section 407(d)(3), which are, nonetheless, permitted to invest

up to ten percent of the fair market value of plan assets in employer securites.

moreover, the potential for abuse is particularly significant in the case of

eligible individual account plans, participation in which is not deemed voluntary

by the Bill, ?y but considered voluntary for the purposes of the securities

laws. All the assets of these plans may, if t:- plan so provides, be invested

in such securities.

In addition, Section 514(d)(2) eliminates the registration requirements

with respect to those Keogh plans and IRhS deemed to be employee benefit plans

under the regulations of the Deperbwnt of Labor. These include Keogh plans

having one or more camon law employees as participants and corporate or union

sponsored IRAs. Although interests in small Keogh plans and IVAs may nov be sold

under one or more of the general exemptions from registration provided by the

6/ See note 11, 5ea, for the definition of "voluntary" contained in
Nation 271 of t Bill. This definition excludes soe plans in
which a participant does make an investment decision to contribute
his own money to a plan.
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Securities At, registration my still be required with regard to interstate

offerings made by banks or other financial institutions. This is the area in

which the greatest need exists for the registration of such interests with

the ommission, for it is in this area that the purchasers of interests

in Keogh plans and IRks are most likely to be faced "th mass marketing

techniques and are least likely to be able to fend for themselves.

in short, the proposed auendents to the registration provisions are in

no way related to the issues raised by the Daniel case, which concerned only

the application of the antifraud provisions of the federal securities lams

to the interests of employees in non-contributory, involuntary pension plans.

Eve if congress should determine, in response to Daniel,, to deal separately

with the issue of fraud in connection with involuntary, non-ontributory pension

plans, it should not, we believe, interfere with the present registration

provisions. In the case of corporate plans, the registration provisions have

traditionally been applied in a relatively narrow range of situations in which

employees have, in effect, been offered and sold securities issued by their

employers. For that reason, the CQnission and the Congress have determined

that it ws appropriate to provide prospective participants with detailed

information concerning the provisions of the plan or concerning the corporation

establishing the plan. In the case of Keogh plans aid IMa, these provisions

have usually been applied where interests in these plans are mass marketed

to unsophisticated investors by banks or insurance companies. In these situations,

where the provisions of ERISA do not provide an adequate substitute for the

registration provisions of the Securities Act, we know of no valid reason to

deprive investors of the right to adequate information necessary to an informed

investment decision.
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111. PROPOSED $ TIlN 514(d) (3) 3 ODLCVE INE*V MEDIA

The provisions of the Bill discussed above concern the application of the

Securities Act ad the Securities Exchange Act to the interests of employes

in an employee benefit plan. In addition, other provisions of the Bill would

substantially reduce the application of the federal securities laws to the

interests of employee benefit plans in collective investment media. These

proposals bear no relationship to the Daniel case, or to the issues concerning

the relationship betwen the federal securities laws and the regulatory provisions

of ERISA raised by that case.

7hese proposals would exempt from the definition of *security" under the

Securities Act and the Securities Exchange Act interests of employee benefit

plans in certain collective investment media maintained by banks and insurance

companies, and would preclude the application of the Investment Owipany Act of

1940 to such media. These provisions are set forth in proposed Section 514(d)(3)

of ERSh:

"(3) Notwithstanding any provision of law to the
contrary, an interest or participation -

O(A) in a single or collective trust main-
tained by a bank or in a separate account main-
tained by an insurer, and

"(B) issued to an employee benefit plan or
plans described in section 4(aj and not exempt
urder section 4(b)

is not, and shall not be characterized as or deemed
to be, a security within the meaning of the Securities
Act of 1933, the Securities Exchange Act of 1934, or
any law or any State which regulates securities, and
such a single or collective trust or separate account
is not, and shall not be characterized as or deemed to
be, an investment company within the meaning of the
Investment Company Act of 1940 or any law of any State
which regulates investment companies.
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he Commission is opposed to adoption of proposed Section 514(d)(3) since

it would seriously disserve the policies underlying the federal securities laws,

by depriving employee benefit plans, in their purchases of interests in collective

investment media maintained by banks and insurance companies, of the important

protections afforded by those laws. R/ Since the proposal raises distinct

issues under (1) the Securities Act and the Securities Exchange Act, and (2) the

Investment company Act, we will discuss the application of the proposals to

these two areas separately.

A. Application to the Securities Act and the Securities Exchane Act

As a preliminary matter, it is important to note the distinction between

interests of an employee in an employee pension benefit plan, on the one hand,

and interests of pension plans in collective investment media in which pension

plan managers invest plan assets on the other hand. A/ Whatever conclusion

is reached as to whether the interests of employees in pension plans are or

should be treated as securities, there has never been any substantial doubt

that interests of plans in collective investment media are securities.

Ly We note that proposed Section 514(d)(3) refers to Osingle" trusts. For
the purpose of this discussion, however, we do not regard such trusts as
collective investment media, since we read the exemption in proposed
Section 514(d)(2) for interests of employees in employee benefit plans
to extend to interests of employees in a related single trust (including
a multi-employer trust) established for such plans.

a/ ERISA itself recognizes the distinction between pension plans and the media
in which they invest in Sections 3(21)(B) and 401(b)(1). Section 3(21)(B)
specifies that if a plan invests in any security issued by an investment
company registered under the Investment Cpany Act of 1940, such investment
shall not by itself cause the investment company or the investment company's
investment advisor or principal underwriter to be deemed a fiduciary or a
party in interest as those terms are defined in ERISA. Section 401(b) (1)
provides that in the case of a plan which invests in any security issued
by an investment company registered under the Investment Company Act
of 1940, the assets of the plan shall be deemed to include such security
but shall not, solely by reason of such investment, be deemed to include
any assets of such investment company.
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Oogress recognized this in 1970 when it asend. Section 3(a)(2) of the

Securities Act to exempt from the registration provision of that Act interests

in collective trust funds maintained by banks or in operate aoonmts maintained

by nsurance companies where the interest or par tcipation-is Issued in connection

with a stock bonus, pension or profit-sharing plan which mets the requirements

for qualification under Section 401 of the Internal revenue ode. In doing

so, Oxgress stated that "as with other securities ex.mptad under Section 3 of

the Act, the amenieent would not exempt the securities from the antifraud

provisions of Section 17.' Pf

Beyond recognizing that the sales of interests in collective investment

media are securities, Congress further determined that it is not always

appiopriate to exempt sales of such interests to pension plans from the

registration requirements of the Securities Act. 2e Commission had argued

at Congressional hearings in 1963 and 1964 that the proposed methods for the

offer and sale of interests in Keogh plan collective investment trust furds

would involve a public offering of securities and thus would require regis-

tration under the Securities Act. As mentioned above, Cogjress accepted

this view in 1970, in the muuduents to Section 3(a)(2) of the Securities

Act, by leaving interests in Keogh plans fully subject to the registration

provisions of the Securities Act, although the Comission was given rulemaking

authority to exempt such interests as it deemed necessary or appropriate

in the public interest and consistent with the protection of investors. /

the Senate Oommittee, reporting out the bill which became the 1970 ameDient,

explained this treatment as follow:

S. Tep. No. 184, 91st Oong., let Sees. 27 (1969).

Ibid .
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•the -as da't does not expt Interests or
participation issued by either bank collective
trust funds or insurance company separate
accounts in connection with 'D.R. 10 plans,'
because of their fairly complex nature as an
equity investment and because of the likelihood
that they could be sold to self-employed persons,
unsophisticated in the securities field * * *."

Pbreover, as amended in 1970, Section 3(s)(2) of the Securities Act provides

a specific, limited exemption from the registration provisions of that Act for

interests in single trusts or collective trusts maintained by a bank issued

in connection vith a stock-bonus, pension, or profit sharing plan qualified

under Section 401 of the Code, and for all interests in a separate aoooimt

maintained by an insurance company issued in connection vith an annuity plan

qualified under Section 404 of the Oode. Section 3(a)(2), however, does not

exempt from the registration provisions: (1) interests issued to such plans the

assets of which are held in a single trust fund or a single separate acoount

for a single employer, under the terms of which plan an amount in excess of

the employer's contribution may be invested in securities issued by the employer!

(2) interests in keogh plans (3) interests in annuity contracts or mutual fund

shares used to fund plans qualified under Section 403(b) of the Internal revenue

Odel and (4) interests in collective investment media issued to Vs. -/

A parallel provision is found in Section 12(g) (2) (a) of the Securities kchangoe

Y Id. at pp. 27-28.
32 Interests in commingled bank funds derived from IMs are not entitled

to the 3(a)(2) exemption because that section refers to plans qualified
under Section 401 of the Internal Revenue Oodej IRAs are given special
tax treatment by Section 406 of the Code. 7he legislative history
of ERMA sports the applicability of the federal securities law to
collective furds derived from Ms. (See page 31 infra.)

33-549 0 - 78 - 23
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Act, L/ and exempts interests in such plans from the registration ad reporting

provision of that Act. ees* exemptions froa registration, it must be stressed,

do not apply to the antifraud provisions of the securities laws. -imilarly, sales

of interests in collective investment nedia mde in reliance upon m other

exemption from registration, nevertheless, are and should continue to be

subject to the antifraud provisions.

Despite the basic distinctions dram by Congress in 1970, the current

proposals would preemt the operation of both the registration and antlfraud

provisions of the Securities Act and the Securities Echange Act with respect

to sales to all employee benefit plans covered by EISh of interests in collective

investment media. W 2he only plans which do not fall within this class are

those excluded by Section 4(b), I/ including certain annuity plans qualified

under Section 403(b) of the Internal Revenue Ode, / and those which do not

The exemption from registration and reporting under the Securities Exhange
Act is different from the exemption contained in Section 3(a) of the Securities
Act in that Section 12(g)(2)(N) omits any reference to Ieogh plans and plans
in which employee funds are used to purchase employers' securities.

Unlike proposed Section 514(d)(2), which excludes voluntary participations
in individual account plans described in Section 407(d)(3) of URISA, from
its general preemption of the federal securities law, proposed Section
514(d)(3) contains no such exclusion from its preemption provisions.

See note 12 s__ _8. Plans exempted thereunder are: (1) govermentsl plans,
T church plas (3) workers' compensation plans, (4) certain plans

maintained outside the United States, and (5) unfunded excess benefit plans.

_/ Section 403(b) of the Internal Sevenue Code allows employees of public
school districts and charitable organizations qualifying uder Sction
501(c)(3) of the Ode the benefits of a special form of deferred com-
pensation. Section 403(b) allow an employee to elect to have a portion
of his Lncme paid directly by the employer to an insurance ocmpany selling
annuity contracts or to a mutual fund. he amount thus paid Is not in-
cluded in the employee's income for the year in which it was paid. We
understand, from our reading of the provisions of E1B& defining employee
benefit plan, Section 3(3), and 'employee pension benefit plan, Section
3(2), and our reading of the regulations of the Department of Labor, 29
CPRS2510.3-2 and 3-3, that some of such plans are employ" benefit plans,

(footnote continued)
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qualify, under Department of Labor regulations, as employee benefit plans. Lf

The enactment of proposed Section 514(d)(3) would lead to inoonsisti%.

results. First, as noted above, Oongress determined to codify t1b On.ission's

view that mass merchandized interests in bank collective furds foe Keoh plans

are not only securities subject to the antifraud provisions of the Securities

At ad the Securities Exchange Act, but also that such cities, if publicly

offered and not subject to m other exemption, must be registered wnder

the Securities Act. We do not know of any reason, related to the Daniel case

or otherwise, for Congress to change that determination. Ibreover, with

respect to registration under the Securities Act, it is important to note

that, while naSh requires pension plans to make disclosures to their perti-

cipants, RIS generally does not regulate the disclosures which a bank or

insurance company makes to a self-employed individual who wishes to establish

a Keogh Plan or to a person who wishes to establish an IPA. /

_f (footnote continued)

insofar as they are 'established or mantainnO by the public school
district or the qualifying charitable organization. Depending on the extent
of employer sponsorship, such plans say or may not be "established or main-
tained' by the employer within the manning of these definitional provisions.
See 29 CR 2510.3-2(f}! 42 fed. Feg. 61258 (Dec. 2, 1977). In addition,
many of these plans are exempted from the coverage of tSh by virtue of
Section 4(b) which exempts governmental plans, defined in Section 3(32),
and church plans, defined in Section 3(33).

Wonder present federal securities law, insurance companies seeking to sell
Interests in separate accounts for variable annuity contracts in comection
with Section 403(b) plans register the interests sold under the Securities
Act and register the related separate aoooumt under the Investment Cmpany
kt. To the extent that the underlying Section 403(b) plans are exempt
from ERU$, it is our understanding that proposed Section 514(d)(3) would
preserve the present operation of the federal securities l2a.

/ See note 23- supra. These plans are, generally, Keogh plans having no
cion law e--ees and DWs not sponsored or established by employers
or employee organizations. 29 CR SS2510.3-2 and 3-3.

a/ Se discussion pog 27, infra.
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Second, as noted above, only certain IMs - those organized or merchandised

with the aid of an employer or an employee mehership group - are deemed

to be employee benefit plans within the meaning of Ium. Sectior-514(d)(3)

wuld permit banks to establish collective trust funds for assets of such

MUs, and those collective trusts would be functionally indistinguishable

from conventional investment companies. Section 514(d)(3) would then permit

banks to mass merchandise interests in these collective trusts without registering

those interests under the Securities Act. 51us, unsophisticated persons, at

%tm the sales efforts of the banks would be directed, wuld be faced with

the prospect of making perhaps the most important investment decision of their

lives without the protection of the disclosure in a statutory prospectus

and without the benefit of the antifraud provisions of the securities laws.

bird, Section 514(d)(3) would have particularly inconsistent results

with respect to interests in separate aoo nts set up by insurance companies

to fund employee benefit plans. As explained above, interests in separate

aooounts derived solely from pension plans qualified under Section 401 of

the Internal avenue Code are exempt from registration under the Securities

Act by Section 3(a)(2) of that Act. Interests in such separate accounts usually

consist of variable annuities, determined by the Supreme Court to be securities. M/

Historically, mset assets held by insurance campnies in such separate aooounts

have been derived from interests sold to public school teachers plans qualified

under Section 403(b) of the Internal Revenue Code, corporate pension plans

and eogh plans. Ilhe same objections, set forth above, to the exclusion of

interests in Keogh plans miS IThs issued in relation to bank collective funds

2t/ Securities and Zxchn Camission v. Variable Annuity Life Insurance Co.,
359 U.S. 65 (1959)1 Securities and x Comssion v. Unt em
Life Insurance Co., 37.I. 0 (19T).
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from the definition of sec=ity under the federal securities lys, apply with

equal force to insurance company separate accounts. 2hat is, the interests

In these separate amounts will be mass marketed to unsoldsticated investors

who need the protections of the federal securities las.

11oriver, because of the wy proposed Section 514(d) (3) is drafted,

insurance companies could sell interests in a separate account to persons

unrelated to an employee benefit plan, for wich registration under the

Securities At would still be required, but interests in the same separate

account if sold to an employee benefit plan would not be treated as securities,

even though all the expenses of registration have been incurred and even

though other purchasers are being given a statutory prospect. A similar

amaly arises with respect to insurance company sales of variable annuities

to participants in plans qualilying under Section 403(b) of the internal

Revenue Code. An insurance company may maintain one separate account for

the funding of all variable anuity contracts sold to participants in such

plans. It would appear that under proposed Section 514(d)(3) those interests

sold to participants in plans not defined as employee benefit plans under De-

partment of Labor regulations 9/ or in plans established or maintained by

public school districts and churches would continue to be securities and,

with respect to those participants, the separate account tnuld continue to

be an investment company. At the same time, howver, the same interests sold

to participants in a 403(b) plan established by a charitable or educational

organization other than a church would not be securities ad, with respect

to those persons, the account would not be an investment company. iv

O/ Se note 23 Lupta.

SY Senate 43 infra.
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Vie section would also to grant such collective investment media

an exemption from the antifraud provisions of the Securities Act and the

Securities exchange Act. With respect to such collective investmaft media,

ERMA provides no adequate substitute for the antifro provisions of the

Securities Act and the Securities Exchange Act. The general disclosure

provisions of Part 1 of Title I of CUM do not apply at all to the relationship

of employee benefit plans to banks or insurance omanies selling interests

in collective investment media. That is, the provisions of Part 1 impose

no disclosure requirements on banks or insurance companies at the time of

such sales. Therefore, no cause of action could lie against such bank or

insurance company, urder Section 502 of ZIs for violation of any of the

provisions of Pert 1.

moreover, at the time of the sale of an interest in a collective

trust furn, a bank does not appear to be in a fiduciary relationship with

the employee benefit plan, although after the consmmation of the sale,

the bank, as trustee, may oocy such a position. Acordingly, it does not

appear that a bank may be held liable under Sections 405 and 409 of MM

for a violation of any of the fiduciary obligations created by Part 4 of

ISA. As Section 409(b) states,

*No fiduciary shall be liable with respect to a breach
of fiduciary duty under this title if such breach wa
committed before he became a fiduciary or after he
ceased to be a fiduciary."

Similarly, it does not appear that the fiduciary provisions apply, at the

time of sale, to insurance companies marketing interests in separate accounts

to employee benefit plans.
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B. Investment Company Act of 1940

Proposed Section 514(d)(3), as it relates to the status of collective

investment media under the Inestment OCpany Act of 1940, presenfa additlial

difficulties.

rder present law, an employee stock bonus, pension or profit-haring trust

which meets the requirements for qualification under Section 401 of the Internal

revenue Oode, or a collective trust fund maintained by a bank consisting solely

of Assets of such trusts, and any separate account the assets of which are derived

solely from contributions under pension or profit-sharing plans which meet the

requirements of Section 401 or the requirements for deduction of the mployer's

contribution under Section 404(a)(2) of the Code, are excluded from the definition

of investmentt company" by Section 3(c)(12) of the Investment Cmpmny Act. 7hus,

to the extent that Section 514(d)(3) excludes from investment company status

qualified single trusts or collective trusts maintained by banks, or separate

accounts maintained by insurers issued to employee benefit plans qualifying

under Section 401, it makes no change in present law and is superfluous. 4./

/ ?here is an apparent drafting ambiguity in the construction of Section
514(d)(3). Subparagraph (A) of that section refers to an interest or
participation in a single or collective trust furd maintained by a bank
or in a separate account maintained by an insurer. Subparagraph (B) refers
to such a participation issued to employee benefit plans described in Section
4(a) and not exempt under Section 4(b) of EMISA. Howver, the remainder
of the sentence in the section, in effect, provides that such a single
or collective trust or separate account is not to be trea'as en investment
company. Since qualified single trusts, collective trusts maintained by
banks, adM separate accounts maintained by insurers are mentioned only
in subparagraph (A), a strictly gramatical reading would result in w
single or collective trust or separate account, regardless of hether ts
interests are issued to employee benefit plans, being encompassed in the
exclusion from investment company status in the latter part of the sentence.
We do not believe that this is the intention of the drafters. We read
the exclusion from investment company status proposed to be afforded by
Section 514(d)(3) as applying only to qualified single and collective trusts
and separate aooounts which issue their interests or participation to
employee benefit plans described in Section 4(a), and which are not exept
under Section 4(b).
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Certain difficulties are presented, however, by the broad lng e

of the proposed section. Por eaple, as mentioned above, benk collective

funds and Inirarce company separate aconts for the funding of is

are not presently excluded from the definition of investment coany In the

Investment company At. If a bank or insurance oany offered interests

to the public at large in a collective trust or a separate acoount for the

purpose of funding XPMs, neither the individual VA trust nor the bank collective

fund would appear to be an eloyee benefit plan, and thus the exclusion from

investment comy status afforded by proposed Section 514(d)(3) wuld not

be available. On the other hand, there are situations in which an employer

may facilitate his employees' participation in Mas, such as by means of payroll

deductions. In such cases, there could be an employee benefit plan, but the

only substantial legal relationships would be betwe n the employees and the

bank or the insurance company. He believe that these employees need the

protections of the Investment Oapaeny Act as much as the employees who establish

their own IPs through collective irvsabent media offered by a bank or insurance

company-. /

L o/ Those protections are extensive and go far beyond the disclosure and
antifraud provisions of the Securities Act a" the Securities Exchange
At. For example: Section 10 of the Investment COmpany ct prescribes
the composition of the board of directors Section 12 restricts the
ownership of certain types of securities as well as pyramiding of
owership of investment companies Section 15 governs the approval
by boards of directors and shareholders of investment advisory and
underwriting oontractsi Section 17 prohibits certain types of self-
dealing by officers, directors, employees and certain affiliated persons
Section 18 governs capital structure Section 22 regulates the pricing
of fund shares and sales commissions charged for those shares, and Section
36 prohibits certain types of breaches of fiduciary duty.

The manner in which Section 514(b)(3) is drafted raises additional
troublesome problems with respect to the investment company.status of
insurance company separate aooontI, because that section's exclusion
fr investment company status is not limited to separate accounts

(footnote continued)

4
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To the extent that banks and insurance coanies, in maintaining collective

investment media for IVs, are unable to comply with particular provisions

of the Investment company Act, the Comission has full authority, pursuant to

Section 6(c) of that Act to exempt them from the application of those provisions

if it is necessary or appropriate in the public interest and consistent with the

policy and provisions of the Act. To date, however, only two such applications,

filed by banks, have been received by the Coumission, and both of those applications

were withdrawn before consideration by the Commision. _/ Notably, insurance

companies are presently marketing interests in collective investment media

for IRks and are conforming with the provisions of the nvestment Company Act.

(contirue)

derived solely from assets of employee benefit plans qualified under
Section the Internal Revenue Code. It is likely that banks would
be prevented by the Glass-Steagall Act (12 U.S.C. 24), as interpreted by
the Supreme Court, from mass merchandizing interests in their collective
trust funds to the public at large. See Investment 9?!"n, Institute V.
Cap 401 U.S. 617 (1971). On the other , Howver, Insurance oaiues
currently mass merchandize to the general public variable annuities and
variable life insurance contracts which are funded by separate accounts
required to be registered under the Investment Company Act of 1940. Since
Section 514(d)(3) does not, by its term, require the separate account
to be solely derived from assets of employee benefit plans, the section,
read lT ifly, would exempt from the applicability of the Investment
Company Act a separate account used to fund variable annuities and variable
life insurance contracts sold to the public at large, merely because
som of the interests in the account are sold to employee benefit plans.

--- er possible reading of this section, which is equally unsatisfactory,
would treat purchasers of interests in a separate account who are not
employee benefit plans as investors in a registered investment compny,
and purchasers which are employee benefit plans as not investors in a
registered investment company, even though the aeparaEe account is the
sae. his anoaly should be corrected; even if the Comittee does not
adopt the Omission's other proposals, the only separate accounts
which should be excluded from the definition of investment company are
those whose assets are derived solely from employee benefit plans described
in Section 4(a) of ERSA and not exempt under Section 4(b).

4 See, In the Matter of Continental Illinois Retirement Trust, Investment
Company Act Release No- 9462, 10 SEC Docket 619"(Sept. 29, 1976);
Colorado State Bank of Denver, ie No. 612-4266.
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oongress specifically considered the question of the applicability of the.

federal securities law to collective investment media for IMs when it enacted

ERLS. Ie Onference Feport accompanying B.L 2, which was enacted into law as

RIMU, stated:

• he conferees intend that this legislation with respect
to individual retirement aoomts is not to limit in any
my the application of the Federal securities laws to
individual retirement aootaits or the application to them
of the la relating to rn trusts or investment funds
maintained by any institution. As a result, the Securities
and Ebchange Omission will have the authority to act
on the issues arising with respect to individual retirement
accounts independently of this legislation." 4_J

The Commission krvve of no reason wdy that conclusion should now be reconsidered.

V. CCU USIONS

1hus, the Ozmission recognizes that the policy questions raised as a result

of the Daniel decision, are substantial. however, with regard to the application

of the antifraud provisions of the federal securities lave, the subject of

Daniel, the Bill would eliminate the protections afforded by these provisions

without ameding ERMA to provide comparable substitutes. Moreover, the Bill

would eliminate the protections afforded by the federal securities laws in

areas having no relation to the Daniel decision - interests of employees

in contributory and voluntary employee benefit plans, and interests of such

plans in collective investment media offered by banks and insurance companies

- again without providing comparable substitutes in M.

Senator WILLIAMS. Thank you very much.
[Whereupon, at 12:56 p.m., the subcommittees adjourned, to recon-

vene at 9:30 a.m., Wednesday, August 16,1978.]

H.R. Fep. no. 93-1280, 93d Cong., lt Seass. at p. 338.
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WEDNESDAY, AUGUST 16, 1978

U.S. SENATE, SuBCOMMITrEE ON LABOR OF THE ComnuTr E
ON HumAN RESOURCES, AND SuBCoMMrrrE oN PrvATE
PENSION PLANS AND EMPLOYEE& FRINOE BE EFrrs OF
CoMMrITEE ON FINANCE,

Wae8lngton, D.C.
The subcommittees met in joint hearing in room 4232, Dirksen Sen-

ate Office Building, Senator Harrison A. Williams, Jr. (chairman,
Subcommittee on Labor of the Committee on Human Resources) and
Senator Lloyd Bentsen (Chairman, Subcommittee on Private Pension
Plans and Employee Fringe Benefits of the Committee on Finance)
presiding.

Present: Senators Williams, Long, Bentsen, and Javits.
Senator WmLAMS. We will come to order.
I guess everyone knows that the confusion in the room is not gen-

erated by the Human Resources Committee or the Finance Commit-
tee.

All the confusion arises out of this hearing being covered live at
noon on the America Alive television show.

Our first witness this morning is the AFL-CIO represented by Bert
Seidman, director, Department of Social Security.

We have an ambitious day ahead of us with many witnesses, and I
know that you, Bert, were well advised of that. We hope all wit-
nesses can keep their testimony within fairly good time limits so
that everybody can be heard today.

We are grateful that you will lead off this second day of our joint
hearings.

STATEMENT OF BERT SEIDMAN, DIRECTOR, DEPARTMENT OF
SOCIAL SECURITY, ACCOMPANIED BY KENNETH A. MEIKLPJOEN,
LEGISLATIVE REPRESENTATIVE, AFL-CIO; AND LAWRENCE T.
SMEDLEY, ASSOCIATE DIRECTOR, DEPARTMENT OF SOCIAL SECU-
RITY, AFL-CIO

Mr. SEIMAN. Thank you, Senator.
We will indeed be brief.
With me this morning are Kenneth Meiklejohn, legislative repre-

sentative, Department of Legislation of the AFL-CIO, and Lawrence
Smedley who is associate director of the Department of Social Secu-
rity of the AFL-CIO.

My name is Bert, Seidman. ond I am director of the Department of
Social Security of the AFL-CIO.

(355)
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On behalf of the AFL-CIO, I wish to thank you for the opportunity
to present our views on various bills that would amend the Employee
Retirement Income Security Act (ERISA). A longer, detailed state-
ment is appended as well as other relevant material. I respectfully
req guest they be included in the record of the hearings.

senator BsTsz. Without objection they will be included.
Mr. SEIDMAN. Most of our comments will pertain to S. 3017, a com-

prehensive bill that attempts to deal with many of ERISA's problems.
Though we are not satisfied with some of its provisions, the bill would
resolve many of the problems that have developed in the administra-
tion of the pension reform law.

Both subcommittees should take particular satisfaction in theii
contribution to the enactment of this landmark legislation. The AFL-
CIO supported enactment of ERISA because we thought it would be
beneficial to workers and their families. Like most laws, it is not
perfect and does require change. Though we are dissatisfied with a
number of its provisions and, particularly with some important as-
pects of its administration, we still feel the law is beneficial and sup-
port its basic provisions.

Let me mention some of the labor movement's concerns with the
law and its administration.

ADMINISTRATION AND ENFORCEMENT

A major issue during deliberations on the ERISA legislation was
whether the Labor or Treasury Department was to administer the
law. The AFL-CIO strongly supported administration by the Labor
Department since the law concerned itself with employee rights and
benefits and only peripherally with taxes. The end result, however,
was a division of responsibility between the two Departments and also
establishment of the autonomous Pension Benefit Guaranty Corpora-
tion. Thus, there are and have been numerous possibilities for duplica-
tion and overlapping authority.

Actual experience under the law has shown that dual administra-
tion is not working well. Matters frequently must be redone, often
several times, as the Labor and Treasury Departments attempt to re-
solve their differences. There is an urgent need to break the logjam
in the issuing of both initial and final regulations to interpret and
clarify important provisions of the law.

The Departments have made considerable progress in improving the
administration of the law during the last 18 months and have re-
ently concluded a reorganization agreement which it is hoped will

improve matters even more. But there can be no real solution to the
dual administration problem except administration by one agency
or department of government and, in our view, ideally that agency
should be the Department of Labor.

S. 3017 does not put administration in the Labor Department but it
does consolidate the functions of the Labor Department, the Pension
Benefit Guaranty Corporation, and most of the ERISA functions of
the Internal Revenue Service into a single agency-a new Employee
Benefit Commission.
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We would have preferred that the consolidation take place within
the Department of Labor. Nevertheless we are prepared to go along
with the bill's approach because it will do much to resolve existing
problems and because it is preferable to the problems inherent in dual
administration.

DANIEL CASE

We support those provisions of the bill that make clear that ERISA
supersedes Federal and State securities laws to the extent that such
laws are interpreted to be applicable to an employee's interest in an
employee benefit plan. If the Daniel decision were to stand, -pension
plans would be subjected to still another regulatory agency, the Se-
curities and Exchange Commission (SEC), and i new body of regula-
tory law. This at best would create overlapping jurisdiction with
additional costs, confusion, and uncertainty and inevitably would
conflict with congressional policy judgments reflected in ERISA. The
result would be less, not more, effective regulations.

More importantly, the Daniel case would threaten to undermine
the financial soundness of plans by imposing liability for retroactive
compliance with ERISA standards. In short, the decision apparently
would require plans to grant benefits retroactively if disclosure prior
to ERISA were found to be inadequate by today's standards. The
Daniel case also threatens existing pension plans with much litigation
and large liabilities because they have made the disclosures required
by ERISA but not those which the securities laws may require.

The AFL-CIO supported ERISA because we are convinced that
legislative protection-of pension plan participants is necessary. The
injustice in the Daniel case could not have happened had ERISA
been in effect at that time. SEC jurisdiction is unnecessary. We urge
the subcommittee to approve those provisions of S. 3017 w ich would
remove the threat of Securities Act jurisdiction.

TAX INCENTIVES

S. 3017 would permit a deduction from taxable income for employee
contributions to a qualified pension plan which the plan would be re-
quired to accept. In general, the maximum allowable deduction is the
smaller of 10 percent of compensation or $1,000. The allowable deduc-
tion is reduced by 20 percent of the amount by which adjusted gross
income exceeds $30,000 per year.

The proposal would help very few low- or middle-income workers
since most of them live so close to the margin that they would be unable
to save anything or they could, at best, save very little out of their in-
comes for this purpose. Even if they did, they do not pay taxes or the
tax rate is so low at their level of income that the deduction is of
little value to them. Clearly, the percentage of families which will be
able to take full advantage of this deduction will rise with income.
Thus, the effect of this provision will be regressive, largely benefiting
the better off who will be able to take advantage of it. Limiting the
full advantage of the deduction to annual incomes of $30,000 a year
or less does slightly lessen its regressive aspect. But the fact remains
it will do little or nothing for the average worker.
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The bill also grants tax credits to employers who initiate or improve
pension plans. Only small employers are eligible for the tax credit
for initiating new plans. We oppose this proposal. It would penalize
those employers who have done a good job of providing pension pro-
tection for their employees and reward thosc employers who have done
a poor job or have provided no pensions at all. The proposal also would
be extremely difficult to administer for it would be virtually impos-
sible to write regulations defining what kind of improvements would
qualify for a tax credit.

In addition, both proposals would result in substantial revenue
loss running into billions of dollars. Proponents of these proposals
should show how this lost revenue is to be recovered or should demon-
strate that the loss in revenue will not come at the expense of other
more important programs.

CONCLU IOK4

There are many other provisions of S. 3017 which we support and
some, particularly in the reporting and disclosure area, which we
object to. We also have made a number of suggestions for improving
the law which we would like-to see included in the bill. Unfortunately,
the time does not permit discussing them in this oral presentation
but we urge the subcommittee to act favorably on our recommenda-
tions.

In our opinion, ERISA was landmark legislation and 4 years after
its passage-still stands as a major achievement. A law as complex as
ERISA would be difficult to administer under the best of circum-
stances and problems in implementation and administration were antic-
ipated. Divided administrative responsibility among several agencies
has created serious additional difficulties. Followup legislation to deal
with these problems was to be expected. Enactment of S. 3017 with
the modifications we have suggested would permit major progress
toward a resolution of these pro ems.

Thank you.
[The prepared statement of Mr. Seidman follows:]



359

Statement by Bert Seidman, Director, Department of Social Security,
American Federation of Labor and Congress of Industrial Organizations

Before the Subcommittee on Labor of the Senate Human Resources
Committee and the Subcommittee on Private Pension Plane and Fringe
Benefits of the Senate Finance Committee on Proposed Amendments to

The Emplcyee Retirement Income Security Act

August 16, 1978

On behalf of the AFL-CIO, I wish to thank you for the opportunity

to present our views on various bills that would amend the Employee

Retirement Income Security Act (ERISA). Host of our comments will per-

tain to S. 3017, a comprehensive bill that attempts to deal with many of

ERISA's problems. Though we are not satisfied with some of its provisions,

this bill would resolve many of the problem that have developed in the

administration of the pension reform law.

Both subcommittees should take particular satisfaction in their

contribution to the enactment of this landmark legislation. The AFL-CIO

supported this legislation because we thought it would be beneficial to

workers and their families. Like most laws, it is not perfect and does

require change. Though dissatisfied with a number of its provisions and,

particularly with some important aspects of its administration, we still

feel the low is beneficial and support its basic provisions.

Let me mention some of the labor movement's concerns with the

law and its administration.

Administration and Enforcement

A major issue during deliberations on the ERISA legislation was

whether the Labor or Treasury Department was to administer the law. The

AFL-CIO strongly supported administration by the Labor Department since the

law concerned itself with employee rights and benefits and only peripherally

with taxes. The end result, however, was a division of responsibility
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between the two Departments and also establishment of the autonomous

Pension Benefit Guaranty Corporation. Thus, there are numerous possi-

bilities for duplication and overlapping authority.

Actual experience under the law has shown that dual administration

is not working well. atters frequently must be redoie, often several times,

,- the Labor end Treasury Departments attempt to resolve their differences.

There is an ux'gent need to break the log Jam in the issuing of both initial

and final regulations to interpret and clarify important provisions of the

low. Important discussions have not yet been made on a number of issues

many of which could have a major impact on pension funding, benefits and

collective bargaining.

The Departments have made considerable progress in improving the

administration of the law during the last 18 months and have recently

concluded a reorganization agreement which it is hoped will improve matters

even more. But there can be no real solution to the dual administration

problem except administration by one agency or department of government

and, in our view, ideally that agency should be the Department of Labor.

S. 3017 does not put administration in the Labor Department but it

does consolidate the functions of the Labor Department, the Pension

Benefit Guaranty Corporation end most of the ERISA functions of the

Internal Revenue Service into a single agency - a new Employee Benefit

Commission. The Commission would have the power to certify to the

Treasury Department that a plan is eligible for tax qualified status

and would develop policy respecting all federal laws which relate to all

employee benefit plans.

We would have preferred that the consolidation take place within

the Department of Labor. Nevertheless, we are prepared to go along with

the bill's approach because it will do much to resolve existing
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problems and because it is preferable to the problems inherent in dual

administration. We oppose the approach contemplated by S. 901 which would

not resolve the problem of dual jurisdiction and, in addition, would give

the Treasury Department responsibility over matters that properly belong

within the jurisdiction of the Department of Labor.

Daniels Case - We support those provisions of the bill that make

clear that ERISA eupercedes federal and state securities laws to the extent

that such laws are applicable to an employee's interest in an employee

benefit plan. If the Daniels decision were to stand pension plans would

be subjected to still another regulatory agency, the Securities Exchange

Commission (SEC),and a new body of regulatory law. More importantly, it

would threaten to undermine the financial soundness of plans by imposing

liability for retroactive compliance with ERISA standards. In short, the

decision apparently would require plans to grant benefits retroactively

if disclosure prior to ERISA were found to be inadequate by today's standards.

The Danieladecision also threatens existing pension plans wlth

much litigation and large liabilities because they have made the disclosures

required by ERISA but not those which the securities laws may require.

The SEC is evidently proceeding on the theory that the greater the

number of laws that are piled on the other the more protection is afforded

employees. To superimpose the securities laws on the regulatory scheme

provided in ERISA would at best create overlapping and duplicative

jurisdictions with attendant costs in confusion and uncertainty, and

would result in conflicts with basic Congressional policy judgments

reflected in ERISA. The result would be less, not more, effective regu-

lation.

33-549 0 - 78 - 24
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An actuarial study, prepared by the Labor Department on the potential

liability upon pension plans which might result if the decision is upheld

by the Supreme Court, estimates potential liability for all pension end

profit sharing plans, depending on assumption, at between $3.5 billion

and $39.6 billion.

The AFL-CIO supported ERISA because we are convinced that legislative

protection of pension plan participants is necessary. The injustice in the

Daniels came could not have happened had ERISA been in effect at that time.

SEC jurisdiction is unnecessary. Little good and much harm would result.

We urge the Subcommittee to approve those provisions of S. 3017 which would

remove the' threat of Securities Act jurisdiction.

Right of Unions to Sue - Part 5, Title I of ERISA provides for enforce-

ment by a participant, beneficiary or by the Secretary of Labor of certain

rights under ERISA and/or the pension plan. It is not entirely clear,

however, whether a union may sue in its own name to enforce such rights

where it represents the employees involved. The right of a union to sue

in its own name is extremely important since many employees would be

reluctant for fear of retaliation to be named plaintiff in such a low

suit. The bill should include a provision to insure that a union may

sue in its own name to enforce employee rights under ERISA.

Fiduciary

Within the area of fiduciary responsibility, problems relating to

prohibited trnsactiona have been the most troublesome. Such problems

are particularly difficult for multiemployer plans because there are

so many parties involved and they are constantly changing.
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Congress could not deal with all the existing arrangements in the

employee benefits field and thus made provisions for liberal use of

exemptions. Congress obviously wanted to protect legitimate actions engaged

in by plans which would technically be prohibited by the Act but which could

be dealt with under the exemption process. As things now stand, a myriad

number of legitimate transactions prohibited by ERISA require individual

exemptions. The exemption process is slow and has resulted in a backlog of

exemption requests.

S. 3017 helps by narrowing the definition of party in interest to

remove from that status those persons who are highly unlikely to be in a

position to influence the actions of a plan or of plan officials. Though

not resolving the problem, these modifications would help and we urge their

adoption

Multiple Emoloyer Trust - This provision of the bill deals with an

issue which exists with respect to the scope of ERISA'a preemption provision -

control of uninsured Multiple Employer Trusts (ETS). These organizations

offer to provide employers with health and welfare benefit plans without

being subject to state insurance laws. They claim to be immune from state

regulation and subject only to ERISA regulation. ERISA requires funding

standards for pension plans but has no such provisions for welfare plans.

Thus, there has been a legal vaccum which has led to the unregulated growth

of the so-called METS, a number of which went bankrupt leaving millions in

unpaid claims and leaving tens of thousands of participants without coverage.

S. 3017 imposes on Multiple Employer Trusts solvency and reserve

standards which the Secretary of Labor shall require by regulation. The

existing situation has led to abuses and such regulation is needed.
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Delinquent Contributions - Mother needed provision would *mke the failure

to contribute to a pension or welfare fund in accordance with the provisions

of a collective bargaining agreement a violation of the low. A fiduciary,

who acts in behalf of a plan and brings a successful action under this

provision, would be entitled to recover lawyer's fees and other costs from

the defendant. We recommend enactment of this provision which would help

multienployer plans with their frequent and difficult task of collecting

delinquent contributions.

Socially Useful Investment - ERISA's fiduciary requirements relating

to prudent investment has created a substantial amount of uncertainty regard-

ing investment decisions and remains a serious obstacle to investment of

pension funds for socially useful purposes. -The AFL-CIO has long encouraged

union pension funds_to invest in socially useful purposes such as health

facilities, housing projects, etc. We feel that even if there is a slight

sacrifice in yield, it can be outweighed by the desirable social end

economic benefits of such investment.

Because most pension funds are run by employers nd/or delegate

investment functions to bankers, investment trusts and other conservatively

managed financial institutions, a somewhat anomalous situation has developed.

Workers' money is being channeled into all sorts of investments which do not

benefit workers or their families. While such projects may be sound from an

investment standpoint, pension plan money could be utilized to provide a

double benefit - income to the pension fund and investment in projects

and institutions that will be to the benefit of workers and their families.

The passage of ERISA has aggravated this problem by creating a

potentially serious adverse impact on socially useful -investments and has

made efforts to encourage this kind of investment extremely difficult. The
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Labor Department has recently issued regulations which have helped clear

up some of the confusion surrounding the investment of assets under the

prudent man rule but which, in our opinion, do not deal adequately with this

problem. The only satisfactory way to deal with it is for Congress to amend

ERISA to make clear such investment is not a violation of the law.

Tax Incentives

S. 3017 would permit a deduction from taxable income for employee

contributions to a qualified plan which would be required to be accepted

by the plan. In general, the maximum allowable deduction is the smaller

of 10 percent of compensation or $1000. The allowable deduction is re-

duced by 20 percent of the amount by which adjusted gross income exceeds

$30,000 per year.

The proposal would help very few low or middle income workers since

most of them live so close to the margin that they would be unble to save

anything or very little out of their incomes for this purpose. Even if they

did, they do not pay taxes or the tax rate is so low at their level of income

that the deduction is of little value to them. Clearly, the percentage of

families which will be able to-take full advantage of this deduction will

rise with income. Thus, the effect of this provision will be regressive,

largely benefiting the better off who will be able to take advantage of

it. Limiting the full ad%,'aitage of the deduction to annual incomes of

$30,000 a year or less does elil'tly lesson its regressive aspect. But

the fact remains it will do little or nothing for the average worker.

Furthermore, this proposal would present pension funds, particularly

multiemployer plans, with formidable administrative problems. The resulting

cost would be at the expense of employee benefits. These administrative

problem would come at the very time these funds are confronted with all
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the other problems of ERISA complianc.e

The bill also grants tax credits to employers who initiate or

improve pension plans. Only small employers are eligible for the tax

credit For initiating new plans. The allowable tax credit which is on

top of the normal deductions for contributions to a plan would be 5 percent

of the first year cost, 3 percent of each of the following two years, end 1

percent for each of the next two years.

We oppose this proposal. It would penalize those employers who have

done a good Job of providing pension protection for their employees and

reward those employers who have done a poor Job or have provided no pen-

sions at all. The proposal also would be extremely difficult to administer

for it would be virtually impossible to write requlations defining what

kind of improvements would qualify for a tax credit.

In addition, both proposals would result in substantial revenue loss

running into billions of dollars annually. Proponents of these proposals

should show how this lost revenue is to be recovered or should demonstrate

that the loss in revenue will not come at the expense of other more

important programs.

We do support the provision which forbids an Individual Retirement

Account (IRA) for an owner, corporate official or stockholders with

significant stock holdings. Under ERISA, employees not covered by a

qualified plan have the right to set aside up to 15 percent of their earn-

ings (but not in excess of $1500 a year) for an IRA. Such income is tax-

exempt. Moreover, the employer can eetablish an IRA for an employee and

make the contribution in the employee's behalf with the some effect. In

a real sense, employers have now been given the authority to establish

pension plans for themselves and favored employees without any of the safe-
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guards against discrimination that have been a basic purpose of the Internal

Revenue Code with respect to pension plane. This proposal will remove a

strong incentive for a small employer to put money into IRAs in preference

to establishing pension plans and to discontinuing pension plane for the sam

reason

Funding

Section 303 of ERISA provides for the waiver of minimum funding

standards by the Secretary of Treasury. Section 304 of ERISA further pro-

vides that if such a variance is granted, "no amendment of the plan which

increases the liabilities of the plan by reason of any increase in benefits,

any change in the accrual of benefits or any change in the rate at which

benefits become nonforfeitable under the plan shall be adopted. . ."1 Thus,

the granting of a variance could give an employer a "lawful" justification

for refusing to bargain with the union on pension improvements and it is

therefore extremely important that the collective bargaining representative

of the employees involved be given nbtice of and the right to participate

in-the variance process. In this manmer the interests of participants

and all beneficiaries will be protected. The Subcommittee should include

such a requirement in the bill.

Reporting and Disclosure

The bill revises the reporting and disclosure provisions of the low

with the laudable objective of simplifying and reducing the reporting

requirements of ERISA. We commend and support this effort. Unforturately,

in the attempt to achieve this objective, the bill eliminates the Summary

Annual Report and allows employers to distribute updated Summary Plan

Discriptione only every 10 years rather than every fifth year.

Employees who are not provided full information concerning their

pension rights more often than every 10 years are simply not going to be
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adequately informed about their rights. We do not think it too much of a

burden for employers, even very small employers, to provide employees a

summary of their pension plan every 5 years. Similarly, the filing of

the Summary Plan Description should be continued. It Is essential that

true copies of such reports be available for scrutiny by the Department

of Labor and the public. Otherwise, information or materials given to

participants such as the Summary Plan Description may be erroneous or

deficient and possibly deprive the participants of benefits guaranteed by

law.

A major purpose of this section is to reduce the paperwork of small

business and we have no objection to that. But our experience suggests that

it is the smaller plans that are most in need of monitoring Wlich canot be done

effectively in the absence of such filings with the Labor Department. We

suggest an alteristive to the filing of the Summary Annual Report and the Summary

Plan Descrpition which may be less of a burden for employers. Simply require

that employers file copies of their pension and welfare plan and amendments with

the Department and that such documentsbe made available for public scrutiny

within 120 days of the statutory filing date.

The AFL-CIO is concerned that S. 3017 authorizes the Secretary of Labor

to drop almost any reporting requirement at any time with the most minimal of

justification. Though we are confident that the present Secretary of Labor

and his staff would use this section wisely, no one can foresee, what the future

may bring in the way of Secretaries and Adinistrators. Thus, in the interest

of participant protection, the Secretary should be denied* this kind of

blanket authority.

The AFL-CIO believes that the simplification of ERISA requiremnts and

the reduction of burdens on plan administrators and employers should be a

continuing goal of the Congress and the Department of Labor. However,

lessened administrative burdens should not be accomplished by compromising

participant protection.
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Hinimum Standards

S. 3017 makes revisions in the minimum participation and vesting

rules in order to clarify and resolve some of the difficulties experienced

with the minimum standards provisions of the law. These proposed changes

would relieve many plan problems and help improve administration as well as

expand certain participant protections. W particularly urge the Comittee

to act favorably on those provisions which do t.he followings

- Prohibits reduction in disability benefits paid under a welfare

plan because of an increase in social security benefits. This prohibition

already applies to retirement and disability benefits paid through a pension

plan and fairness requires that this prohibition also apply to disability

benefits paid through a welfare plan. This section also prohibits a reduction

in pension benefits as the result of a workers compensation award. We believe

such an offset violates current provisions of ERiSA but believe clarification

is necessary to avoid the litigatmw" that is now developing in the courts

over the issue.

- Expand joint and aurvivoit annunity benefits by requiring either

an annuity or a lump sum payment for the surviving spouse of a participant

who is at least 50 percent vested and who dies before the annuity starting

date. This proposal would resolve the complications caused by the present rules

on electing joint and survivor coverage at the early retirement age and would

improve somewhat the protection for a surviving spouse. We urge broadening

of this proposal to include disabled participants who are 50 percent vested

when disability occurs.

- Modify provisions covering the transfer of contributions from

the jurisdiction in which the employee is currently employed to the pension

and/or welfare fund in which the employee previously participated. Clari-

fication in ERISA is needed so that such arrangements are not considered violations

of the law.
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- Permit plan participation on a plan year basis. ost multiemplayer

plane can function efficiently only if the plan computes services on the basis

of plan computation years. Current regulations allow this for all purposes

except for determining initial date of participation. This change allows the plan

to measure a year of service for purposes of initial participation to use the

first day of the plan year so long as rihts and benefits are determined on the

basis of all of an employee's service regardless of the date n which the

employee commenced participation. The purpose is to relieve plans of the record-

keeping burden which arises when participation must be measured from different

dates for employees.

- Establish 125 days of service in the maritime industry as a year

of service. This conforms to existing regulations but-the present law has a

technical error which could subject the regulations to possible legal challenges.

- Allow use of elapsed time method of measuring the year of vested

service instead of 1000 hours. This service computation method is commonly

used by both single and multiaemplayer plans and current regulations permit

its continued use. Howeverpeneion lawyers feel this could be subject to

challenge in the courts unless the low is clarified.

- Allow plans to use the average of several accrual rates in deter-

mining retirement benefits when more than one applies. The purpose is to

tie a participant's benefit accrual for a given year of service to the

maximum retirement benefit in affect during that year rather than to any

one benefit formula.

- Eliminate one of the tests for determining whether multieployer

plans may etop benefits when an employee starts working again. Plans are

permitted to suspend the payment of benefits while an employee is reemployed

in the sam industry, trade or craft and the same aeographic area covered

by the plan. The revision eliminates "industry" as an element separate from
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the other criteria to avoid difficulties which have arisen in the appli-

cation of the existing rule.

Conclusion

In our opinion, ERISA was ladmark legislation and four years after

its passage still stand as a major achievement. A law as complex as

ERISA would be difficult to administer under the best of circumstances end

problems in implementation end administration were anticipated. Divided

administrative responsibility among several agencies has created serious

additional difficulties. Follow-up legislation to deal with these problems

was to be expected. Enactment of S. 3017 with the modifications we have

suggested would permit major progress toward a resolution of these problems.

Thank you very much for the opportunity to testify on this important

legislation.

t'
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Statement by the AFL-CIO Executive Council

on

Pension Legislation

February 21, 1977
Bal Harbour, Fla.

The 1974 pension reform law (Employee Retirement In-
come Security Act), which the AFL-CIO supported, has proven
beneficial to workers and their families, but it is in
need of improvement. Some provisions have proven unwork-
able and some important aspects of its administration badly
need correction.

The current dual administration by the Labor and
Treasury Departments is not working well. Matters frequently
must be redone, often several times, as Labor and Treasury
attempt to resolve their differences.

There is an urgent need to break the log jam in the
issuing of 'vital regulations to interpret and to clarify
key provisions, which have a major impact on pension fund-
ing, benefits and collective bargaining.

Another major difficulty is that a great many legitimate
and necessary practices of pension plans for the benefit of
plan participants are being called into question. The law
prohibits all transactions of certain kinds, but the Labor
and Treasury Departments were given joint authority to grant
exemptions for those legitimate practices of value to the
pension plan beneficiaries.

Unfortunately, the exemption procedure is not working.
Mny plans are required to make painstaking, detailed, costly
requests for exemptions for long standing beneficial prac-
tices. Both departments are presently bogged down with
hundreds of exemption requests pending since ERISA requires
individual exemptions, unless and until general regulations
are issued. The net result is tremendous confusion, un-
certainty and insecurity.

We are concerned about recent and expected future
termination of many pension plans in declining industries.
Efforts should be made in these cases for partial termination
where the Pension Benefit Guaranty Corporation would assume
the past service liability for workers not currently employed
in order to allow the plan to continue protection for active
employees and beneficiaries.
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The AFL-CIO believes these problems should be dealt
with as soon as possible and therefore urges the Congress
to make appropriate amendments, including:

1. Placing the administration of the law solely in
the Department of Labor. The Labor Department has the
responsibility for protecting the welfare of workers which
must be the major goal in the administration of ERISA.

2. Revising existing cumbersome machinery and authority
to the Secretary of Labor to permit beneficial transactions
and, at the same time, to effectively enforce prohibitions
of abusive transactions.

3. Amending the law to allow for PBC insurance for
partial terminations in appropriate cases so that pension
plans would continue to protect active employees and
beneficiaries.

###II
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AFL-CIO Convention Resolutice.

on

Pensions

Adopted December, 1977

The Employee Retirement Income Security Act (ERISA) has
given workers covered by pension and welfare plans important new
protections. But over three years experience has revealed the
need for important changes.

Dual administration by the Labor and Treasury Departments
is simply not working. Matters frequently must be redone, often
several times, as the two departments attempt to resolve their
differences. The result has been unsatisfactory administration
and delay in issuing regulations to interpret and clarify some
of the most important provisions of the lw.

Studies of the Pension Task Force and recent reports have
made clear the need to protect state and local government retire-
ment systems. There are no prospects that current inadequate
protection of the pension rights of state and local government
employees will improve without effective federal action. Congress
should provide for public employees the same range of pension
protection it has given to employees in private industry.

In order to assure equitable and effective pension protection
for all workers, we urge appropriate amendments, including:

1. Major responsibility for the administration of the law
should be placed solely in the Department of Labor.

2. Existing cumbersome administrative machinery should be
revised to provide the Secretary of Labor with authority to permit
beneficial transactions, and, at the same time, to effectively
enforce prohibitions of abusive transactions.

3. Legislation should be enacted by Congress to provide
effective protection for the pension rights of state and local
government employees.

4. The law should be amended to correct statutory defects
revealed during the implementation period and to clarify ambigu-
ous language which pose the danger of harmful interpretations
and court decisions.

/
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5. Termination insurance should be changed to expand the
benefits guaranteed to include partial terminations, and to
encourage the continuation of plans.

Congress should exercise care to insure that controversy over
regulatory, administrative and legislative problems does not serve
as a smokescreen for those who would try to undo the important gains
of pension reform.
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AFL-CIO Convention Resolution

On

Investment Programs for Union Pension Funds

Adopted December, 1977

WHEREAS, Pension funds are the single largest holders of
corporate stocks and bonds, snd the assets of pension funds are
measured in billions of dollars, and

WHEREAS, Two-thirds of all workers in the private sector
who have pension plans are covered by negotiated plans, anI

WHEREAS, The cyclical swings of the construction industry,
which impose a severe hardship on members of the building trades,
are intensified by government fiscal and economic measures
which artifically reduce the capital funds required to finance
needed housing, social, commercial and industrial building, and

WHEREAS, To offset such government action requires that
there be a large and steady flow of capital into the mortgage
investment field, and

WHEREAS, It has been the policy, throughout the years of
many labor organizations to invest their funds and to encourage
the investment of funds by related Pension Plans in construction
and mortgage loan programs. This investment has historically
given to such funds both an adequate return by way of income and
the required high degree of protection and security found in
conventional guaranteed mortgages; therefore, be it

RESOLVED: That the substantial financial power of AFL-CIO
unions and negotiated pension plans be entrusted to financial
institutions whose investment policies are not inimical to the
welfare of working men and women, and be it further

RESOLVED: That to vitalize national programs to provide
U.S. and Canadian citizens with the houses, schools, hospitals,
factories, stores and other construction needs for a growing
population -- and at the same time consistently provide jobs for
our members -- we urge the AFL-CIO and its affiliated unions when
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investing their funds to consider participation in guaranteed
mortgage funds which are designed to stimulate union construction,
and further urge the trustees of related pension funds to allocate
at least ten percent (lO) of the monies available for investment
in appropriate government guaranteed mortgage investment port-
folios or individual regular guaranteed mortgages, and be it further

RESOLVED: That at the same time we recognize that many
local unions and their related funds do not have the financial
resources to meaningfully participate in or administer mortgage
investments on an individual basis. We, therefore$ particularly
recommend to these organizations such programs as the AFL-CIO
Mortgage Investment Trust, established by the Executive Council of
the Federation in 1964, to provide a secure investment program
for all affiliates and qualified labor-management pension plans.
The trust is a fund for investment in federally-insured or guaranteed
construction loans and term mortgages. All of the trust's
investment activity has been in projects built by union craftsmen,
be it further

RESOLVED: That the AFL-CIO consider the enunciation of
such a policy for all of organized labor and explore the feasibility
of legislation which would achieve the intent of this resolution.

33-549 0 - 78 - 25
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Senator WLiAMS. Thank you very much, Mr. Seidman.
We are now in a period where the rate plan of terminations has

slowed, is that rights
Mr. SEIMAN. I believe it has slowed somewhat from what is was

a year or so ago.
Senator WILLL ms. A couple of years ago, last year, we had what

appeared to be to some an alarming rate of terminations.
What do you think was the basic reason for the higher rates of

termination of pension plans ?
Mr. SEDMAN. The studies showed that the basic reason for termina-

tion of pension plans was the very severe recession that took place
during the period that just came after the law got underway. There
were other reasons, of course, sometimes in combination with that
fundamental reason, sometimes alone, but that was the most impor-
tant reason for these terminations.

There were some plans undoubtedly that terminated because of the
additional expenses involved in ERISA, particularly in light of the
economic situation.

Senator WLuAMS. What were the basic problems with ERISA that
led to terminations, in your judgment?

Mr. SErDXAN. The basic problems with ERISA were twofold. First,
the additional problems and expenses involved in reporting and dis-
closure and, second, the additional expenses involved in meeting the
standards of ERISA.

Senator WILLIAMS. Now in S. 3017, we are seeking ways to make the
creation of private pension plans more desirable, more attractive. That
is why we, for openers, really included these tax incentives.

You have reservations about them I
Mr. SEIDMAN. We have reservations about them. We think they

would create inequities which we would find it very difficult to justify.
After all, what this means is that a firm which established a pension

plan, which did not have one before, would have certain tax advantages
over a firm with practically the same economic circumstances, which
already had a pension plan, and therefore would not be eligible for
credit.

Take another example. A plan which existed, but was at a very low
level, put in some improvements. They get the tax credit. Under the
very same economic circumstances, another firm did not have those
benefits already in its program and it would not get a tax advantage.

So it seems to us that this would create inequities and generally
speaking we are opposed to using the tax laws in those directions.

If there were reasons why there should be subsidies, then they ought
to be out in the open, and they should be made through the ordinary
expenditure route rather than through a tax credit.

Senator WILLIAMS. Have you and the people in your department
been thinking of ways to make the creation of a private pension plan
desirable so that we could create an atmosphere that will see more
coverage through private pension plans?

Mr. SEmmAN. Well, in the first place, we think that if we have over-
all economic prosperity and full employment, that this will encourage
the development of pension plans.
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Second, when workers organize into unions they generally negotiate
with employers for pension plans, and we think that anything that will
encourage the organization of workers into unions will result in more
workers being covered by pension plans.

Senator WUSAnms. Thank you.
Senator Bentsen?
Senator BENTSEN. Mr. Seidman, I appreciate your testimony this

morning.
My concern is that we end up with triple jurisdiction if we go to a

new agency to administer ERISA. In the survey of the General Ac-
counting Office as to the reasons why pension plans went out of exist-
ence after the enactment of ERISA, I think that the things that you
have cited were proven to be the case.

A primary reason was the recession.
Another reason was the increase in cost of funding.
The one you did not cite was the great increase in paperwork.

Now through our Subcommittee on the Finance side we passed
legislation through that committee-S. 2352. The administrative has
now presented a reorganizational proposal that would accomplish
much of that which we have in S. 2352 in dividing that jurisdiction.

My hope would be that we give a serious effort to seeing if we can-
not continue to use the experienced personnel that we have in the Labor
Department and the Treasury Department.

I would hope that we give the reorganization a fair trial. If that
does not work, then give consideration to a single agency to accom-
plish it.

I am afraid if you establish a new agency, you must set up many
district offices across the country and start out with new employees.
We would create a lot of confusion again that we had with the orgina-
tion of ERISA.

Would you care to comment on that ?
Mr. SEmMAN. Yes; I would like to comment on it.
In the first place, I think we are going to have the trial you suggest

in any case, because if the reorganization plan does go into effect, and
we have incidentially endorsed that reorganization plan as an interim
measuriF then we will have a trial of the division somewhat along the
lines of what you recommended.

Senator BENTSEN. I just do not want to condemn the trial ahead of
time. -- -

Mr. SEIDMAx. At the same time we do not see that as being a long-
term solution. If it turns out to be much better than we have any reason
to anticipate, we will be the first to be very happy about it.

This is not what we would expect. We do not expect the legislation to
establish the single agency will be enacted at the present time. I think
everybody agrees that if it is enacted, it will be enacted in the next
Congress, and therefore there will be a trial for the continued dual
jurisdiction with a new division of responsibilities.

Congress can take account of that, and all the rest of us can when
the legislation really comes to a head in the next Congress.

Senator BENTSEN. I do not see anyone suggesting that we take away
from the IRS the responsibility of checking into the reasonableness of(
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tax deductions made by business to the pension system. By the same
token, we should not take away from the Labor Department, the re-
sponsibility to see that we do not have any union abuses in that kind of
situation.

I think you would end up, if you created a new agency with triple
jurisdiction and have even more problems than you have now.

My concern is that we do not condemn ahead of time this trial period,
that we give it a full effort and a bonafide effort, and I so advised
Treasury and Labor yesterday that they are on trial, and they come
up with a number of things that they are doing in trying to cut back
on competing jurisdictions, and amount of paperwork that is involved.

Mr. SEIDMAN. As I said, we have endorsed the reorganization plan as
an interim measure, and as far as the proposal in S. 3017 is concerned,
we think it is an imaginative approach which would set up a single
agency, but in a way in which the other two departments would be in-
volved, in ways that we think would be appropriate, through the liai-
son that it establishes, and therefore we think this is an approach that
as6f the present time, is the best one.

We are prepared to see how the reorganization plan turns out.
Senator BENTSEN. I have no further questions at this time.
Senator WILLIAMS. Thank you.
Senator JavitsI
Senator JAvITS. Is it not a fact that we do not want to prejudge our

scheme either in S. 3017?
That is our plan. An alternative is essential. This is a divided and

somewhat contentious jurisdiction, and therefore we do not want to
prejudge the plan which we have proposed.

Mr. SEMMAN. Senator, we have been skeptical about the idea of dual
jurisdiction even before the enactment of the law. We would have pre-
ferred, as we said in our testimony, that the Labor Department be the
single agency which administered the law.

But we do not think that that is feasible. We agree with the conclu-
sion that you and Senator Williams have reached and at the moment
we think that the approach which you have suggested is the best feasi-
ble one, and we have so indicated in our testimony.

At the same time, we have endorsed the reorganization proposal as
an interim measure, and we are prepared to see how it works out.

Senator JAvrrs. That has been our policy, too.
Senator Williams and I have accepted the interim proposal and

allowed the administration to give us its long-term recommendations
based on experience.

But I wish to be wary of being bound by what the Finance Com-
mittee does. I cannot forget that the Finance Committee completely
gutted and dismantled ERISA until our savior, Lloyd Bentsen, came
along and with some allies, like Senator Nelson and others, finally
persuaded Chairman Long that this was the way to go. '

I am grateful for that intercession. But I cannot forget what we
have been through. Therefore, I do not want the situation crystallized
either way.

I am very grateful for the support of the AFL-CIO.
Would you agree with me that a retirement income policy for the

United States which will include every aspect of retirement, to wit,
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social security, private pensions, health insurance, and any other aspect
of the comfort and security of retirement should be one of the proper
objectives of this Committee and of our country?

Mr. SEID AN. We certainly do.
We think that the approach with the modifications that we have

suggested on the bill which you have put before us is one which we
support.

Senator JAvITs. Would you agree with me that it is highly significant
that whereas the reports were that we had 35 million workers subject
to private pension plans with about $200 million in assets when this
law began to take effect almost 4 years ago, we now have, according
to the Labor Department yesterday, 39 million workers with $264 bil-
lion in assets. Does this not go a long way to counter the propaganda
that ERISA had been a disaster to workers covered by pension plans,
that pension plans have been terminated, and that we have goneback-
ward instead of forward?

Mr. SEIDMAN. We have never given credit at all to that propaganda,
Senator. We have felt right from the start that there was a great exag-
geration of the effect of ERISA on pension plans in the negative sense.

We thought there was a very good impact in the positive sense.
The benefits to workers under ERISA even during this early stage,

and this will be much more true as time goes on, far outweighed the
problems that arose which as I have already indicated, we think arose
primarily because of economic conditions of the country, and not be-
cause of the provisions of ERISA.

Senator JAViTs. Nonetheless, plans have overall grown greater in
terms of people covered and resources involved. Is that not so?

Mr. SEIDMAN. That is correct.
Senator JAVITS. Now, is it the policy of the AFL-CIO that private

pension plans are to be encouraged, that business is to be encouraged to
bring in more workers under them, and that they are to remain
private ?

Mr. SEIDMAN. Our policy is that we would like to see as many work-
ers as possible covered by pension plans and that the pension plans
would remain private.

At the same time, we are also in favor of certain improvements in
social security which covers most of the population.

Senator JAvrrs. I see nothing whatever inconsistent in that policy.
Mr. SEIDMAX. Nor do we, Senator.
eSnator JAviTS. Last, and very importantly to me, s the Federa-

tion, generally speaking, satisfied with the ways in which the manage-
ment and direction of private pension plans are now set up where there
are workers and management or management alone, or whatever the
case may be based upon the origin of the plan?

Generally speaking, does the Federation feel there are any major de-
ficiencies which have shown up in the way in which pension plans are
being managed?

Mr. SEIDMAN. Well, of course, it varies a great deal from one plan
to another. It is very difficult to draw generalizations, but there are
problems that we see in the offing in terms of the adequate funding
of plans, in the light of demographic changes that are taking place
in the country and so on, and therefore. we think we have to be very
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watchful over this whole area, as any area which relates to retire-
ment, because we do think that the problems are very complex and
some of them are already being manifested in some plans.

Senator JAvrrs. I realize that is so for any organic and living enter-
prise like this; but generally speaking, do we need to change any laws
about that in your judgment?

Mr. SEIDMAN. No. We are not advocating any change in ERISA,
which is the fundamental law governing the pension plans, other than
those which you have included in the legislation.

Senator JAvrrs. Now, one other thing that Senator Bentsen is very
interested in and which I am interested in. You are probably not in a
position to reply now, but I would like a considered reply.

There has been considerable discussion about whether there should
be some standard of social usefulness with respect to private pension
plan investments, as for example in housing.

That is a very serious question. It also involves questions of concen-
tration. Senator Bentsen will correct me, but as I recollect, one of his
measures relates to a limitation on the percentage of resources which a
pension manager may put into any one enterprise. Is that correct?

Senator BENTSEN. That iis correct.
Senator JAvrrs. I think it would be very useful if you would be kind

enough to study that situation, what Senator Bentsen and others have
recommended, and give us the considered view of the Federation on
that subject.

Mr. SEIDMAN. We have included in our longer statement, Senator,
some comments which go to at least some of the questions you are
raising.

That is to the whole question of social investment, whether it is ap-
propriate for pension plans. I believe that it is.

At the last day of the AFL-CIO convention last December the con-
vention adopted a resolution which called upon our affiliates to do
what they could to invest in ways which as the convention put it, were
not inimical to the interest of workers and specifically urged that addi-
tional investment, when appropriate in housing for low- and middle-
income workers, and support for our own AFL-CIO-mortgage invest-
ment trust, which is aimed at precisely that direction.

So that generally speaking, we are sympathetic to that approach,
and we are, as a matter of fact, asking that .you consider the inclusion
of appropriate provisions in the legislation along those lines.

'Senator JAvrrs. Would you have a look at Senator Bentsen's bill-
Senator BENTSEN.S. 285.
Senator JAvrrs. And let us have any views on that, or in both matters,

your pragmatic suggestions, whatever you would like to see written
into legislation. Would you do that?

Mr. SEIDMAN. We would be glad to do that.
Senator JAvrrs. Say in 10 days.
Mr. SEIDMAN. Yes.
Senator JAvrrs. Thank you very much.
Senator WILLIAMS. You did include that resolution?
Mr. SEIMAN. Yes; we did.
All our recent policy statements in this area have been appended to

our testimony. /
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Senator WILLIAMs. The investment aspects of the resolution go to
more than housing, as I see it. Is that right?

Mr. SE1DMAN. It goes to housing in particular, but it also goes to
the negative side in that we are asking our affiliates not to invest in
firms that are inimical to the interests of workers.

We also adopted, our executive council adopted, a statement with
respect to economic enterprise in South Africa, and we are looking
into that question, as well.

Senator WILLIAM8, Senator Bentsen.
Senator BENTSEN. Mr. Seidman, my concern is with the concentra-

tion of investment in a particular corporation, for example, by a pen-
sion fund.

What has happened is some of the things that where they have sup-
posedly a division between their trust department and their commercial
department, but that wall has leaked from time to time. We had
evidence before our committee whei you see its bank and trust depart-
ment invest 15 or 20 percent of pension assets of a particular trust fund
in a particular corporation, they cannot help but have some influence
as to the policies of the corporation.

It is giving me a great deal of concern that they are not truly serv-
ing the objective of the pension in giving full diversification and
safety to that pensioner.

That is what S. 285 points to.
Now, by the same token. I have some concern that if you will start

using a pension fund for such objectives, I think the obligation is
really to that pensioner to see that he has safety and that those funds
are going to be there waiting for him when he retires.

We had a great deal of testimony on the first point. We did not get
into the question of social objectives, there was testimony showing
there were cases where there appeared to be a conflict of interest be-
tween the bank's commercial department and what is happening in
the trust department in servicing a Pension fund.

I would appreciate your taking a look at this.
Mr. SEIDMAN. We would be glad to comment on S. 285.
[The information referred to follows:]
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AMERICAN FEDERATION OF LABOR AND INDUSTRIAL ORGANIZATIONS

t.&) 48.46

August 17, 1978

Honorable Harrison A. William
Chairman
Subcommittee on Labor of the Senato

Hu~an Resources Committee -
Suite 352
Russell Office Building
Washington, O.C. 20510

Dear Senator Willisms

When we testified on August 16, 1978 on pension legislation,
Senators Bentsen and Javite raised questions concerning AFL-CIO policies
on the investment of pension funds. We were specifically asked to sub-
alt at a later date our positions on S. 285, a bill which Senator Bentsen
had introduced but whid was not specifically under consideration In the
hearings.

The bill attempts to prevent excessive concentration of the
investment of private pension funds in a relatively small number of
corporate stocks by imposing Investment limitations an lage pension
fund managers and by modifying the prudent men rule to encourage
investment in small business and higher risk ventures. The bill pro-
poses to accomplish these objectives by:

1. Imposing a tax penalty on any pension fund of $1 billion or
more which holds more than 5 percent of the outstanding stock of any
security with respect to its aggregate discretionsry pension mete.
The tax penalty would equal 5 percent of the excess holdings and would
increase to 100 percent of the excee if the manager failed to diepoe
of the excess within 180 days. The 5 percent limit would not apply to
Investments in companies with a capitalization of les than $150
million.

2. Modify the prudent man rule to allow pension managers to
invest 2 percent of a plan's meets in companies with paid-in capital
of lees then $25 million and relieve a fiduciary from liability with
respect to the riskiness of these investments.
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We strongly sympathize with the bill's first objective to prevent
the concentration of holdings of any one security by large institutional
investors. Of the roughly 4000 trust departments in the United States,
only 7 of them manage 38 percent of all bank-menaged pension assets, and
over 17 percent of all pension masts in the United States. Thus, there
is a clear need for efforts to avoid too much dominance over securities
and control of the economy by certain pension fund managers.

Though the bill's objective ie admirable, we feel the specific
mathematical limitations might be counterproductive. Instead, we believe
greater flexibility should be given to the Department of Labor in carry-
ing out such an objective. Arbitrary formulas are no substitute for
independent financial analysis end judgments. For example, if the bill
became low, managers holding 5 percent of one company's stock could
make only one decision - sell the stock no matter how attractive the
outlook of the stock appeared to be.

We have serious reservations about the second proposal. If ERISA
has shut off the flow of capital to smell or venture capital firms because
of a great deal of uncertainty as to what Is prudent, we believe there
are better ways to deal with the problem than by totally relieving a
fiduciary from liability with respect to investment risk for a percentage
of the pension fund assets. In large funds, a small percentage can amount
to a very large sum of money- in absolute terms.

Since the introduction of the bill, the Department of Labor by
regulations and advisory opinions has clarified the prudent man rule so
that the "relative riskiness of a specific investment or investment course
of action does not render such investment or investment course of action
either per se prudent or per se imprudent" and "thus, although securities
issued by a small or new company may be a riskier investment then
securities issued by a 'blue-chip' company, the investment in such a
company may be entirely proper under the act's prudent rule."

While we do not went to restrict pension plan investment to "blue-
chip" corporations, we think the regulations the Labor Department has
announced will encourage diversity of investment without permitting
trustees to invest in unacceptably speculative investments which would
appear to ue possible under S. 285. As I stated at the hearing, we
also place a high priority on encouragement to investment in socially
desirable projects such as low and moderate income housing, health
facilities, etc. provided such investment does not jeopardize the
interests of pension plan participants and beneficiaries.

Sincerely,

Bert Seidman
Director
Department of Social Security

BS tsre
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Mr. SE IMAN. With respect to the point you just made, Senator, I
would just like to make three points:

The first is, that we would be opposed to policies in the investment
of pension funds which result in effect in increasing the concentration
of control over American industry.

Second, we think that putting a too large portion of particular
funds into particular corporations is not in the interest of the partici-
pants and beneficiaries of the fund.

Third, while we do favor legitimate social investment, we favor it
only when it can be done without injuring the interests of the partici-
pants and beneficiaries of the fund, and that would mean that each
proposal would have to be looked at very carefully from both points of
view.

Senator WILLIAMS. Gentlemen, thank you very much.
Mr. SEIDMAN. Thank you.
Senator WrLLIAfs. Next we have Karen Ferguson, director, Pen-

sion Rights Center.
Proceed in any way you wish, Ms. Ferguson.

STATEMENT OF KAREN W. FERGUSON, DIRECTOR, PENSION RIGHTS
CENTER, ACCOMPANIED BY JAY W. TOWER, STAFF ATTORNEY

Ms. FFRousoN. Chairman Williams, Chairman Bentsen, I am Karen
W. Ferguson, director of the Pension Rights Center.

With me is Jay W. Tower, the Center's staff attorney.
The legislation pending before the subcommittees contains extreme-

ly important provisions to expand the pension protections of Ameri-
can workers and their families. At the time we wrote our prepared
statement we were under the impression that none of these provisions
stood anv chance of enactment this session and the only provisions that
were under active consideration by the subcommittee were those that
would have had the effect of overturning the Daniel decision-; denying
workers important information about the operation of their plans;
eliminating certain rights of participants in multiemplover plans; do-
ing away with the protection of ERISA's "year of service" rule; and
approving the executive reorganization plan to split the administra-
tion of ERISA.

We have now been advised that we were misinformed, that it is
not your intention merely to report, out a "pension industry relief"
bill. Accordingly, with your permission, I would like to depart from
our prepared statement to discuss those provisions of the bills con-
sidered by the subcommittees that would expand pension rights, be-
fore turning to the provisions that would dramatically and, we believe,
unconscionably, cut back on those rights.

The principal inequities of the private pension system are, as you
are aware, that half the private work force is not covered by private
pension plans; that of the half covered by private plans one-third to
one-half will receive nothing from their plans: that many of those
who do receive benefits will get very little and the value of what they
will get will too often be eroded by inflation; and, finally, that benefits
are too often denied to dependent widows.

The provisions of S.3017 addressing these problems represent
significant efforts to remedy many of these inequities.
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We fully support the provisions in S. 3017 for preretirement sur-
vivors benefits. Homemakers count on and desperately need this pro-
tection. At page 2 of the memorandum attachedto our prepared state-
ment we include an excerpt from the most recent of the many letters
we have received on this problem. - -

We fully support the cost-of-living study proposd in S. 3017. The
question of how to adapt a fixed benefit system to a time of inflation
is of critical importance and deserves careful analysis.

The provision in S. 3017 for employees contributions to qualified
pension plans recognizes that the majority of working men and womendo not stay on their jobs for the 10 years they typically need in order
to get a right to a pension. This, together with the LERA proposals,
are important stopgap measures to help some of the people who can
afford to save for retirement. These provisions, however, do nothing
for the people most in need of retirement income. The only realistic
solution for these people, the vast bulk of our workforce, is reduced
vesting.

S. 3017 provided for expansion of pension plan coverage through
the use of special and master prototype plans. We believe that these
plans (which carry with them a slight administrative cost) should
be supplemented by the simplified pension plans provided for in
S. 3193 (which involve no administrative costs). In this connection
we applaud the Treasury's recent decision to introduce a new, simpli-
fied retirement income plan for employers purchasing U.S. Retire-
ment Bonds for their employees.

I would like to turn now to the provisions of pending legislation
which have been the primary focus of concern at these hearings and
which are the subject of our prepared testimony.

S. 3017 contains provisions that would prevent the U.S. Supreme
Court from deciding the landmark case, Daniel v. International
Brotherhood of Teamster8. These provisions have been included in
the bill at the urging of unions and companies who claim that if
the Supreme Court upholds Mr. Daniel's claim that he was defrauded
within the meaning of securities law, it will result in tremendous
liability, burdensome disclosure, and interference with collective bar-
gaining.

Every argument that the unions and companies are urging before
Congress has already been made to the Supreme Court. Lengthy briefs
have been filed on these points and oral arguments are scheduled for
the fall.

There is no reason to believe that the Supreme Court will not give
full consideration to the arguments presented by the unions and com-
panies or that the decision of the Court will not reflect a reasonable and
balanced consideration of the issues. In fact, it can be stated cate-
gorically that the Supreme Court will not issue a decision that will
destroy the private pension system, impose burdensome disclosure,
or interfere with the Nation's collective-bargaining processes.

What the unions and companies are asking you to do is almost un-
precedented. We have found only one case where Congress took ju-
risdiction away from the Supreme Court after it had agreed to hear
a case. That was Ex Part McClardle, a habeas corpus case decided
more than 100 years ago immediately after the Civil War.
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If Congress wants to act after the Supreme Court has decided the
case, that is another question entirely-and one that can be addressed
at that time. But surely Mr. Daniel is entitled to his day in court. We
urge you not to take this extraordinary action.

All of the pending bills have provisions that would seriously cut
back on the reporting and disclosure requirements of ESICA. We
oppose enactment of these provisions not only because they would
undermine effective enforcement of the ERISA fiduciary standards,
but because they are unnecessary. These provisions have already had
their intended effect.

In response to the provision in S. 901 that would eliminate the statu-
tory list of information required to be included in annual report forms,
the Labor Department undertook a thorough review of complaints
about the statutory requirements and proceeded to modify those re-
quirements in accordance with the suggestions received.

In response to the provision in S. 3017 that would eliminate sum-
mary annual reports, the Labor Department has undertaken to draft a
meaningful form that will provide participants with essential infor-
mation about the financial operation of their plans without burdening
plan administrators. As you are aware, this form will be issued in
proposed form in a few weeks.

In response to the provision in S. 3193 for cyclical filing, the Labor
Department and IRS have announced that they intend to adopt a
cyclical filing arrangement. All interested parties will have an op-
portunity to comment when the arrangement is proposed.

It is important to remember that the annual reporting forms are
the only mechanisms available for enforcement of the ERISA fidu-
ciary standards. As we have noted before, financial reporting is noth-
ing more than a trade off, an extremely modest one at that, for the
right of plan sponsors to retain a degree of control over plan assets
and to delay full funding of their plans.

Until plans are willing to give up all control of plan assets and to
fund their plans completely, there will be a need for annual reporting
requirements. Moreover, the Labor Department, as it readily concedes,
cannot do the job alone. The Department cannot enforce ERISA
without assistance from the public. Without participant initiated
leads, some of the most serious abuses now under investigation would
never have been uncovered.

In the memorandum attached to our prepared statement we discuss
the S. 3017 proposals to suspend the benefits and average the benefit
accrual rates of participants covered by multiemployer plans. If
these proposals are under serious consideration, they deserve separate
hearings with full participation by the retirees and workers who will
be affected.

In that memorandum we also discuss our opposition to the proposed
legitimization of the elasped time rule.

Finally, we oppose divided jurisdiction. It is doubtful that it will
speed up either the exemption or the regulation issuinR processes.
In fact, the collective bargaining veto arrangement will guarantee
delays.

The delays will be no less and could conceivably be worse than
those experienced by the agencies in connection with the hour of serv-
ice and elapsed time rules.
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Most important, divided jurisdiction will stop the impetus for a
single agency. If the reorganization goes through, our prediction is
that there never will be a single agency or a national retirement income
policy.

Thank you.
I would like to submit my prepared statement and memorandum for

the record because it contains a great many other details that I have
not been able to cover.

Senator WmLIAMS. Without objection it will be included in the
record.

Would you like to discuss in further detail the single agency ap-
proach?

Ms. FERUsoN. We discuss at some length in the memorandum, the
specific proposal in S. 3017, which we do have some problems with.

There are a number of reasons for a single agency, very important
reasons. Although there is much talk about duplication of effort by
Labor and the IRS, we have been observing them for 2% years, and
we notice most of the problems are internal problems.

They are having problems within the Labor Department and they
are having problems within IRS, rather than in overlap between
the two.

The problems have arisen because the legislative history suggests
one interpretation and the agencies are under separate pressures to do
something else.

We feel that the proposed agency should be a truly independent
agency, for no other reason than the'Labor Department has the tradi-
tional role to represent the interests of organized labor and that the
IRS has the revenue raising function and has taken a legalistic ap-
proach to the interpretation of regulations. There is no one with any
obligation, any mandate, to truly protect the interests of American
workers.

We feel a single agency with such mandate could serve that func-
tion and could also get going onto the next step of developing the
national retirement income policy that Senator Javits spoke about.

Senator WmLTAMS. You made the point that many workers are not
in covered employment long enough to satisfy the present vesting
periods, and therefore the answer to this in your judgment would have
to be an acceleration of vesting; vesting in a shorter period of time.

You know, of course, the actuarial problem of funding through a
shorter period.

Has the Pension Center devoted much of its time and talent to
thinking through portability of a pension right to go with the em-
ployee through various jobs so that there will be a contribution that
will support a pension, without reducing the years for vesting?

Ms. FERGUSON. We have had several thoughts on this.
First, we would like to note, as I think I mentioned in earlier testi-

mony, it has been said that every Western European country has 5-
year vesting or better.

We would think it would be appropriate for either subcommittee
or both to request a study of vesting in those countries, how do they
manage it?

Senator WILJIAMS. Most of them have government support for the
funds.
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Ms. FERGUSON. That may be one answer.
I think we need to know that. I think it is important to enter the

experiences of the countries into the calculus.
In terms of reciprocity or portibility, we have advocated and no-

body seems to have picked up on it the suggestion that as a beginning,
thought ought to be given to mandating reciprocity at least within
international unions. 

_

We have received some tremendously disturbing letters from em-
ployees who-worked for different locals of international unions and
then lost out.

In terms of reciprocity or portibility, we have advocated and no-
often the individual has the wrong service with the home plan or the
wrong future service, past service or what have you.

It seems to me that the biggest argument against reciprocity ar-
rangements was administrative problems inherent in these arrange-
ments.

Certainly, it might be possible to begin on an international union
level because they do talk to each other. That is a possible avenue.

Another important area was suggested by the State of Minnesota.
They have a reciprocity law for their construction workers.

Some question as to whether that has been preempted by ERISA,
but they maintain it has not. And on a State-by-State basis, some ele-
ment of reciprocity, whether intra-industry or inter-industry, might
be possible, if Congress sanctioned that kind of experimentation.

The other area is the area of portability which means after you get
vested, can you carry it with you?
- On that we have" suggested a number of times the very minimum
that people ought to be able, if they want to, if it is economically
worth their while, to roll over their vested credits over into an IRA,
simply because in the case of a young worker and very mobile worker,
he or she will be better off doing that than leaving a benefit frozen in
something they were earning when they were 30 years old or 40 years
old.

But in terms of the big picture there is a lot of thought to be done,
and I think a lot of studies need to be done in this area.

Senator WILLIAfS. Have you ever expressed any of these port-
ability concerns to Mr. Georgine?

Ms. FERGUSON. I assume he is listening now.
Senator WILLIAMS. You ought to meet him. He is right there.
Senator Bentsen?
Senator BENTSEN. Ms. Ferguson, and Mr. Tower, I am pleased to

see you before us again.
You testified before my committee over on Finance.
Let, me state to you vhat I stated to some of the other witnesses

about. creation of a new agency. There is a strong feeling in this coun-
try that we do not expand this bureaucracy and we do not add more
employees. But I do not see anyone that is proposing, unless you are,
that we take away some of these functions that the Labor Department
now has and that TRS now has, even if you created a new agency.

For example, when you get into the question of evaluating the de-
ductions by business for pension contributions, as to whether or not
there is a true deduction, a valid one, everyone I have seen still says
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that would be an obligation of the IRS, and the checking of certain
possible abuses by unions would still be the obligation of the Labor
Department.

In addition to this, I do not see all of the IRS people and Labor
people that would be needed to staff the new agency transferring, so I
think you are talking about a lot of new employees.

I think it would take a long time before we have an effective new
agency.

Now, I do not want to preclude a new agency because as I said
earlier, I think that the Labor Department and treasury will be in
effect on trial during this interim period.

Neither do I want to condemn this trial. I think we should give it a
full good faith effort. If it is not effective, then I am willing to evaluate
or reevaluate my position on a. new agency.

I am concerned you are going to end up with a triple agency.
Ms. FERGUSON. That is certainly not our conception of it. Our con-

versations with people in those two agencies, and in other agencies,
there is a recognition that if a single agency magically occurred to-
morrow, that all of those people who are involved in employee benefit
plan functions would transfer to this new agency. It would, particu-
larly at IRS, give considerably increased status, I think, to some of the
technical people.

What is happening instead is that there is reorganization going on,
at least within the Labor Department. New positions are being created,
jobs are being shuffled around, and what is going to happen, we fear,
is that there is going to be a very real entrenchment, empire building,
what have you, which will be very hard to shake people out of.

You have an extraordinary coalition of groups pushing for a single
agency; you have the bankers, us, AFL-CIO.

What happens in another year?
Each of the groups will have established their relations with the

staff. This is the way Washington works. There will be a reluctance,
a fear of change. That is the basis of our concern. I think I should also
mention the need for the single agency surfaces certainly in the Daniel
case, which we believe is correctly decided-

Senator BENTSN.. Let me say that as far as comments on the Daniel
case, I do not want SEC in the act, frankly, but I would not argue with
you about disclosure.

I think protection of employees to the extent any practical way that
we can give disclosure, we want that for employees.

Ms. FERGUSON. My point is the SEC has historically been involved
in pensions, the figures of total plan assets, now $279.6 billion in assets,
always has been gathered by the SEC, and increasingly the kind of
concerns that Senator Javits is expressing, and those you'have actually
pioneered in, way back in 1973, on questions of concentration of pen-
sion fund assets, those are SEC-type matters, and we are going, I am
almost positive, to get more and more into investment matters as a
part of pension policy, and the SEC is going to be inevitably involved.

Somebody has got to be involved in that area. If the legislation you
propose for a 5-percent limit on plan asset holds up, that would have to
involve agencies other than the Labor Department. The Labor Depart-
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ment cannot handle that and, in addition, I think you should know
that the FTC is heavily involved in the pension area right now.

The FTC has done a study of IRA's and disclosure practices, and
they are doing another study on sale of plans to employers. They are
heavily involved,

The Civil Rights Commission is involved.
The Justice Department is involved.
The NLRB is involved.
There are many, many agencies involved. Our feeling is that there

is a need to centralize all of this into a pension agency.
Senator BE.rSEN.-. Let me take you on another subject for a moment.
We have a number of situations where an employee dies before

retirement, and his widow never receives any pension at all. What do
you think we ought to do on the right of survivorshipI

Ms. FERGUSON. We feel very strongly that the provision in S. 3017
with some minor modifications is absolutely essential.

From the point of view of the American workers and their wives,
homemakers in particular, the income they receive during their life-
time is considered to be joint income. The woman stays home on the
expectation that she is sharing the husband's income. Merely because a
part of his income is deferred to retirement does not change in her
view the character of the income.

She expects and he expects that his retirement income will be avail-
able to him or them or her when he dies.

The disappointments caused by this forfeiture by reason of death,
which is built into every pension plan now, is incredibly tragic.

We, of course, get so many letters, and I am sure you do, too, from
these women, and they simply cannot believe what is happening to
them.

Inevitably they say, my husband told me that I would be taken care
of. He worked for 40 years. What happened to the money?

The refrain is almost identical, letter after letter, and there is
nothing you can say to these women, their expectations were reason able.

Senator BENTSEN. Thank you very much.
Senator WITLIAMs. Excellent statement. Really helpful.
Ms. FERGUSON. Thank you.
[The prepared statement of Ms. Ferguson follows:]
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STATDENT OF KAREN W, FEUSON AND JAY W, TOWER
PENSION RIGHTS CErNT

BEFORE THE SUBCC2ITTEE ON PIVATE PENSION
PLANS AND DPLYEE FRINGE BENEFITS

AND THE SUUCOMOUTEE ON LABOR
UNITES STATES SENATE

WASHINGTON, D.C.
AUGUST 26, 19T8

Chairman William, Chairman Bentsen, Senator Javits, members of the

Subcommittees. I am Karen W. Ferguson, director of the Pension Rights Center.

With me is Jay W. Tower, the Center's staff attorney.

Extremely important provisions are pending before the Subcommittees;

Provisions to establish an independent pension agency, to provide pre-retirement

survivors benefits and to expand pension coverage to employees of smaller

employers unable to afford the costs associated with conventional pension plans.

Unfortunately, none of these provisions is under active consideration by

the Subcommittees.: Instead, the provisions are being dropped in favor of the

Administration's "divided Jurisdiction" proposal and what has been aptly termed

"the Pension Industry Relief Bill", a bill that would overturn the Daniel case

and cut back on the reporting and disclosure requirements of ERISA.

In the ten minutes we have been allotted for oral testimony, we will con-

centrate on these issues. Other provisions are discussed in the memorandum

attached to this statement.

Daniel v. International Brotherhood of Teamsters

Subcommittee staff members expect a bill overturning the Daniel decision to

reach the floor of the Senate the week after Labor Day. If all goes as planned

there will be no opposition to the bill in the Senate or the House and the

Supreme Court will effectively be forestalled from deciding the case this Fall.

Taking Jurisdiction away from the Supreme Court after it has agreed to

decide a case is almost unprecedented. We have discovered only one case in which

this was done and that was more than 100 years ago, in time of war. Why are

33-549 0 - 78 - 26
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unions and companies putting so much pressure on Subcommittee members to take

such extraordinary action? To understand this, it is necessary to understand

what Daniel is all about,

Right now an employer or union can offer workers pensions as inducements

to come to work or ratify contracts without putting the workers on notice that

there is a chance that they may not get a pension, It happens every day. It

can be as simple as a statement, "If you come to work here you will be covered

by our pension plan" or "We've just negotiated a contract that provides for $2

a month more in benefits for each year of service".

If the workers accept the offer and come to work or vote to ratify the

contract, they will eventually get a booklet describing the terms of the plan or

the amendment of the plan. But, not knowing that there's any reason to read

the booklet, workers typically do not look at them. They will be put away. It

is only when workers begin to approach re+trement age that the booklet is pulled

out. Then it is read to find out how much of a benefit the worker will receive,

not whether he or she will receive a benefit. Should the worker glance at the

booklet at an earlier stake, he or she is likely to-be impressed by the variety

of benefits and options available. Not knowing that there is a need to search

the language for plan limitations, none are likely to be noticed.

Workers have no reason to assume that they will not get pensions. They do

not know how pension plans work. They assume that if they are "covered" by a

pension plan or "eligible to participate" in a pension plan that they will get

benefits. In certain plans, this basic misunderstanding is compounded by state-

ments to the effect that employers are contributing a specified amount per

employee each week to the pension fund.

Unlike their employees and members, the employers and unions offering the

plan as an inducement to workers do know how plans work. They know that the

employers' contributions are calculated on certain assumptions about how many
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people are likely to work long enough and continuously eflough to get a right

to a pension and how many of those getting a right to a pension are going to

die before they or their spouses can collect benefits. It is the failure by

the employer or union to disclose the material fact known to them that the worker

may not get a pension that the U.S. Court of Appeals for the Seventh Circuit

found to be a "fraud" within the meaning of the securities acts.

That is all there is to Daniel. If workers are told that there's a chance

they won't get a pension before they make the decision whether or not to

participate in a plan, they are not "defrauded"; they cannot claim later that

they have been misled.

Given that this is all there is to Daniel, why are unions and employers

going to such great lengths to persuade Congress to undercut the decision?

They have already expressed to the Supreme Court their concerns about retro-

activity, the alleged burden of "Daniel disclosure", the possible involvement

of the Securities and Exchange Commission and their claims that the decision will

in some way interfere with collective bargaining, Surely the Court is in a

position to weigh these arguments and reach a reasoned decision. Or is this

precisely the problem?

Assume for the moment that the Court decides in favor of Mr. Daniel and the

members of his class (Local 705 participants who can prove they were defrauded),

but makes the rule prospective for everyone else. Assume further that the Court

specifies that the required disclosure is nothing more than a statement at the

time a pension is offered that

1) there is a chance the person will not get a pension,

2) that the reasons the person will not get a pension are that they may

not work long enough or continuously to get a right to a pension or

that they night die or the plan may terminate before their benefits

are fully insured, and
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3) that during the past five years a specified percentage of all

persons leaving the plan left without pension rights.

If the Court so decided, none of the arguments advanced by the unions and

companies would apply. Their only remaining argument would be that they simply

don't want their employees or members to have the information that the Supreme

Court might require them to disclose.

If that what they are worried about? If so, that is a material fact which

we believe should be disclosed to these Subcosittees.

Forty million American workers and their families depend on the Subcos'ittees

to protect their interests. This means looking beyond the "political realities".

the immediate pressures of the moment to the long-range consequences of your

actions. It also means being willing to ask some hard questions of the individ-

uals and organizations urging you to prevent the Supreme Court from deciding

Daniel.

Why do they oppose Daniel disclosure? If their concern is retroactivity

and the impact of another agency and another body of law, why are they not asking

you to amend ERISA to provide this kind of disclosure,

Are they worried about the reaction of their employees and members to the

discovery that they may not receive pensions?

Are they worried that once their employees and menhers understand how defined

benefit plans work that they won't want those plans?

Are they worried about the possible extension of the Daniel rationale to

union organizing campaigns? This last Issue certainly merits public discussion.

If union organizers have to disclose all facts material to an informed investment

decision, they may well have to disclose that certification of the union as

collective bargaining agent can mean the loss of benefit accrual credit under
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another plan.

As a last point on this subject, Senator Williams has repeatedly stated

that Congress vas not avare that a pension was a security. In fact, in hear-

ings held on June 21, 19T2, Senator Williams was told by former SEC Chairman,

Manuel F. Cohen, that a pension was a security. Senator Williams' response to

this statement was certainly not one of surprise or protest, you merely thanked

Chairman Cohen by stating, "Thank you very much. That is a magnificent statemet

and profound and helpful , and I am sure it will be vith us for the duration of

our deliberations on this legisl .tion." The issue at that time was not whether

a pension was a security, but whether It was "sold" to employees. lany employers

maintaining non-negotiated plans as late as 1973, still held to the concept

that regardless of the treatment of pension in collectively bargained plans,

their plans were still gratuities. This concept was only finally laid to rest

with the enactment of ERISA In 19T4.

Certainly these Subcommittees know better than almost anyone outside the

pension industry that involuntary, non-contributory defined pension plans are no

different from the voluntary, contributory, define contribution plans that are

universally acknowledged to be securities. Some employers maintain both kinds

of plans: involuntary, non-contributory, defined benefit plans to provide a

basic retirement benefit and supplemental variable annuity plans to provide a

second layer of benefits. Typically. the plans are administered by the same

trustees and invested in the same stocks and bonds.

The fact that the trend in tis country has been toward non-contributory plans

is an accident of history and union pressure. It is also a trend that may soon

1/ If the Subcommittees are interested in pursuing this issue, we can provide
them with documentation of a very dramatic instance in which an individual
relying on a union organizers' statement that he would Let full pension credit
for his past service under a company plan, did not seek employment at a non-
union branch of his company. The result was that he lost all benefit accrual
credit for the erlier years.
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be reversed.

The fact that plans are involuntary is the result of public policy favor-

ing forced savings. The relative lack of success of the IRA concept in

expanding plan coverage is a good indication of the wisdom of this policy.

The fact that plans define benefits rather than contributions does not

mean that they are not heavily dependent on investment return. They are in-

distinguishable from defined contribution plans in this regard. The defined

benefit part of a plan means only that higher benefit levels and past service

credit can be provided -- at a cost, the loss of benefits by others.

The fact that at this moment most participants have no control over their

investments in defined benefit plans is likely to be a temporary phenomenon.

The resurgence of interest in developing techniques for providing psaticipant

input into pension plan investment decisions and the vote of pension stock

was signalled by Senator Lee Metcalf on October 26, 1977, shortly before his

death, when he stated:

I believe it is time for beneficiaries of all

pension funds -- private and public - to review

arrangements that have been made in their behalf

regarding investment and management of those funds,

and the voting of stock in their portfolios. They

should have a voice in these matters.
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Reporting and Disclosure

The bills you have before you would eliminate the summary annual report

form and much of the information now required by the detailed annual report

form. They would also do away with the requirements that the summary plan

description be filed with the Labor Department and that persons leaving plans

without vested pension rights and incurring a one-year breakin service be

notified of their pension status. There are also provisions for automatic

annual benefit statements and consolidation of the EBS-1 Form and the Applica-

tion for Determination Form.

Proposed Elimination of Summary Annual Reports

S. 3017 and S.1745 would wholly eliminate the summary annual report.

The Labor Department is about to propose a summary annual report form that will

provide plan participants with meaningful, essential information about the

financial operations of their plan. This new summary annual report should provide

participants with an understandable overview of their plan's financial condition.

It is expected to tell them how much money is in their plan and how much is

contributed each year, what gains or losses the plan has experienced, whether the

plan has engaged in prohibited transactions or has loans or leases in default and,

most important, the kind of information they are likely to find in the detailed

annual report on file at the main plan office.

This new summary annual report will encourage participants to take a closer

look at what is being done with their plan monies. This is absolutely essential

if there is to be realistic enforcement of ERISA's fiduciary standards. We have

been told repeatedly by Labor Department administrators and enforcement officials

that they cannot enforce ERISA without assistance from the public, Without

participant-initiated leads, some of the most serious abuses would never have been

uncovered.
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Proposed Elimination and/or Diminution of Information

Required by Section 103 and the Form 5500 Annual Reports

S 901 proposes to eliminate the statutory list of information required to be

included in annual report forms, 83017 authorizes exemption of any plan or class

of plans from any or all of the reporting requirements. S3193 proposes to require

detailed reporting only once every 5 years with a one-page report for the interim

years.

The need for these provisions has simply not been established, Earlier this

year, the Labor Department undertook a thorough review of the complaints it had

received about the Form 5500 requirements and proceeded to modify those require-

ments in accordance with the suggestions received. The Department has the

authority to make further revisions should further complaints arise.

Similarly, the need for exempting certain plans from the requirements of the

law has not been demonstrated. What plans should be exempted and why? Surely the

persons urging this exemption have the burden of proving that it is needed, par-

ticularly given the fact that ERISA Section 110 already provides for alternative

methods of compliance. Indeed, the criteria necessary for granting an alternative

method of compliance are more strict than the proposed criteria for the more

drastic action of exemption.Z/

2/ 3 222 of 83017 allows exemption upon a finding by the Secretary that such is
i) "appropriate and necessary in the public interest, and
2) consistent with the purposes of (Title I]."
Requiring that these criteria be met is equivalent to not having any criteria.
The terms "public-interest" and "purposes of [Title I]" are broad enough for a
Teamster plan administrator to drive a truck through. (We are not suggesting
that the present Secretary would even consider exempting a Teamster Fund.) The
valuelessness of the criteria are highlighted when compared with the present
criteria for providing an alternate method of compliance under present ERISA
8 110. There the Secretary must find not only a consistency with the purposes
of Title I, but must additionally find
1) that participants and beneficiaries will still receive information adequate

to apprise them of the financial conditions and operations of their plan.
2) that compliance with the specific design of Title I would either increase

the costs to the plan or impose unreasonable administrative burdens on the
plan, and

3) that compliance with the specific design of Title I would adversely affect
the interests of plan participants.

This standard, while imperfect in its own right, at least requires that the Sec-
retary show the reporting to have an adverse effect on participants and document
the cost increases to the plan. This is far superior to a finding that an exemption
is in the "public interest".
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As for the cyclical reporting proposal, what precisely is the information

that is so burdensome to report? What specific items do the proponents of this

legislation want to cut out? In considering this proposal it is essential to

realize that year by year comparisons of key figures are frequently the only way

to determine whether there have been breaches of fiduciary duty.

What all of these proposals fail to recognize is the fact, pointed out in

our June 27, 1978 testimony, that financial reporting is nothing more than a

trade off, and an extremely modest one at that, for the right of plan sponsors

to retain a degree of control over plan assets and to delay full funding of their

plans, If plans are.willing to give up all control of plan assets and to fund

them fully, then there is no need for the protections afforded by Section 103.

If they are not willing to do so, then providing the information required by

Section 103 on an annual b~sis is absolutely essential,

In fact, if anything, Section 103, as it is now being interprested by the

Labor Department, is not providing sufficient protection. To mention only one

of the more obvious examples, plans are not now 1 eing required to report party-

in-interest transactions if they claim that those transactions are exempt by

statute, class exemption or individual exemption. Since the judgment as to what

is exempt is left entirely up to the plan and since non-exempt transactions are

unlawful, it would not be surprising if no plans are reporting prohibited

transactions.

The area where the Labor Department and Congress should be considering

alleviating the reporting burden is in the areas where reporting is not needed

to protect plan assets. $3017's proposal for special master and prototype plans

is illustrative of one such area. The plan sponsors would give up all

control over plan assets and the funding schedule would be prescribed by the

financial institution administering the plan. The provision in S3140 for

Simplified Pension Plan is another example.
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Elimination of the Filing of the Summar Plan Descriptio"

To date, no one has come forward with any explanation as to why putting a

booklet in the mail and sending it to the Labor Department is burdensome. In

fact, it is so little trouble, that under the WPPDA most plans voluntarily filed

their booklets, along with their D-1 forms.

The principal purpose of the filing requirement is to provide tangible

evidence that the booklet has been written. If a plan has gone to the trouble of

writing and filing a booklet, there is a reasonable presumption that it has also

been furnished to participants. I

The filing requirement also assists the Labor Department in its compliance

efforts. The Department has recognized that the only way it will be able to

ensure compliance with the requirements that booklets be accurate, comprehensive

and comprehensible to participants is through spot audits of booklets on file.

Finally, the filing requirements mean that individuals and organizations,

such as ours, that seek to help individuals have a central place to go to learn

about the terms of their plans. Although individuals have a legal right to

request plan documents and are legally protected if they make information requests,

too often they are simply afraid to do so for fear of antagonizing their employer

or union. In many instances, the fear is understandable and realistic.

Elimination of the Section 209 Benefit Statement to Non-Vested Individuals

As drafted, Section 209 is arguably ambiguous. Literally read, it requires

plan administrators to give benefit status reports to everyone requesting such

statements in writing and to everyone who leaves the plan or incurs a one-year

break in service, even if the person is not vested. Although an automatic benefit

statement to everyone leaving a plan would be desirable, it would impose an

administrative burden, particularly on the plans with high turnover.

A more realistic reading that would not impose an undue burden, but would

provide important information to the persons most in need of that information is
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also possible. Section 209 can be read to require plan administrators to

furnish benefit status reports to those non-vested individuals who have termin-

ated employment or who have not formally terminated employment, but have incurred

a one-year break in service (for example, to raise children or to supplement

their education) Md who request such reports in writing,

This would provide valuable protection to those persons who need to know how

much service they have acctuei prior to a break in service so that they can make

plans to return to work before losing credit for their prior service.

We believe that the Labor Department has the authority to interpret Section

209 to provide this important information on request and that elimination of

Section 209 would not be in the interests of plan participants.

Automatic Benefit Statements

We have no objection to the requirement of automatic annual benefit statements

as provided in S1745 as long as such statements are not substituted for the

sumary annual report. S1745 assumes that participants do not care what is done

with their money as long as they receive their benefits. Although this is true of

some participants, probably most participants, it is not true of all. As in just

about every other area, it is the few concerned individuals whose actions protect

the rights of everyone else.

Consolidation of the EBS-1 FormWith Other Forms

If all of the information now in the EBS-1 Form is included in the Application

for Determination or other form, we would have no objection to consolidation as

long as this information is on file at the principal plan office and in the

Labor Department's public document room.

Divided Jurisdiction

If the Administration's proposal to divide ERISA jurisdiction between the

Labor Department and the IRS is implemented, there will, in all probability, never
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be a single agency or a national retirement income policy:

The proposed reorganization is the product of the Labor Department's

frustration at having to get IRS approval of exemptions to the prohibited trans-

action provision of ERISA. Hoever frustrating the experience may be for the

Department, it should be noted that it has had the effect of providing additional

safeguards for participants. It also involves what should be a relatively small

and steadily diminishing portion of the Department's responsibilities.

What A1U happen as a result of the reorganization is that each agency will

become more entrenched and less willing to transfer to a single agency, where

responsibility will have ' Ne shared. Also, the unlikely alliance of individ-

uals and organizations that now agree that a single agency is the best long-

range solution, an alliance that includes both former Labor Department adminis-

trators and all organizations involved in the pension area other than ERIC will

inevitably dissipate as each of their demands is met by the agencies.

The promise of an evaluation of divided jurisdiction at the end of the

two-year period is not the promise of a single agency. If Chairman Williams and

Senator Javits genuinely believe, as we do, that there is a need for a single

agency in two years or ten, provision for such an agency must be written into

legislation now, before the reorganization takes effect.

Specific comments on the single agency proposed in S301T and other pro-

visions of pending legislation appear in the attached memorandum.

Thank you for giving us the opportunity to testify. We would be happy to

answer any questiont you may have.
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SUPPLEMENTAL COENTS
BY THE

PENSION RIGHTS CENTER
ON

ISSUES ADDRESSED BY S, 3017

E2plee Benefits Commission

We fully support the concept of the Employee Benefits Commission. As

Senator Javits has noted, a single, independent agency is "an essential tool

for developing.. .an administrative mechanism which will aid in formulating a

national policy on retirement income and the related matters of capital

formation and employee stock ownership, We do, however, have reservations

about the composition of the Commission and its resultant lack of independence.

As proposed in S. 3017, the Commission would not have the independence of

the SEC-style agency envisioned by Senator Javits in his August 8, 1977 state-

ment. Rather, the two ranking positions on the Commission, are to be occupied

by persons with dual obligations - one to participants and beneficiaries, and

one to their respective departments. This would mean that the Commission would

not be able to escape the conflicting obligations that have impeded the efficient

administration of ERISA. The Chairman of the Commission, the special liaison

officer for the Secretary of Labor, would have to continue to represent both

the interests of organized labor and the interests of plan participants and

beneficiaries.

The reason given for tying the Commission to the Departments of Labor and

Treasury is to force consideration of pertinent labor and tax law consideration.

This suggests a belief that a truly independent pension agency would obstinately

choose to operate in a policy vacuum. The experiences of the present independent

executive agencies lead to a contrary conclusion. Additionally, it should be

noted that while the Chairman and Vice Chairman have terms of six years, their

respective Secretaries have lifetimes of only four years.
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Preretirement Survivors Benefits

We fully support the concept of preretirement Joint and survivor annuities.

The following excerpt from one of a great many letters we have received,

summarizes the problem and the urgent need for remedial legislation:

"My husband worked for , Indian Orchard, Mass, for
35 years and died suddenly on 12/27/7T from Emphysyma which
was caused from his work. ie was 61 yrs, and 3 mo, of age
and was to take an early retirement in a few months due to
his illness. I went to the Manager and asked about his
pension benefits which I am the surviving spouse and feel
the right to his benefits. They told me he had to be 62.
I asked what happens to the 35 years which the pension fund
was attributed in his name but had no response.

"He had worked hard and put in long hours and had a continuous
service of 35 years without being absent from work.

- "I am in my 50's and also lost my Job the very same day and
have no income coming in from any source. I have a son who
is 18 yrs. of age and wants to continue his education this
fall, pending on some financial aid. I cannot get any aid as
I am not 60 and also have no dependents under 18 yrs. of age.

"I live in a small town and employment is hard to find. I do

not want to go on Welfare, I would rather work."

The only modifications we suggest are as follows

In the case of preretirement death -

1. The surviving spouse be permitted to receive 100% of the reduced

benefit the participant would have received. There is no need for

the 50% reduction since the payment is being made for the duration

of one life rather than two.

2. The amount not be paid before what would have been the partici-

pant's early retirement age. The reason for this is to preserve

the status of the annuity as retirement income.

3. To clarify that the preretirement Joint and survivor annuity is

also available to the survivors of persons with vested pension

rights who were not active participants under the plan at the

time of their death.
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Special Master and Prototype Plans

The reason most frequently advanced by small employers for their failure

to set up pension plans appears to be cost, the cost of setting up and admin-

istering a plan. Whether costs are a significant deterrent to the expansion

of pension plan coverage is unimportant in this discussion. What is important

is the perception and the resulting lack of increasing coverage. The master

plan approach of S. 3017, if properly executed, could eliminate the fears of

burdensome costs - dollar and time - while providing an avenue for greater

pension coverage, Although we welcome the concept, there are at least three

points we feel need clarification.

As proposed, the master sponsor has no obligation with respect to ensuring

the payment of employer contributions. Rather, upon delinquency, the master

sponsor ceases its status of fiduciary and the only available recourse is a

participant suit against the employer sponsor, While we can understand

a hesitancy in involving the financial institutions, who will be the master

sponsors, in potential litigation with the numerous employer sponsors under their

wing, nevertheless, an employee covered by a master plan would, unlike most other

employees, be without a protecting trustee. The obvious remedy is to retain the

master sponsors' status as fiduciary. The minimum solution would be the imposing

of a statutory obligation, both upon the master sponsor to promptly notify the

EBC (or Labor and Treasury) of delinquencies, and upon the agency (or agencies)

to sue to collect the delinquencies. In no event should participants lose credit

as a result of delinquencies.

We also have questions about the interaction of the master plan with the

proposed change in the definition of employer as party-in-interest.

If the master plans receive the hoped for enrollment, there will be few, If



408

-4-

any, sponsor employers who employ five percent or more of the covered

employees. As such, present restrictions on investment in employee operations

would be lifted, availing leasebacks and other forms of commission to employers

for joining a particular institution's master plan.

Finally, and most important, we submit that master plans should not be

permitted to integrate pension anO social security benefits. These will be new

plans, so that the argument that elimination of integration requires costly plan

amendments does not apply. Also those plans should be required to have partici-

pation and vesting schedules that realistically reflect the mobility of the

American work force. Employers should have the option of joining special master

and prototype plans at minimal cost, or setting up the Simplified Pension Plans

provided by S. 3140 at no cost,

Elapsed Time

We oppose the proposed legitimization of the elapsed time rule. The rule

would permit the elapsed time method of measuring years of service if "in the

aggregate", employees are not disadvantaged. What this means is that as long as

some employees do better under an elapsed time approach than they would under the

1000 hour rule, it does not matter if other employees lose the pensions they _

would have received under the 1000 rule. This is unconscionable. If the savings

from use of the elapsed time rule are as great as ERIC and the United Steel-

workers of America claim, employers can afford to adopt versions of the elapsed

time rule that guarantee that all employees receive one year of pension credit

for each year in which they work 1000 or more hours. All that is required is that

the "service spanning requirement" now applied when an individual returns to work

within a 12-month period also apply when an employee does not return within a

12-month period, regardless of the reason the employee leaves the plan.

The 1000 hour rule is one of the most fundamental protections of ERISA.

Under no circumstances should these Subcommittees permit it to be eroded,
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Summation of Different Benefit Accrual Rates

Section 204 of ERISA established standards of benefit accrual for defined

benefit plans, Under two of these standards, the "3%' rule and the "fractional"

rule, the accrued benefits of a participant upon separation is based on the

normal retirement benefit as it exists at the time of separation.

Section 231 of S. 3017 would allow multi-employer plans to base accrued

benefits not upon the benefit as defined at the time of separation, but rather

upon the benefit as defined in each year of the participant's service. The

result will inevitably lead to a paid benefit that is less than the defined

benefit promised in the plan. For instance, if a plan provides a maximum benefit

in 1979 of $200, and increases the maximum to $300, in 1980, a person who quali-

fies for the maximum benefit and retires in 1981 will not receive a benefit of

$300, but rather something less. Furthermore, the language of S. 3017 suggests

the possibility of retroactive application to benefits already accrued. This

would cut back the anticipated benefits of millions of employees,

Even applied prospectively, the proposal would be open to question. It is

inconsistent with one of the principal justifications for defined benefit plans,

their ability to set benefits at levels in effect when the employee leaves work

covered by the plan.

Far simpler, and more equitable methods of cutting multi-employer costs would

be to convert to a defined contribution approach or limit increases in future

defined benefits. This very serious departure from current law and practice

should not be considered without extensive input from the multi-employer partici-

pants whose benefits will be affected.

Suspension of Benefits

S. 3017 would allow multi-employer plans to suspend a pensioners benefit if

he or she performed any work in the industry, or trade or craft covered by the

plan. This is a drastic reduction in the rights of nonforfeitability created

33-549 0 - 78 - 27
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by ERISA.

It is, in many respects, similar to the IRS rule that permits forfeitures

resulting from non-compete clauses if plans have vesting schedules better

than ERISA. Both represent efforts to restore the old concept of a pension

as a tool to be used by unions and management to further their purposes.

The unions are anxious to broaden the suspension of benefits provisions

because it is an effective way of preventing older workers from taking the Jobs

of younger workers, What it fails to take account of is that retirees often

go back to work because they cannot afford to live on their retirement incomes.

They need to supplement their pensions with whatever jobs they are able tO find.

To put them to the choice of a Tension or what is likely to be an occasional

part-time job is simply unfair.

The proposed monetary penalty and lengthened period of suspension add to

the injustice. The legislation would lengthen the suspension period beyond the

employment period and impose a monetary penalty for failure to report re-employment.

This allows the employer and the plan, the two parties most interested in not

paying a pension, to be judge ar.d jury on the question of whether there was re-

employment and whether any failures to notify were intentional. The non-forfeitable

rights to a pension should not be allowed the subject of such cavalier treatment.

In those few cases of intentional non-reporting, the plan has the resources to slie

the retiree for the return of the benefit. If necessary, a court can determine

an equitable method of repayment out of future benefits.

Employee Contributions

The S. 3017 provision for employee contributions is patterned on the Canadian

system where employee contributions are the rule. The provision affords a tax

deduction to certain persons able to supplement the benefits, if any, that they

will receive from their plans.

The problem with the proposal is, first, that it does not differentiate
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between those persons who will get very substantial pensions and so will collect

twice and those who will only get a return of their own contributions. Second,

it does nothing for people who are most in need of pension protection, those

who cannot afford to makc contributions,--or most of the persons who have been

most anxious to be able to save on their own behalf, engineers and scientists

and other highly paid mobile professionals. Finally, it may, as the unions have

long feared, relieve some employers of their sense of obligation to provide

adequate pensions for their employees.

Despite our reservations, this concept, along with the LERA concept, deserves

careful consideration and we generally support both.

Tax Credits for New and Improved Plan

Conceptually, the granting of a tax credit to sponsors who set up new plans

and make significant improvements in existing plans is probably sound. However,

unless specific standards for new or improved plans are set, there is a likelihood

that the new plans and the "improved" plans would not be worth the tax revenue

lost. We propose that the Subcommittees consider including in any final legis.A.-

tion specific standards that must be met in order to qualify for a tax credit.

For example, in an existing plan elimination of integration would be a sufficient

improvement, whereas a change from a ratio of 2.2 to 2.0 would not be sufficient.

Similar-ly, full vesting at four years would be significant, full vesting at nine

years would not be.

Changes in the Party-in-Interes Definition

In discussing the Master Plan proposal, we touched upon the effects of

exempting from "party-in-interest" status those employers with less than five

percent of the employees in a plan. We have been unable to find any legltimat!

reason for the proposed exclusion of five percent employers. This would permit

significant numbers of employers covered by multi-employer plans to engage in
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prohibited transactions, How many employers employ more than five percent of

the people covered by the Central States Teamster Fund?

We are also unable to find any Justification for excluding unions with

under five percent of the employees under a plan, employees who earn less than

10% of a corporate payroll, or 10 percent partners of Joint ventures with

service providers from the party-in-interest definition.

Elimination of the Civil Penalty for Prohibited Transactions

S. 3017 would eliminate the ERISA 8502(i) civil penalty on prohibited trans-

actions in favor of the tax penalty of Internal Revenue Code section 4975. We

do not oppose the consolidating of the provision. However, given that it

In the domain of the Secretary of Labor or the Employee Benefit Commission that

includes fiduciary duty, efficiency dictates that 502(i) remain and 4975 exits.

The proposed revision would require first the discovery by the Secretary of Labor

or the EBC of the transaction, to be followed by reporting to the Internal Rev-

enue Service, followed by its acting. This is a needlessly burdensome procedure,

resulting in increased paper and costs of government.

Denial of IPA Benefits to Owner-Employees, Corporate Officers and Shareholders

We support this provision.

Study of Impact of Inflation on Retirement Benefits

We support this provision.

Small Business Representation on the Advisory Council

We support this provision.

Solvency Standards for Multiple Employer Trusts

We support this provision if it is found that state regulation is not

adequate.
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Exemption of Reciprocal Agreements From Party-in-Interest Prohibitions

We support this provision.

Prohibition of Reductions in Retirement of Disability Benefits Due to
Workmen's Compensation or Increased Social Security

We support these provisions,
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Senator WILLIAMS. Our next witness is the National Coordinating
Committee for Multiemployer Plans, Robert Georgine, chairman.

I am looking forward to your testimony, Bob. Why don't you just
proceed as you wish, and we will see that your full statement goes into
the record.

STATEMENT OF ROBERT GEORGINE, CHAIRMAN, NATIONAL CO-
ORDINATING COMMITTEE FOR MULTIEMPLOYER PLANS

Mr. GEORoINE. Thank you very much, Mr. Chairman.
I appreciate very much this opportunity to testify at these hearings

on a number of amendments to ERISA.
I will focus principally on S. 3017. I would first like to commend

Chairman Williams and Senator Javits for introducing this bill which
contains many provisions which are responsive to the special needs
of multiemployer plans and their participants.

I am testifying before you today as chairman of the National Co-
ordinating Committee for Multiemployer Plans. The Coordinating
Committee is a nonprofit organization whose sole purpose is to repre-
sent the interests of the 8 million people who are participants in nego-
tiated multiemployer pension and welfare plans. These plans provide
benefits for workers in such industries as building and construc-
tion, maritime, the needle trades, and retail and service trades.

Our affiliates include over 80 national unions and funds, and local
Taft7Hartley trusts. Together they represent the great majority of
participants in multiemployer plans. Because of the frequent job
changes in these industries, a multiemployer plan-that is, one which
provides an employee with credit for service with a number of par-
ticipating employers-is often the only way to insure that these em-
ployees will get a pension. Indeed, such muItiemployer plans provide
a measure of portability on a voluntary basis which does not exist in
other plans.

Multiemployer plans have special characteristics not fully recog-
nized under the present law.

Frankly, we believe that participants in multiemployer plans and
those who sponsor them through collective bargaining are at a cross-
roads. The challenges to their continued existence come from many
directions.

In some instances, the industries in which they exist are dying, on
a national or regional basis. In addition, in industries such as construc-
tion, the level of employment resulting in contributions to the plans
has still not recovered from the depression of the mid-1970's. Further-
more, more and more employers are going nonunion and taking with
them the work which would otherwise produce income to these funds.

Finally, ERISA has the potential for inflicting the stroke which
breaks the backs of our plans instead of helping them to flourish. The
impact of these trends and their potential result will be far reaching
and adverse to the aging members of our population who will be de-
prived of any pension coverage.

This Congress has already recognized that the termination insur-
ance program as set forth in title IV simply will not function for
multiemployer plans. We appreciate the opportunity to work with the
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PRGC and ultimately with you in developing a new program which
will provide for the needs of participants in plans which are finan-
cially troubled while not overburdening remaining plans to the point
where they in turn must terminate.

We also appreciate the opportunity that we have had to testify
before you previously about our needs and are pleased to see that
S. 3017 includes many of the provisions which we feel are necessary if
our plans are to flourish, such as provisions to facilitate our reciproc-
ity agreements, a more flexible definition of multiemployer plans, pro-
visions to impose a statutory duty on employers to make contribu-
tions to collectively bargained plans, and several other provisions,
some of which I will discuss in greater detail at this time.

One of the most important features of S. 3017 is section 274 which
would clarify, once and for all, the fact that a participant in a typical
pension plan is not purchasing a security when he or she goes to work.

My lawyers tell me that there is a legal proverb that "hard cases
make bad law." That clearly is the situation in the Daniel case.

This case is a grave threat to the ( xistence of multiemployer plans.
I have not only negotiated multiemployer plans, but I am a partici-
pant in such a plan, and I certainly favor adequate and effective dis-
closure to plan participants. However, the Daniel case, in r-,versing
40 years of history, threatens to undermine the fiscal integrity of
plans by imposing liability for retroactive compliance with vaguely
defined standards of disclosure including disclosure about the statisti-
cal probability that an individual will receive a pension. The require-
ment does not make sense for the future; but if applied retroactively it
might result in payments which will totally undermine the actuarial
soundness of our plans. Furthermore, it fragments even further the
bureaucratic maze of administration of the Nation's pension laws.

I am not a lawyer, but I understand that the Daniel case does more
than subject pension plans to the antifraud provisions of the securi-
ties laws, which, in itself, makes no sense at all.

I understand that in a properly filed class action, the holding in
Daniel would require plans today to grant benefits retroactively if dis-
closure 20 years ago was inadequate by standards that ever go beyond
what is required prospectively by ERISA.

When I last testified before the Human Resources Committee last
fall, the Chairman of the Securities and Exchange Commission
claimed that I was wrong. But he never disclosed either to this com-
mittee or to me why my fears are unfounded.

You also had witnesses then as well as now who try to assuage our
fears by noting that the Supreme Court might restrict the Daniel rule
to future application. Frankly, those who take the position that the
securities laws should apply to our plans but that such applicability
should only be prospective demonstrate either the most arrogant bu-
reaucratic instinct for empire building or the height of irrespon-
sibility. Either the disclosure rules under ERISA are adequate or they
are not. If they are not, they should be amended to make them more
adequate, but not by imposing the relative uncertainy of the securities
laws standards.

A recent Labor Department study estimates that the liability to
-pension plans as a result of the Daniel decision could approch $40
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billion, exclusive of legal fees or other costs of litigation. Our own con-
sultants' estimates are as high as $100 billion.

That is just ridiculous. I cannot even believe what that means, $100
billion. But even if that is not accurate, even if it is only a fraction of
that, because of the nature of multiemployer plans their share of this
liability would ultimately be borne by the participants, not by the
employers, and would cause a reduction in accruals of future benefits
and could possibly bankrupt some multiemployer plans.

Multiemployer plans exist in industries where the length of employ-
ment and the economic conditions of the industry make the establish-
ment of pension plans on a single employer basis unlikely and in many
cases impossible. These plans are the result of hard-fought collective
bargaining and their continued existence should not be taken for
granted by this Congress. Many are experiencing significant financial
hardship. The additional burden of compliance with the complex se-
curities laws could well be the last straw for some of these multiem-
ployer plans.

When you enacted ERISA you were painfully aware of the plight
of persons whose pension expectations were defeated by strict eli-
gibility requirements. But you were also aware that retroactive appli-
cability of ERISA's standards could create substantial unanticipated
costs for existing plans and by severely disrupting their actuarial cal-
culations, could bankrupt these plans to the detriment of a great many
more workers. The balancing of these equities led to a congressional
judgment that ERISA's break rules, generally, should not apply re-
troactively. This was the only responsible decision at the time and it
should be reaffirmed, in light of Daniel, by the passage of an amend-
ment specifically recognizing that the participation of employees in
pension plans does not constitute the purchase of a security under the
Federal securities laws.

Another significant feature of S. 3017 is the provision which would
create a single agency to administer ERISA. The coordinating com-
mittee has long supported the principal of one agency. As long ago as
April 1975, in my testimony at the oversight hearings held by the
House Subcommittee on Labor Standards, I expressed concern about
the problems of dual administration and called for a single agency to
be given jurisdiction over this important and complex area.

ERISA has been the law for almost 4 years now and the need for
eliminating dual administration is even more apparent. Despite the
best efforts of officials in both agencies, dual jurisdiction of the De-
partment of Labor and the Internal Revenue Service has proved ex-
tremely frustrating, time consuming, and cumbersome to plan admin-
istrators and other persons interested in the important job of insur-
ing that the objectives of ERISA are carried out in practice.

From the day ERISA was signed into law, we have been following
the developing administration of the act with interest and concern.
We have tried to insure that the administrative interpretations of
ERISA would be consistent with the intent of Congress and based on
a practical understanding of the requirements of multiemplover funds.
In connection with this effort, we have filed numerous memorandums
and letters with both Labor and Treasury. In many cases, though cer-
tainly not always, the responsible administrative' personnel at these
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Departments have been cooperative-and receptive to our suggestions.
In general, however, even when they have agreed with us, they have
not been in a position to take action with respect to our recommnenda-
tions because of the necesity of coordinating with another agency
with a possibly differing viewpoint. This is one serious problem re-
suiting from the division of responsibility under ERISA.

In nearly all of our efforts, we have had two agencies and two sets
of administrators to deal with. Each agency is necessarily concerned
with the resolution of issues falling under the jurisdiction of the other.
Coordinating has proven to be cumbersome and time consuming and
has made it virtually impossible to get an answer-much less a quick
answer-to many of the problems arising under ERISA.

The coordinating committee has been particularly concerned about
those aspects of dual administration which interfere with the ability
of our plans to service their participants properly and which threaten
the economic soundness of our plans.

One such aspect has been the implementation of the prohibited trans-
actions exemption provision. When you enacted the prohibited trans-
actions section of ERISA 31/2 years ago, you recognized that the pro-
hibited transactions sections could only achieve your goals if they were
supported by an effective exemption process. Unfortunately, in the
case of pension plans, the process involves dual administration of the
worst order, that is, a plan must actually obtain an exemption from
both agencies, each one having veto power.

Even where the agencies do not disagree, the delay involved in
seeking two separate administrative rulings has caused great hard-
ship to our plans. For example, it has been over 2 years since we sought
an exemption from the prohibited transactions rules to clarify the
ability of our plans to provide for portability of benefits. This exemp-
tion is essential to multiemployer plans because many industries cov-
ered by these plans have mobile work patterns. Yet, no action has
been taken, in part because of dual administration.

Even in those areas where jurisdiction does not overlap and coop, .ra-
tion is not mandated by statute, the agencies have been slow in prom-
ulgating regulations, in part due to the understandable desire not to
undercut the other agency's authority or create regulations which
would be inconsistent with another section of the act. For example, it
took 3 years for the Treasury Department to finalize the basic defini-
tion of a multiemployer plan and proposed regulation on suspension of
benefits and seasonal industries, areas of great concern to our plans,
have still not been published, after 31/2 years.

The recent agreement between the Department of Labor and the
IRS to divide their responsibilities is a positive step. We view the
President's plan to reorganize and streamline the administration of
the Employee Retirement Security Act as an important step toward
elimination of many of the problems inherent in the law. Therefore,
we support his effort.

Elimination of the overlapping jurisdiction problems between Fed-
eral agencies, and a reduction of administrative burdens facing many
plans is necessary in order to make ERISA more effective. We hope
that this reorganization will strengthen the very heart of the law-
the protection of the millions of American workers who participate in
private pension and welfare plans.
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However, the coordinating committee supports the principle in S.
3017 that effective enforcement can best be achieved by the consolida-
tion of all aspects of private benefit plan administration in one agency
which can then devote its full energies to enforcement of this impor-
tant statute. Such a single agency will be better able to provide a uni-
form and consistent administration of a national pension and welfare
plan policy in the interests of the Nation's workers and retirees.

As I have previously stated, we appreciate your inclusion of a num-
ber of helpful provisions in S. 3017. Specifically, we endorse the
following:

MULTIPLE EMPLOYER TRUSTS

We support your efforts and those of the executive branch to insure
that the so-called multiple-employer trusts are regulated. Some of the
stories we have heard about workers finding themselves without health
benefits certainly cry out for the kind of protection envised in your
bill. By the same token, we agree with the method you have selected to
distinguish between these multiple-employer trusts and selfinsured col-
lectively bargained multiemployer plans where participation is based
on a commonality of interest with respect to the member's employment
relationship.

PROHIBITED TRANSACTIONS

We endorse your effort to relieve the technical burdens created for
many plans in their daily transactions by defining the term party in
interest to exclude those persons who are highly unlikely to be in a
position to influence the actions of a plan or of plan e'rcials. We note
that even those persons will still be subject to the fiduciary responsibil-
ity rules of ERISA.

RECIPROCAL AGREEMENTS

One of the greatest benefits now being provided by multiemployer
plans on a voluntary basis is the portability of benefits from one plan
to another. One of these arrangements, called money follows the man,
involves the transfer of contributions from wherever an employee may
be working in his trade to his home pension plan, where all of his pen-
sion credits are accumulated. We are concerned that the minimum
standards provisions of ERISA and the Internal Revenue Code as well
as the prohibited transactions provisions may be read to bar such ar-
rangements. We appreciate, therefore, your inclusion of sections 231
and 265 to clarify this situation.

SUSPENSION OF BENEFITS BECAUSE OF REEMPLOYMENT

The vesting provision of ERISA may require that payment of bene-
fits by a multiemployer plan to a person, who although he or she has
reached retirement age, continues to be employed with the same em-
ployer, but in a different craft, or in the same craft and area, but in a
different industry.

The current provision may also be read to deprive a multiemployer
plan of any practical means of enforcing a legitimate definition of re-
tirement. Furthermore, the law may bar a plan from suspending bene-
fits on account of self-employment in the same trade, craft, or indus-
try in the broadly defined geographic area covered by the plan.
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We endorse the provisions of S. 3017 providing for suspension on
account of either employment or self-employment in the same trade,
craft, or industry in the broadly defined geographic area covered by the
plan. We also are heartened by your inclusion of provisions permitting
suspension for a reasonable period of time so as to preclude use of the
pension as a form of unemployment insurance and to allow for reason-
able penalties for misrepresentation or withholding of material fact.

AMENDMENTS TO CONFORM PLANS TO FINAL REGULATIONS

One would have thought that simple fairness dictates that a plan
amendment designed to comply with final regulations will not be con-
sidered in violation of ERISA simply because it alters amendments
adopted after ERISA was signed into law but prior to the issuance of
the final regulations. Yet, the agencies have not been willing to issue
such a ruling. We applaud you for including such a provision in the
bill.

OBLIGATION OF EMPLOYER TO CONTRIBUTE

In an inexplicable rule, the Labor Department and IRS held 2
years ago that the failure of a multiemployer plan to collect delinquent
contributions on a timely and reasonable basis was prohibited transac-
tion in that it amounted to an extension of credit to the delinquent em-
ployer. However, in the same ruling, the agencies held that the em-
ployer's failure to contribute was not a prohibited transaction, even
though, in effect, the employer was unilaterally extending credit to
himself.

Employer contributions are the lifeblood of multiemployer plans.
It is in the interests of the participants, the sponsoring unions, and
those employers who meet their obligations to make it unlawful for an
employer to'fail to make his agreed-upon contributions.

While we agree with section 262 of S. 3017 in this respect, we dis-
agree with section 271 (b) which singles out this new right and bars the
Secretary of Labor from enforcing it. While we would not make it
mandatory for the Secretary to bring these collection actions, we would
at least urge that the Secretary be permitted to do so. Furthermore,
like the Fair Labor Standards Act, we would urge that a violation of
section 262 should result not only in an order enforcing payments, but
in an order providing for an equal amount as liquidated damages pay-
able to the fund.

ADDITIONAL AMENDMENTS

We also applaud your inclusion of provisions (a) providing for
the determination of participation on a plan year basis, (b) remedying
the technical imperfections of the provisions dealing with the mari-
time industry's 125-day standard, (c) approving the Labor Depart-
ment's elapsed time regulations, (d) authorizing multiemployer plans
to refund mistaken contributions within a year after the plan admin-
istrator knows that the contribution was made by mistake of fact,
(e) providing special lump sum distribution rules for multiemployer
plans, (f) permitting funding to take account of future amendments,
and (g) permitting the summation of different benefit accrual rates for
different periods of employment in determining the accrued benefit to
which a participant is entitled upon his separation from service.
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JOINT ANID SURVIVOR ANNUITY

We could support legislation which would make the joint and sur-
vivor protection available just as soon as an employee has become
vested. Furthermore, we support making it available to someone who
retires on a disability pension before the qualified early retirement date.

However, two difficulties remain for multiemployer plans which
must operate within negotiated contribution limits.

Under present law, an employee may be charged with the spouse
protection, as, for example, by an adjustment of his or her ultimate
pension for the value of the earlier years of spouse protection. What is
of particular concern to us is that the amendment forbids that charge.
This will mean significant added cost for a typical multiemployer plan
that found that it has "o charge for election of preretirement coverage.
The amendment in its present form would add to cost on the order of 10
percent. This is not the time when such a cost can be obsorbed by these
participating multiemployer plans.

A second difficulty is that the provision as it now reads would direct
payment to the spou.% and therefore nullify any choice by the partic-
ipant designating another beneficiary for a joint and survivor annuity
or some other form of death benefits under the plan.

Similarly, the amendment would require a defined contribution plan,
upon the death of a vested employee, to add the balance of his vested ac-
count to his spouse. Such plans, at least in the multiemployer area, do in
fact vest and in the event of death, add the. balance of the account to
the designated beneficiary. The bill as now worded would perhaps in-
advertently void any choice by the employee and direct payment to the
spouse, whatever the circumstances may be.

EXCLUSION OF XONCOVERED SERVICE

Collectively bargained multiemplover plans are generally funded on
a basis of fixed amounts of contributions based on the work of employ-
ees covered under the collective bargaining agreement. So, for ex-
ample, if a carpenter works 1,500 hours during the year on work sub-
ject to the collective bargaining agreement, his employer will make the
required cents-per-hour contributions, he will receive vesting credit for
the year and will accrue a benefit based on the 1,500 hours' worth of
contributory service.

Unfortunately, what is happening with more and more frequency is
that the employee is performing work under a bargaining agreement
and will, at the same time, be performing nonunion work for which
he is making no contributions to the plan.

Under the vesting regulations issued by the Labor Department, a
carpenter can work under the contract for 1 year and then work on the
nonunion jobs of the same contractors for 9 years. and receive 10 years
of vesting credit. This is simply unfair to tle employees who continue
to work under the contract and to the employers who make contribu-
tions to the plan.

We urge an amendment which would permit multiemployer plans
to disregard an employee's service for participation and vesting pur-
poses if it is the same type of work for the same employer but not with-
in the bargaining unit.
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This is a very important issue to us, one that I probably should have
highlighted in the beginning instead of the end.

Mr. Chairman, I now turn my attention to a number of other pro-
visions in the bill which we believe are not in the interests of partici-
pants in collectively bargained pension plans.

CREDIT FOR IMPROVEMENT OF QUALIFFJ) PLANS

The bill provides a 5-percent tax credit for employers who substan-
tially improve their plans so that the rights of their employees signifi-
cantly exceed the minimum standards under ERISA.

While we certainly would like to see substantial improvements, the
tax credit proposal in this bill would provide a reward to employers
who have delayed improving their plans and would provide no recog-
nition to those plans which improved standards substantially years
ago, even before ERISA.

Indeed, it would grant a competitive advantage to the employers who
first improve their plans after enactment of the bill over those who
have already improved their plans. This is an arbitrary and inequitable
form of discrimination which we oppose.

CREDIT FOR ESTABLISHMENT OF SMALL PLANS

Section 304 would provide a tax credit for small employers who
establish or maintain qualified employer retirement plans. In the first
place, it is not clear whether this provision is designed to apply to em-
ployers who contribute to multiemployer plans. If not, it will provide
an incentive to the withdrawal of such employers from multiemployer
plans to the disadvantage of the plan. If the provision does apply to
contributions to multiemployer plans, it unfairly discriminates
amongst signatories to the collective bargaining agreement and con-
tributors to the plan solely on a basis of their size. For these reasons,
we cannot support section 304.

EXPLOYEE CONTRIBUTIONS

Multiemployer plans are noncontributory and we prefer that they
remain that way. True, the negotiated contributions are part of a set-
tlement package and that affects the wage rate itself. Nevertheless, it
would introduce troublesome diversions if employee contributions
were now to become deductible.

Particularly disturbing in this connection is the provision that would
require every pension plan to take an employee's contribution if of-
fered. This would introduce into multiemployer plans complexities of
administration that would far outweigh the benefits that might result
for particular employees.

It may be relatively simple for a single employer pension plan to
accommodate the receipt., crediting and accounting of contributions by
individual employees; it would be infinitely more difficult for multi-
employer plans which are one or two steps removed from each of the
participating employer. A contribution by an individual employee
would have to be deducted for the employer and forwarded to the pen-
sion fund.
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The employee would have to be advised by this employer and later
by the plan as to his account. Many of the participating employers in
multiemployer plans are small establishments, with poor recordkeep-
ing, faulty reporting and high business turnover. Consequently, the
entire process would give rise to a high degree of error and misunder-
standing, expensive to the plan. It would also be expensive to the
individual who would inevitably have to be charged with the adminis-
trative costs.

The complications would be further compounded in the case of a re-
gional or national plan encompassing employers in different localities
who deal with different local unions. This sort of plan is at least two
steps removed from each participating employer. Contributions are
generally policed by the local unions but forwarded to the plan. These
extra steps would obviously multiply the opportunity for error and
misunderstanding.

If Congress were to make employee contributions deductible we
would not oppose provisions which would eliminate any obstacles to
such contributions to a qualified plan but we strongly recommend
that the bill should be revised to remove the requirement, at least as
far as multiemployer plans are concerned, that would compel a plan
to receive the contributions of individual employees when they are
offered.

NONDISCRIMINATORY IRA'S

Section 306 would forbid establishment of an individual retirement
account for the owner, officer, or substantial stockholder of a company.
This ban should be broadened to forbid an employer to establish or
finance an IRA for any arbitrarily selected employees or groups of
employees. IRA's represent a great threat that they may in time de-
velop into selective substitutes for nondiscriminatory pension plans
protective of the rank and file. That possibility should be foreclosed.

FIXING VESTED RIGHTS

We favor the addition of an amendment that would eliminate a
dangerous ambiguity under the present statute with respect to an em-
plovee who terminates covered employment with vested rights long
before his or her pension is to begin.

An individual may leave a plan at age 40 with fully vested rights
to a deferred pension. Twenty-five years later, when this employee is
ready to draw down his pension, he may find that the plan has doubled
or trinled its benefit plan for those who remained in covered employ-
ment but without any intention of applying the increase to those who
terminated long before. Yet., under the terms of the present statute,
it mav be possible for such an employee, just before he's ready to re-
ceive -benefits, to secure temporary employment under the coverage of
the nian and then have an arguable case that he or she is automatically
entitled to a doubling or tripling of the benefit that had been vested
2.5 years earlier. This opens the door to the worst form of adverse
selection.

It must be recognized that multiemployer plans, different from
single employer plans, have no control over the employment or reem-
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ployment of participants. The short period of employment that a per-
s;on may nee in order deliberately to arrange a doubling or trip ing
of his benefits may. as a matter of fact, be given to him as a favor by
anticipating employer to whom it does not represent a significant
individual cost. It is easy to imagine widespread development of col-
lusive practices representing wholesale abuse of these pension funds,
not consistent with their actuarial soundness. We do not believe that
Congress intended such a result.

We suggest an amendment that would clarify the law to the effect
that a separation from service for the purpose of establishing vested
benefit accruals be defined by a plan as a 1-year break in service or
some comparable cutoff period that will serve to avoid what may
otherwise become a widespread abuse of multiemployer plans by those
who learn to manipulate technicalities.

CONCLUSION

Mr. Chairman, we believe there are many important provisions in
S. 3017 which are necessary to help multiemployer plans to continue
to provide retirement security to their participants. We appreciate
your efforts and those of your colleagues in this area.

We, of the National Coordinating Committee for Multiemployer
Plans, will do our best to provide whatever assistance and data you
need in our mutual efforts to improve ERISA.

Thank you.
Senator WILLIAMS. Excellent statement, Mr. Georgine.
Thank you very much.
We are pleased to be joined by the Chairman of the Finance Com-

mittee, and we hope you will feel at home here, Senator Long.
Senator Loxo. With this company, I do feel at home, Mr.

Chairman.
Senator WILLIAMS. I wanted to just briefly understand the situ-

ation you described where an employee has a year under the bargained
contract for pensions, and then 9 years of employment where there is
not a contract.

That time is all accounted for. Where there is the same contractor
who has both union contracts and jobs that are nonunion. I can see
the entire period of employment is accounted for under the plan for
the individual; is that the situation you are addressing yourself to?

Mr. GEOROINE. That is specifically the situation.
Senator WILLIAMS. So, the employee works under the union con-

tract and then he works in nonunion but for the same contractor, and it
is the contractor who goes-both ways, union and nonunion, is that it?

Mr. GEORGINE. It is the unique system of double-breasted, as we call
them, contractors in the construction industry.

Senator WILLIAMS. And, under ERISA, the plan has to credit for
all 10 years because they were all with the same employer, but that 10-
year credit is only supported with 1 year's contributions because under
the plan, contributions are made only for the union work.

Mr. GEOROINE. It could conceivably happen.
Senator WILIAM S. In the hypothesis which you stated, yes.
In any of these bills, do we approach any of the answers on this?
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Mr. GEORoNE. No, there is not, Mr. Chairman.
We have suggested some language that could assist us in that par-

ticular problem.
Senator WILLIAMS. Senator Bentsen?
Senator BENTSEN. I am delighted to see Mr. Georgine before us. I

do not know anyone who has more knowledge and experience in multi-
employer plans.

You have made some very valuable contributions to us in our con-
sideration of ERISA.

I certainly agree with you on the results of the Daniel case and what
it could do to pension plans in this country.

I would like you to amplify for me another point. That is the one
about the man who has worked and qualified for his pension at the
age of 40 and then reaches the point of approaching 65, and in
the last year decides he would take a job someplace and is able to
double or triple his benefits.

I can see some real problems there, too.
Mr. GOROi.NE. That could conceivably happen.
A participant in the plan would work long enough in the plan to get

complete and total vesting. Then he could leave the industry to work
on another plan that is not related, and when it comes time for his
eliaibility for retirement benefits, he may find that there has been a
tremendous increase in benefits with those who have stayed in after he
had left. and work out some kind of deal with a friendly employer to
put. him to work for 6 or 7 months. 8 months, long enough for him to
qualify for present benefits, and by so doing double what we would
have been entitled to had he not been able to do that.

It just seems unfair that those that remain in the plan, and the em-
nloyers that have given tenure to contribute to the plan, then be pena-
lized or paid this much more money to someone who has left the plan
much earlier with the intention of getting only what he was vested-to
get at that particular time.

Senator BEN 'TSE.Nx. I would like to get your thoughts on another point,
too. That is the amount of contribution in multiemployer plans.

I can recall the testimony we had when we were considering ERISA,
and the testimony at that time was multiemployer plans were really
safer; we did not have as many problems there; and that the premium
that would be charged should be less than under single employer plans.

It did not work out that way. We find the reverse to be true now be-
cause in certain industries, as you cited in your testimony, they are just
declining and you are seeing the compounded impact on crafts in that
area.

Yet, if we raise the premium enough to really cover the actuarial as-
sumptions as we now see them, and see the economic problems, we get
to the point of diminishing returns.

We pet to the point where people drop out of the field.
Would you comment. on that?
Mr. GEOROIN-E. That is a problem. You are perfectly right in saying

that in the beginning when we testified on ERISA, our studies showed
that less than one-tenth of 1 percent of multiemployer funds ever went
under, and that we really felt there was really no need for reinsurance,
so to speak, for multiemployer funds.
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However, we have found because of the flat economy and the fact
that there has been for a long period of time, especially, for instance,
in the construction industry, we have had 10 or 11 years of double digit
unemployment. The money has just not come into the funds.

Right now we find there are many funds that have not gone under,
but are at that point where they could or could not go.

We feel now the insurance is an important factor for multiemployer
finds.

However, if you were to pay the premium that is necessary to really
insure those funds, we find we might be talking about $50 premium
or as high as that much.

That would destroy the whole system. We have suggested in detailed
recommendations to PBGC just what some of the remedies would be
to that particular problem, and we would be glad to give them to the
Senator.

Senator BENTS EN. I think you should.
I think we ought to have them before the subcommittee, and we

share this concern equally with the Human Resources Committee, and
we are deeply concerned about the solvency of the multiemployer plans,
and yet we do not want to run into this l)roblem of running'them out
of the system.

Thank you very much.
Senator WILLIAMS. Senator Long?
Senator LONG. Mr. Georgine, you know that this bureaucracy has

very human frailties, jealousies and pride. just like the rest of us.
Naturally, each department likes to think that it is the lead depart-

ment, the lead agency in doing this, and the committees like to think
of themselves the same way.

Those of us from the Finance Committee tend to prefer to have
Treasury people handle the program, because they report to us, and
that tends to make us a little more influential.

What is wrecking this ERISA program is the complexity of it. I
think we can agree on that. That is the biggest problem.

Senator WILLIAMS. Did you say wrecking?
Senator LoN.G. What is hurting the pension program. What is hurt-

ing the employees stock ownership program more than anything else
in the complexity which has been created by the agencies.

Senator WILLIAmS. How can we simplify it?
Senator LoI-o. Here is my proposition.
Let us let both Departments bring in their plans to simplify. Let us

appoint an impartial group to see which plan is-simplest. Whichever
plan is simplest, that Department will run it. The other Department
will advise only and will not have any say so at all, but just give the
benefits of their thoughtful comments.

I think we fellows up here might be able to find some impartial
person that we might be willing to trust, provided that you fellows
could find some impartial person.

As far as I am concerned, that would provide an incentive for some-
one to do a job, to really come in with something that is simple.

33-549 0 - 78 - 28
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As far as I am concerned, I would be perfectly willing to let. the
Labor Department handle it, provided they have the simplest plan.

The Secretary of Labor is a fine man. I have no complaint about him.
I think the same thing with respect to the Secretary of the Treasury,
and their assistants. They have good people.

But too many cooks in the kitchen-what is the phrase-spoil the
broth.

It seems to me somebody ought to be in charge of this thing and
somebody else ought to take a back seat.

Let me repeat my proposition. Let the people who can bring in the
simplest plan, whoever can do that, let his department run it.

Mr. GEORoINE. I think that is a good proposition, Senator.,
You have a knack for undressing a problem and really exposing it,

and you also not only talk about the complexities of ERISA in the
whole pension system. but the complexities of our Government as we
know it. and the complexities of the Congress.

So we would be glad to accept a delegation of authority to give you
a simple way of working this out, and then you could accept our plan,
and that would probably be good for everyone.

Senator Lox. ks far as I am concerned, I am very dismayed, hav-
ing participated in the pension reform bill, that by the time we got
a bill employers were forming less pension plans rather than more.
That was a joint effort by the Labor Committee and the Finance
Committee.

I thought we did a good job of cooperating with one another.
We were accommodating each other and very considerate of one

another. I thought we had good people working on it. The complexity
in it now. it is counterproductive.

I would like to mention one other matter. Have your people found
in the construction trades, that your workers could get the benefit
of the employee stock ownership proposals?

Mr. GEORGINE. Pass that by me again.
Senator Loxc,. The proposal that employees would own some stock

in the company.
Mr. GEOROINE. We have not considered that.
Senator Loxo. There is an article on the front page of the Wall

Street .Journal yesterday. and it said that if employees own some stock
in the company, particularly if it was a substantial amount of stock,
they were fai- more productive.

I notice in my hometown, if you go around on Sunday and you see
,somebody working, there will be some guys who are working for
themselves, and you probably have seen that in some areas.

Mir. GEOROINE. We try to discourage that.
Senator Lo-x.o. They make a lot of money.
I would think some of those fellows'probably carry union cards,

perhaps not all, but I think a lot of them do.
l)o they or not ? You would probably know.
Mr. GFEoPri-N,-E. There may be cases like that. We try to discotirage

t1at.
We feel that there is a line of demarcation between employee and the

employer, and that for the best interest. of all, that that line should be
held.
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Of course, there are some European systems where the employees do
hold stock in the company and are union members. We do not think
that is a good system.

Senator LoNG. We have more than 10 million workers in this Nation
right now who do own some stock in companies, and we passed a tax
provision in the Finance Committee to say it the employer claims
the 10-percent investment tax credit, he can get an extra one and one-
half percent provided that stock in the company goes to the workers.
A lot of companies have taken advantage of it, especially capital-
intensive companies.

American Telephone & Telegraph, General Motors, and Dow Chemi-
cal have such plans, as do almost all the major oil companies.

I would like to urge you to look at the hearings we have had before
the Finance Committee; our witnesses stressed that it is good for the
workers, and it is also good for management, because workers take
more interest if they are working for themselves and if they own a
piece of the action.

Labor has never been, in some areas, enthusiastic about it. But in
some areas this prograni has worked extremely well. Testimony, for
example, from the South Bend Lathe people pointed out that there
was a company going broke, going out of business, and the workers
just took it over to save their own jobs, you might say.

I called down to Wilmer Mizell and asked him to have the EDA
make a loan to help them get going, and the community helped raise
some money.

Within 1 year, that stock was selling for at least 10 times what they
paid for it.

They saved their jobs. They managed to raise their pay so they are
making a lot more money, and the company is making a profit and a
good profit, a decent profit, where prior to that time it was going
broke.

This all happened because, when these fellows owned it themselves,
they really had an incentive to make the company succeed.

I was just wondering if your people had looked into it because it
would seem in an area such as yours a worker who owns his own
tools ought to be able to command a higher wage than one who just
goes to work with his hands and has to use. the other man's tools.

I would think in your area that it ought to be possible, and if you
worked at it. and I would help you put it over, for these fellows
insofar as they wanted to put some of their money into their own
effort, that t'hey ought to make a good return out of it.

That might sound like a lot of money. If you look at how it works
out. in the capitalist world today for investors, tax-exempt bonds are
more attractive nowadays than corporate stock.

Now all I am saying is, if you want to make it competitive for a
worker to own the tools with which he is working, it would be fair to
think he ought to make a good return on his investment.

Your industry has not done much about this, even though I would
think in your area of labor you have probably got more private fellows
working for themselves than almost any; have you not?

Mr. GEOR iXE. We have a great deal of small contractors that are
one, two, three, four men shops. Certainly, some of them are inter-
related, there is no question about that.
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We do see some problems. Now, when you take away that division
between management and labor, and make labor in fact management.
There are some contradictions there that create some problems.

However, Senator Long, of course none of our people that I am
aware of are in-he 70-percent bracket.

Senator Loxo. I would like to put them there.
Hope springs eternal.
Mr. GEORGINE. I would like to have them there, too.
Let me say this with regard to ERISA. We, in the construction in-

dustry, for years have taken funds from pension funds, and have in-
vested them back into industry, into construction. We cannot do that

- now.hat is a prohibited transaction. That is one which we have asked
for exemptions on for over 21/2 or 3 years now, and have not been able
to gt full relief.

Senator LoNG. You are at the right place
You are talking to Pete Williams, chairmnan of this committee, and I

am surhetll-dwwhat he can to help.
Senator WILLIAMS. I think we are on track. We know the problem.

While we do not have the final answer in this bill, we are at least
searching for some of the answers.

Senator LONG. Now, I have this study on the motivational effects
of the stock ownership, it is by the Department of Labor, by the
way, and I would like to ask it appear in the record.

Senator WILLIAMS. Without objection.
Senator LONG. I will provide you copies of it and xerox it for you.
[The study referred to follows:]
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Employee-owned companies:
is the difference measurable?
Employee ownership may be associated
with better attitudes toward the job
and higher productivity and profits,
according to a recent 98-firm survey

MICHAEL CoNTE AND AARNon S. TANNENBAUM

Employee ownership can be found throughout the
history of the United States, although companies
that are wholly owned by employees (including
workers) have always been rare. One survey
reported that 389 companies, in which a large
proportion of the stock was directly owned by
employees, were established in the United States
between 1791 and 1940. The number of compa-
nies with at least some de ree of employee
ownership was probably much larger, and there is
evidence that this number has grown in recent
years.2

Several aspects of performance in a variety of
emploqee-owned companies are analyzed in this
article. The data employed include: the size and
sales volume of employee-owned companies; the
percent of employees who participate in the
ownership plan; the percent of equity owned by
nonmanagerial as well as managerial persons; and
aspects of control of the company by employees.
Also analyzed are the attitudes of managers
toward the ownership plan and their judgment
about the effect of the plan on productivity and
profit. Actual profit data were available for a
subset of companies, and the relationship between
profit and other characteristics of these companies
was studied.

Mcael Conte as at study direclor and Arnold S. Tanebeaaum
ts progaes director, Survey Research Center, msue fe Socu
Research, The Umiveesy or Mchviga

Employee ownership can take two forms: direct,
where employees own shares in the company as
would ordinary shareholders in a joint-stock
company; or "beneficial," where employees own
shares through a trust, as illustrated by the
Employee Stock Ownership Trust (ESOT). 4 The
Employee Retirement and Income Security Act of
1975 stipulates that the holdings of an Ownership
Tnist must be invested "primarily" in the stock of
its company-unlike the holdings of the usual
profit-sharing trust, which may be diversified, or of
a pension trust, which must be diversified.

Contributions to the Trust are governed by an
Employee Stock Ownership Plan (ESOP). Depend-
ing on the plan, contributions may be made on the
basis of a profit-sharing principle (whereby some
fixed percentage of company profits is annually
transferred to the Trust), a cost principle (whereby
a fixed percentage of labor costs is annually
transferred to the Trust), a fixed contribution
principle (whereby a fixed dollar amount is
transferred to the Trust), or by other methods
determined entirely at the discretion of a single
party or parties. The central requirements, how.
ever, are that the Ownership Trust invest "primari-
ly" in employer securities and that disbursements
from the Trust be made in employer securities.
Dividends that may be declared are not usually
distributed immediately to employees but, rather,
are held in trust. Nonetheless, the financial well.
being of the "beneficiaries" of stock in the Trust is
tied to the success of the company.

23
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Finding who owns what

A list of 148 companies in the United States and
Canada. thought to have some degree of employee
ownership. was compiled.! After conducting tele-
phone interviews, usually with the financial officer,
98 of these companies actually were found to have
some component of worker ownership; 68 firms
had Stock Ownership Plans, and 30 had direct
ownership. Their median size was approximately
350 employees; 17 percent had fewer than 100
employees and 25 percent had 1,000 or more.
During the previous year, almost half of the
companies had sales of at least $75 million.

As shown sn table I, employees in about three-
uarters of the companies owned at least half of

the equity; ownership of the entire equity by
employees was more likely to occur in stock-plan
than directly owned companies. This table refers to
the percent of equity held by all employees,
including managers. Table 2, on the other hand,
refers to the percent of equity owned by the
workers alone, which, of course, is less than that
owned by all employees.

The measure of equity owned by workers in
stock-plan companies was obtained by multiplying
the percent of the company's equity owned by the
Trust times the percent of the Trust's equity owned
by the workers. Because of the way records are
kept in most of the stock-plan companies, we
found it necessary to rely on the distinction
between salaried and other personnel as the basis
for distinguishing rank-and-file workers from
managers in these companies. Furthermore, al-
though most of the directly owned companies
could report the allocation of ownership between
managerial and other personnel, only about half of
the stock-plan companies could report the precise
allocation of stock within the Ownership Trust. In
these companies, 54 percent of the Ownership
Trust stock, on average, is owned by nonsalaried
employees. This average, then, was used to define
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the amount of worker-owned stock within the
Trust in each of the remaining cases.6 As estimated,
therefore, worker-owned equity in the remaining
cases is directly proportional to (that is, 54 percent
times) the percent of the company's equity in the
Trust itself.

Employee owners in the Trust are entitled to
dispose of their stock at market value once it has
been dtstnbuted to them. Unlike employees in
directly owned companies, however, owners in a
Trust generally do not vote their stock. The
following tabulation shows the percent of compa-
nies where voting rights and other employee
control mechanisms are reported to be available:

Employee-owners have:
Stock-voting nghts -.

Representatives on
Board o( Directors -

Uuon representation
Influence on important
decisions other than
through a union. -..

Percent of
Percent of directly Perent of
stock-plan owned all
companies companies comnies

27

36
32

5t

97 so

77 49
33 32

77 56

In general, the data indicate substantial differ-
ences between stock-plan and directly owned
companies in these measures of employee influ-
ence over company decisions. For example, only
36 percent of the respondents in companies with
Stock Ownership Plans report that worker repre-
sentatives sit on the board of directors; 77 percent
of the companies with direct ownership report the
presence of workers on the board. Simlarly, 51
percent of the respondents in companies with
ownership plans, compared to 77 percent in
companies with direct ownership, indicate that
employees influence "important" decisions in the
company. In some of the companies, this influence
reportedly extends to such decisions as whether or
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not to make major capital acquisitions. The two
types of companies do not, however, appear to
differ with respect to whether or not employees are
unionized. Although not specifically measured,
indications are that directly owned companies
have significantly fewer unionized employees than
do comparable ownership-plan companies.

Employee ownership and profitability
Profit data were supplied by 30 companies. The

ratio of pretax profits to sales was used as a basis
for gauging profitability. Each company's ratio
was then divided by its industry's 1976 ratio.? This
weighted ratio was the primary measure of a
company's pretax profitability. For five compa-
nies, however, an additional adjustment was
necessary. Because these companies are directly
and wholly owned by employees, they distributed
a part of their "profit" to employees in the form of
wages. This allocation of funds has the effect of
depressing the conventional profit statement,
although it has the corresponding advantage of
reducing taxes. These moneys, however, should be
considered as part of the company's profit for
purposes of comparison with other companies in
our set. To calculate the amount of money diverted
from profits to wages in the five companies, the
average wage differential between the worker
owners and nonowner workers was used.9 This
differential in each company was added to its
formally stated profit figure, and this final value
was used for computing the profitability of these
five companies. Although this adjustment seems
appropriate as a way of maintaining comparability
among companies that employ different account-
ing procedures, the unadjusted profit statements
also were compared. This unadjusted value is,
most likely, overly conservative; but there may be
some utility in examining both measures of
profitability.

The average adjusted profit ratio for the 30
companies was 1.7; the unadjusted ratio was 1.5.
In both cases, these values, which are greater than
I, indicate greater profitability among employee-

owned companies than comparable sized compa-
nies in their respective industries. However, be-
cause the variance in profitability among the 30
companies is relatively large and the number of
cases is small, statistical significance is not
achieved. It is also possible that the "sample" of
companies may be select with respect to profitabl-
ity. The results are suggestive, however, that
employee ownership, in one form or another, may
be associated with the profitability of a company.9

In table 3, the two indexes of profitability
(adjus:cd and unadjusted) are predicted using
several aspects of employee ownership in a
regre!,sion analysis. Tl'he predictors include: (1) the
form of employee ownership, whether direct or
through a Trust (Ownership Trust is scored "0";
direct ownership is scored "I"); (2) the percent of
employees who participate in the plan; (3) the
percent of company equity owned by employees
(by managers and workers); (4) the percent of
company equity owned by the workers themselves;
(5) whether employees have representatives on the
board of directors; and (6) whether employee
stockholders have voting rights.

These predictors jointly explain a substantial
amount of the variance in "adjusted" profitability,
but only one of the predictors, the amount of
equity owned by the workers themselves, proves
statistically significant (p less than .02); the more
equity the workers own, the more profitable the
company, other things being equal (beta - 1.02).'o

The second variable of importance in this
analysis, the amount of equity owned internally,
has, if anything, a negative relationship with
profitability (beta - -.31); but the statistical
significance of this variable is marginal, at best-a
cocfncient of this size occurring about one out of
four times by chance. Variation in "internal
ownership" in this context is really variation in
ownership by managerial personnel, because own-
ership by the workers themselves is controlled in
the analysis. The possible implication, therefore, is
that increases in the amount of equity owned by
managers may have a, negative effect if this
increase is not accompanied by an increase in the
equity owned by the workers. This result is not
strong statistically, but it may be worth consider-
ing a a hypothesis.

e impact of the remaining variables can easily
be attributed to chance, but it is interesting to see
that they. too, imply, if anything. negative relation-
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ships in the regression. Direct ownership (rather
than through a Trust), the percent of employees
who participate in the plan, the existence of worker
representatives on the board, and the existence of
voting rights show a negative relationship (if
anything) to profitability when the percent of
equity owned by the workers themselves is con-
trolled.

Prediction of the unadjusted profitability index
is not as good as the prediction of the adjusted
index, the multiple correlation being only 0.47, and
none of the predictors meets the usual criterion of
significance. The pattern of results, however, is
similar to that for the analysis of the adjusted
profitability index; the one predictor that ap-
proaches a marginal level of statistical significance
is the precent of equity owned by the workers.

The negative signs associated with several of the
variables in table 3 do not imply (or they would
not imply, even if they were statistically signifi-
cant) that these characteristics are associated with
low profitability; they imply (or would imply) such
a negative association only under the conditions of
the regression analysis where, for example, the
amount of equity owned by the workers is
controlled statistically. In fact, because companies
where workers hold a high percent of the equity
are likely also to be directly owned, direct
ownership, like the amount of worker ownership
itself, is positively associated with profitability.

Table 4 helps to illustrate these associations.
This table shows the simple, zero-order correla-
tions among the variables presented in the regres-
sion analysis. Correlations that are significant at
the .05 level or better-are indicated. We see in this
table not only how the predictors may be associ-
ated with profitability, but also how the predictors
relate to one another. For example, companies in
which workers hold a high proportion of the equity
tend to be directly owned (r = .68), to have worker
representatives on the board (r - .36), and to
provide voting rights to employee owners (r =

.68). On the other hand, the correlation between
the percent of equity owned by the workers and
that owned internally (by workers and managers)
is not as high as one might expect, in view or the
fact that internal ownership includes ownership by
workers (r - .34). The proportion of equity owned
by managers in many of these companies is
relatively large and "internal ownership," there-
fore, reflects managerial ownership more than
worker ownership.

Direct ownership in this table is significantly
and positively related to adjusted profitability (r -
.48)-unlike the relationship indicated in the
regression analysis -because direct ownership is
associated with the percent of equity owned by
workers, which appears from the regression analy-
sis to be more closely associated with profitability.
Voting rights is also associated with the percent of
equity owned by workers and it, too, shows a
positive relationship with adjusted profitability
(unlike the relationship in the regression analysis),
although the magnitude of the correlation does not
meet the criterion of statistical significance, given
the small number of cases.

The percent of employees who participate in the
ownership plan, however, does not show the
relationship to profitability that one might expect
from the hypothesis that employee ownership has a
positive effect on profitability (r - .33). The
explanation may hinge on the association, or
rather lack of association, between the percent of
employees who participate and the percent of
equity owned by workers (r - .14). Apparently,
many companies that have relatively widespread
employee ownership, in fact, involve only a small
proportion of the companies' equity in such
ownership. Many members, in other words, own
very little.

Subjectively supported by managers
In a previous study, substantial sentiment in

favor of employee ownership was found among
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both managers and workers in a company that had
recently adopted an ownership plan." Employee
ownership, they felt, contributed substantially to
the satisfaction of all employees, to the motivation
of workers, and, ultimately, to the productivity and
profitability of the company. Records of the
company also indicated that grievances and waste
(in the form of expendable tools) declined and that
productivity and profitability increased during the
period immediately following the introduction of
the plan (although profitability was higher during
one period a number of years earlier).

In the present analysis, a management represen-
tative in each company was asked questions about
the effect of employee ownership on productivity
and profit. "Do you think that employee owner
ship affects profits? Does it increase profits,
decrease them, or have no effect?" Similar questions
were asked concerning productivity. On average,
the responses to these questions indicated substan-
tial support for employee ownership. The analyses
presented in the previous section, suggesting that
employee-owned companies are associated with
above average profitability within their respective
industries, lend some credence to the claims of
these managers. However, the managers who
credited employee ownership for high levels of
profit did not necessarily work for the more
profitable companies.

Managers in companies that were substantially
worker-owned were no more likely to ascribe
positive effects to employee ownership than man-
agers in less intensively worker-owned companies
even though the proportion of equity owned by
workers appears to be related to profitability. On
the other hand, employee ownership is more likely
to be reported to have positive effects on profit
where such ownership is direct, rather than
through a Trust; managers also respond more
favorably where workers are not represented on
the board.

Each manager respondent was asked whether
employee ownership affected the attitudes of
workers toward their job. The average response
was 0.84 on a scale from 0 to 1, where "I" means
that work attitudes are better and "0" that they are
worse as a result of the ownership plan. Their
response, therefore, implies that these managers,
on average, perceive employee-ownership plans as
having a substantially positive effect on the
attitudes of employees. But. according to a
regression analysis, this judgment by managers
may be less positive where workers have represen-

tatives on the board of directors. In general,
managers were more satisfied with the plan where
ownership is direct rather than through a Trust
and where the percent of employees who partici-
pate in the plan is relatively large. It seems
reasonable that managers should think well of the
plan where participation is widespread. On the
other hand, we have seen that widespread owner-
ship, per se, is not associated with profitability;
such ownership may very well mean that many
employees own only a very small fraction of the
equity-and it is the amount of equity owned by
workers that appears to be most often associated
with profitability.

Taking stock
Employee ownership in the United States has

taken a number of forms, although examples where
workers own a substantial part of a company's
equity are rare. These data, although only preliru-
nary, offer a glimpse of the possible impact of
employee ownership on the economic performance
of companies and employee attitudes. On the basis
of this brief analysis, some tentative conclusions
may be suggested: The industrial relations climate
in employee-owned companies appears to be good,
in the judgment of managerial respondents; mana-
gerial respondents in these companies see employ-
ee ownership as having a positive effect on
productivity and profit; the employee-owned
companies that have been studied appear to be
profitable-perhaps more profitable than compa-
rable, conventionally owned companies; the own-
ership variable most closely associated with profit-
ability is the percent of equity owned by the
workers themselves; although workers' influence in
the company, as judged by managers, is a function
of worker-owned equity, managers' evaluation of
the ownership plan is not affected in a positive way
by either the amount of equity held by the workers
or the amount of influence exercised by the
workers; managers appear more favorably dis-
posed toward plans with widespread participation
among employees, even though this may involve
only a small fraction of the company's equity.

These conclusions are tentative. The companies
that provided profit data may be select, and the
analyses are based on correlations that illustrate
association among vanables-they do not prove
causation. The results, however, are sufficiently
encouraging to justify a detailed, longitudinal
study of a number of companies over a period of
years. Such a study should include measures of the
attitudes and motivations of all employees within
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the companies as well as measures of company
performance. If employee ownership does have an
effect on the economic performance of a company,

as the data of this study tentatively suggest, the
explanation may be found, at least partly, in the
effect of ownership on the employees themselves. O
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Senator LoNo. I would hope very much, Mr. Georgine, in keeping
with all the other fine leadership you have provided the labor move-
ment, that you would move to help your fellows to earn more and
more and acquire a larger and larger stock equity position in their
companies.

I wish you would just look at this thing. We want to help you do
what you are trying to do.

I really think that we share the same desire. We want these fellows
to have a good retirement. We want them to have a good pension. We
want them to own their own homes. I just do not see anything wrong
with their owning a piece of the action, too.

It seems to me it does no harm to have at some point where just a
good worker or good business agent can become president of the com-
pany, chairman of the board. This has happened before.

There are some companies where one of the fellows has risen up
from the ranks and became the top man, in charge of the whole thing.

Mr. GEoRoINE. We will certainly take a look at it.
Of course, to have a business agent as part of the company, there is

some other laws that deal with that particular problem. There have
been some that got in trouble over that.

Senator LoNo. There have been some good ones who did not get into
trouble.

For example, the fellow running the Chicago Northwest Railroad,
who is the chief executive officer, got together with other employees
to buy the railroad.

He borrowed every nickel he could borrow. In addition, about
10 percent of the guys went along with him, when they bought that
railroad. Where that railroad was not making money, they have made
it make real money. It is a well run railroad, one of the most efficient
railroads there is.' They are doing a good job. He did not rplan to be
the chief executive officer, but the people said, if you think you can
run it any better, buy it.

He took them up on it.
I do not see anything wrong with the fact that a guy can go to

work at the bottom of the totem pole and wind up being chief
executive officer.

That is in keeping with the American dream, is it not?
Mr. GEOROINE. That is part of our system.
Senator LoNG. Thank you very much.
Senator WILLIAMS. Thank you Senator Long.
Mr. Georgine, thank you.
Do you have anything further Senator Bentsen?
Senator BENTsEw. No.
Mr. GEORoINE. Thank you.
Senator WILLIAMS. There will be a rollcall vote. in the Senate at

11:45, so we are going to call the next two groups of witnesses up here
together, the Business Roundtable and the National Federation of In-
dependent Business.
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STATEMENT OF BORIS AUERBACH, SECRETARY, FEDERATED DE-
PARTMENT STORES, ON BEHALF OF THE BUSINESS ROUNDTABLE,
ACCOMPANIED BY VIRGIL B. DAY OF VEDDER, PRICE, KAUFMAN,
KAMMHOLZ & DAY; AND JERRY L. OPPENHEIMER OF MAYER,
BROWN & PLATT, WASHINGTON, D.C.

Mr. AUERBACH. My name is Boris Auerbach, secretary, Federated
Department Stores, Cincinnati, Ohio.

I appear today on behalf of the Business Roundtable. I am ac-
companied by Virgil B. Day of Vedder, Price, Kaufman, Kammholz
& Day, Washington, D.C., and Jerry L. Oppenheimer of Mayer, Brown
& Platt, Washington, D.C.

The Business Roundtable's members are the chief executive officers
of 190 of the country's major companies. They are vitally concerned
with public issues that affect the social and economic well-being of the
Nation.

The roundtable welcomes this opportunity to present its views on
the proposals to amend ERISA and the Internal Revenue Code which
are pending before you.

At the outset, let me commend the members of these subcommittees,
particularly Chairmen Williams and Bentsen and Senator Javits, for
introducing important legislation and for scheduling these hearings.
We recognize and appreciate your leadership and concern for the well-
being of private pension and welfare plans. They provide benefits
to participants and beneficiaries and also contribute importantly to
capital formation.

A major congressional objective in enacting ERISA was to encour-
age the establishment and continuation of private benefit plans. We be-
lieve it is timely and appropriate to review whether the objectives of
Congress have been achieved and whether private pension and welfare
plans have been strengthened for the benefit of all concerned.

Today, I will briefly summarize the general views of the Business
Roundtable on the proposals which are before your subcommittees. We
understand that a more specific statement will be filed for the record on
behalf of major plan sponsors by the ERISA Industry Committee
(ERIC), which has been concerned with ERISA since its passage.
The Roundtable was instrumental in fostering the establishment of
ERIC and works closely with ERIC on ERISA matters. That state-
ment will amplify how we believe ERISA can be strengthened.

GENERAL OBSERVATIONS

The Business Roundtable supports the general purposes of the
pending bills (1) to foster and encourage the establishment and main-
tenance of private employee benefit plans; and (2) to simplify com-
pliance with ERISA's provisions and plan administration. Excessive
costs have been incurred in administering plans. In addition, unneces-
sary and burdensome paperwork and redtape and lengthy delays in
issuing regulations have hindered achievement of ERISA objectives.
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Simplified, rather than duplicative and costly compliance require-
ments, and clear, timely and understandable, rather than delay, con-
fusing and inconsistent regulations, will significantly assist in reach-
ing objectives which are in the best interests of both plan sponsors and
plan participants.

We are pleased that certain problems which have arisen since
ERISA's enactment, particularly in the area of simplified reporting
and disclosure, have been resolved by actions of the executive branch.

The Business Roundtable supports the adoption of amendments that
will clarify conflicting ERISA provisions, eliminate burdensome and
unnecessary compliance costs, and codify important regulatory deci-
sions. We oppose substantive amendments which would greatly expand
ERISA standards and requirements at this time. Many of these amend-
ments would not be in the best interests of either plans or participants.
In a period of escalating costs, many of these amendments would sub-
vert the objectives of fostering and encouraging the establishment and
maintenance of private plans and would inhibit the continued exist-
ence, improvement and growth of private pension plans when plan
sponsors are seriously concerned with higher compliance costs.

We note in this regard that on July 12, President Carter signed an
Executive order establishing an 11-member Presidential Commission
on Pension Policy which will conduct a 2-year study to develop and
recommend national policies for retirement programs. We strongly
urge that major substantive amendment of ERISA would be prema-
ture until an overall, comprehensive assessment of retirement policy
issues is completed by that Commission.

The following general comments are offered in the hope that they
will be helpful to the committee in its continuing analysis of employee
benefit matters.

S. 3017 proposes to consolidate in a new Federal agency the Em-
ployee Benefits Commission, the principal responsibilities for admin-
istering ERISA. S. 901 would allocate responsibility for various
aspects of ERISA to either the Treasury or Labor, but not to both.

The principal multiple jurisdiction problems arose immediately
after passage. These problems initially plagued many plan sponsors,
but we believe they are no longer pressing issues. We believe there are
more significant and potentially rewarding issues pending -before you
and the Internal Revenue Service, Treasury Department. Department
of Labor, and Pension Benefit Guaranty Corporation, and we strongly
urge that you take no action in this regard at least until the recently
announced reorganization proposal of the administration has been
implemented and there has been a reasonable opportunity to assess our
collective experience with it.

Generally, we support the suggested amendments which deal with
simplification of ERISA reporting and disclosure requirements. We
view these as revisions to ERISA which will reduce costly and unnec-
essary reporting requirements and which will facilitate more efficient
and orderly administration of employee benefit plans without reducing
the protections afforded to participants under ERISA.

In addition, we believe these changes may make qualified retirement
plans more attractive to a broader segment of employers and may slow
the recent high rate of plan terminations.
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Specifically, we support (1) simplified and cyclical annual report-
ing; (2) consolidation of form EBS-1 with the IRS form 5300 series;
(3) elimination of the summary annual report; and (4) simplification
of reports of participant's benefit rights.

We do believe, however, that the requirements for notice to inter-
ested parties could be eliminated without eroding ERISA protections.

Moreover, the proposal to combine the Department of Labor's EBS
form 1-the plan description form required pursuant to ERISA-
with the Internal Revenue Service form 5300-wnich is the determina-
tion letter application-should be carefully tailored so as not to require
a plan to obtain a determination letter from the IRS before its tax
qualification is recognized. Under present law, there is of course no
requirement that a plan obtain an advance determination letter that it
is a tax qualified plan. We do foresee serious practical problems if a
plan is not qualified until the determination letter is issued.

We strongly support the proposal to revise section 514 of ERISA to
clarify the applicability of Federal and State securities laws to em-
ployee benefit plans.

This clarification of ERISA will be imperative if the case of Daniel
v. International Brotherhood of Team4ters, now before the Supreme
Court, is not overturned. We believe it is clear that the antifraud pro-
visions of both the 1933 and 1934 acts were never intended to apply
to nioncontributory, mandatory pension plans.

A finding in Daniel that such provisions do apply is contrary to 40
years of interpretation of congressional intent regarding the securi-
ties laws; raises the prospect of massive liability for both unions and
employers; seriously interferes with labor-management relations and
collective bargaining; and unwisely applies yet another body of law
to be interpreted by yet another Government agency to an already over-
burdened governmental regulatory structure.

Hence, we strongly support this amendment, but we do suggest
that it be clarified to cover profit-sharing plans and thrift plans, ex-
cept where voluntary investment of employees' contributions in se-
curities of the employer is present.

Although it is clear in both the statutory language and the legislative
history that ERISA preempts State laws relating to employee benefit
plans, recent court decisions have made serious and questionable in-
roads into the preemption provisions of ERISA.

Notwithstanding the broad ERISA preemption provisions, recent
court decisions would allow States to-regulate insured group employee
welfare benefit plans.

Federal preemption is essential to multistate employers who provide
uniform private pension and welfare benefits on a nationwide basis.

State-by-State requirements governing the content of welfare plans
would result in unwieldly plan administration and could result in
plan terminations or the curtailment of certain welfare plans.

ERISA clearly and appropriately provided such preemption, and
we believe an appropriate reaffirmation of the congressional intent
is needed.

Accordingly, we recommend that S. 1393, which would exempt
health plans from the ERISA preemption provisions, should be
rejected.
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We have serious reservations about some of the substantive pro-
visions which are before you, particularly the proposals (1) to pro-
hibit retirement income offsets or workmen's compensation payments;
(2) to amend the joint and survivor annuity provisions and to man-
date additional vesting requirements in the event of death by adding
insurance features is defined benefit plans; (3) to establish uniform
accounting or actuarial standards regarding plan assets and liabili-
ties; (4) to require immediate funding of benefit increases scheduled
for future years; (5) to require a Department of Labor study of cost
of living adjustments which we believe would duplicate other studies;
(6) to require that qualified plans accept employee contributions;
(7) to give tax credits for new or improved plans; and (8) to amend
ERISA to authorize or direct investment of plan assets in specific
types of businesses or categories of assets, for example, in new, small,
regional, or medium size businesses. Detailed comments on these and
other provisions will be submitted in the ERIC statement.

We thank you for your attention, and we would welcome an op-
portunity to answer your questions.

Senator WLIAms. Thank you very much, Mr. Auerbach. We will
insert the ERIC statement in the record at this point, right after the
Business Roundtable's statement. Now, if you will stay on as part of
for future years; (5) to require a Department of Labor study of cost
the panel, we will turn to Senator Bentsen

[The prepared statements of the Business Roundtable and ERIC
follow:]
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STATEMENT OF THE BUSINESS ROUNDTABLE BEFORE
JOINT HEARING OF THE LABOR SUBCOMQ4ITTEE,

SENATE HU1AN RESOURCES COMMITTEE AND THE SUBCOMMITTEE
ON PRIVATE PENSION PLANS AND EMPLOYEE FRINGE BENEFITS,

SENATE FINANCE COMMITTEE

AUGUST 16, 1978

My name is Boris Auerbach, Secretary, Federated Department

Stores, Cincinnati, Ohio. I appear today on behalf of the

Business Roundtable. I am accompanied by Virgil B. Day of

Vedder, Price, Kaufman, Kammholz & Day, Washington, D.C., and

Jerry L. Oppenheimer of Mayer, Brown & Platt, Washington, D.C.

The Business Roundtable's members are the chief executive

officers of 190 of the country's major companies. They are

vitally concerned with public issues that affect the social

and economic well-being of the nation.

The Roundtable welcomes this opportunity to present its

views on the proposals to amend ERISA and the Internal Revenue

Code which are pending before you.

33-549 0 - 78 - 29
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At the outset, let me commend the members of these

Subcommittees, particularly Chairmen Williams and Bentsen and

Senator Javits, for introducing important legislation and for

scheduling these hearings. We recognize and appreciate your

leadership and concern for the well-being of private pension

and welfare plans. They provide benefits to participants and

beneficiaries and also contribute importantly to capital

formation.

A major Congressional objective in enacting ERISA was to

encourage the establishment and continuation of private benefit

plans. We believe it is timely and appropriate to review whether

the objectives of Congress have been achieved and whether private

pension and welfare plans have been strengthened for the benefit

of all concerned.

Today, I will briefly summarize the general views of the

Business Roundtable on the proposals which are before your

Subcommittees. We understand that a more specific statement will

be filed for the record on behalf of major plan sponsors by the

ERISA Industry Conmittee (ERIC), which has been concerned with

ERISA since its passage. The Roundtable was instrumental in

fostering the establishment of ERIC and works closely with ERIC
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on ERISA matters. That statement will amplify-how we believe

ERISA can be strengthened.

General Observations

The Business Roundtable supports the general purposes of

the pending bills (1) to foster and encourage the establish-

ment and maintenance of private employee benefit plans; and

(2) to simplify compliance with ERISA's provisions and plan

administration. Excessive costs have been incurred in adminis-

tering plans. In addition, unnecessary and burdensome paperwork

and red tape, and lengthy delays in issuing regulations have

hindered achievement of ERISA objectives. Simplified, rather

than duplicative and costly compliance requirements, and clear,

timely and understandable, rather than delayed, confusing and

inconsistent regulations, will significantly assist in reaching

objectives which are in the best interests of both plan sponsors

and plan participants.

We are pleased that certain problems which have arisen

since ERISA's enactment, particularly in the area of simplified

reporting and disclosure, have been resolved by actions of the

Executive branch.

The Business Roundtable supports the adoption of amendments

that will clarify conflicting ERISA provisions, eliminate burden-
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some and unnecessary compliance costs, and codify important

regulatory decisions. We oppose substantive amendments which

would greatly expand ERISA standards and requirements at this

time. Many of these amendments would not be in the best interests

of either plans or participants. In a period of escalating costs,

many of these amendments would subvert the objectives of fostering

and encouraging the establishment and maintenance of private plans

and would inhibit the continued existence, improvement and growth

of private pension plans when plan sponsors are seriously concerned

with higher compliance costs.

We note in this regard that on July 12, President Carter

signed an Executive Order establishing an eleven-member

Presidential Commission on Pension Policy which will conduct a

two-year study to develop and recommend national policies for

retirement programs. We strongly urge that major substantive

amendment of ERISA would be premature until an overall, compre-

hensive assessment of retirement policy issues is completed by

that Commission.

The following general comments are offered in the hope that

they will be helpful to the Committee in its continuing analysis

of employee benefit matters.
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Multiple Jurisdiction

S. 3017 proposes to consolidate in a new federal agency,

the Employee Benefits Counission, all responsibility for admini-

stering Titles I and IV of ERISA and sections 401, 415 - 419,

6057 and 6058 of the Internal Revenue Code, insofar as these

sections relate to employee benefit plans covered by ERISA.

S. 901 would allocate responsibility for various aspects of ERISA

to either the Treasury or Labor Department, but not to both.

The principal multiple Jurisdiction problems arose imnedi-

ately after passage of ERISA. These problems initially plagued

many plan sponsors, but we believe they have now largely dissi-

pated or been resolved. The multiple jurisdiction matter is not

now of major concern to most plan sponsors. We believe there are

more pressing and potentially rewarding issues pending before you

and the Internal Rever-, Service, Treasury Department, Department

of Labor, and Pension Benefit Guaranty Corporation, and we strongly

urge that you take no action in this regard at least until the

recently announced reorganization proposal of the Administration

has been implemented and there has been a reasonable opportunity

to assess our collective experience with it.
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Paperwork-Elimination

Generally, we support the suggested amendments which deal

with simplification of ERISA reporting and disclosure requirements.

We view these as revisions to ERISA which will reduce costly and

unnecessary reporting requirements and which will facilitate

more efficient and orderly administration of employee benefit

plans without reducing the protections afforded to participants

under ERISA. In addition, we believe these changes may make

qualified retirement plans more attractive to a broader segment

of employers and may slow the recent alarming high rate of plan

terminations.

Specifically, we support (1) simplified and cyclical

annual reporting; (2) consolidation of Form EBS-1 with the IRS

Form 5300 series; (3) elimination of the Sunmmary Annual Report;

and (4) simplification of reports of participant's benefit rights.

However, the proposal to combine the Department of Labor's EBS-1

form (the plan description form required pursuant to ERISA section

102(a)(2)) with the Internal Revenue Service Form 5300 Series

(determination letter applications) should be carefully tailored

so as not to require a plan to obtain a determination letter from

the IRS before its tax qualification is recognized. Under present

law, there is, of course, no requirement that a plan obtain an
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advance determination letter that it is a tax qualified plan.

If a plan is not qualified until a determination letter is issued,

given the normal delay in obtaining a determination, there would

often be no basis for claiming a deduction for contributions

made during the taxable year of adoption of or amendment to a plan

unless the contributions were included in the employees' taxable

income. Thus, plan adoptions or amendments could be delayed to

the detriment of plan participants and beneficiaries. In addition,

if plans were required to obtain contributions, the Service would

be required to rule with regard to all plans and plan provisions.

It has not been willing or able to do this in the past.

Securities Laws and Retirement Plans

We strongly support :he proposal to revise section 514 of

ERISA to clarify the applicability of federal and state securities

laws to employee benefit plans. This clarification of ERISA

will be imperative if the case of Daniel v. International

Brotherhood of Teamsters, now before the U.S. Supreme Court, is

not overturned. We believe it is clear that the antifraud provi-

sions of both the 1933 and 1934 Securities Acts were never intended

to apply to noncontributory, mandatory pension plans. A finding

in Daniel that such antifraud provisions do apply (1) is

contrary to 40 years of interpretation of Congressional intent



448

-8 -

regarding the securities laws; (2) raises the prospect of

massive liability for both unions and employers; (3) seriously

interferes with labor-management relations and collective

bargaining; and (4) unwisely applies yet another body of law

to be interpreted by yet another governmental agency to'an

already overburdened governmental regulatory structure. Hence,

we strongly support this amendment but suggest that it be

clarified to cover profit sharing plans and thrift plans,

except where voluntary investment in securities is present.

Preemption

Although it is clear in both the statutory language and

the legislative history that ERISA preempts state laws relating

to employee benefit plans, recent court decisions/ have made

serious and questionable inroads into the preemption provisions

of ERISA. Notwithstanding the broad ERISA preemption provisions,

recent court decisions would allow states to regulate insured

group employee welfare benefit plans. Federal preemption is

essential to multistate employers who provide uniform private

pension and welfare benefits on a nationwide basis. State-by-

See, for example, Dawson v. Whaland, 522 F.2d 70 (1st Cir.
1977), cert. denied, 46 U.S.L.W. 3645 (April 18, 1978).



449

9 -

state requirements governing the content of welfare plans would

result in unwieldy plan administration and could result in plan

terminations or the curtailment of certain welfare plans. ERISA

clearly and appropriately provided such preemption, and we

believe an appropriate reaffirmation of the Congressional intent

is needed. Accordingly, we recommend that S. 1393, which would

exempt health plans from the ERISA preemption provisions, should

be rejected.

Other Provisions

We have serious reservations about some of the substantive

provisions which are before you, particularly the proposals

(1) to prohibit retirement income offsets for workmen's compensa-

tion payments; (2) to amend the joint and survivor annuity provi-

sions; (3) to establish uniform accounting or actuarial standards

regarding plan assets and liabilities; (4) to require inediate

funding of benefit increases scheduled for future years; (5) to

require a Department of Labor study of cost of living adjustments

which would duplicate other studies; (6) to require that qualified

plans accept employee contributions; (7) to give tax credits for

new or improved plans; and (8) to amend ERISA to authorize or

direct investment of plan assets in specific types of businesses

or categories of assets, for example, in new, small, regional, or
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medium size businesses. Detailed counents on these and

other provisions will be submitted in the ERIC statement.

We thank you for your attention and would welcome an

opportunity to answer your questions.
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INTRODUCTION

These comments are submitted on behalf of The ERISA

Industry Committee (ERIC). Its ninety members include half

of the nation's fifty largest industrial companies and

represent a cross-section of the nation's largest retailers,

utilities, banks and insurers.

ERIC members are genuinely concerned about the well-

being of their employees. The approximately 8.5 million

participants in pension plans sponsored by ERIC members

represent about twenLy percent of all participants in private

pension plans. Welfare plans sponsored by ERIC members

cover about 22 million individuals, over ten percent of the

nation's population.

For convenience, these comments generally follow the

order of S. 3017 and are not necessarily in the order of im-

portance to ERIC. For the sake of brevity, they are summary

and do not deal with every provision of each of the pending

bills. We anticipate that the comments will raise questions.

Accordingly, we would welcome the opportunity to amplify -

them through supplemental submissions, to confer with members

of the Subcommittees and their staffs, and generally to make

the experience of ERIC's members and counsel available to

the Subcommittees. We also hope to comment subsequently on

proposals not considered herein.

- iii -



455

I. Multiple Jurisdiction (S. 901 and S. 3017)

S. 3017 would consolidate in a new agency all respon-

sibility for administering Titles I and IV of ERISA and

certain sections of the Internal Revenue Code. S. 901 would

allocate responsibility for various aspects of ERISA to

either the Treasury Department or the Department of Labor.

The principal multiple jurisdiction problems arose

immediately after passage of ERISA. Those problems have

been largely resolved, and the multiple jurisdiction matter

is not now of major concern. There are now more pressing

matters pendiiig before these Subcommittees and the Internal

Revenue Service, Treasury Department, Department of Labor,

and-Pension Benefit Guaranty Corporation. Accordingly, we

urge that this matter be deferred at least until the Admin-

istration's recent reorganization plan has been implemented

and there has been a reasonable opportunity to assess its

operation.

II. Reporting and Disclosure (1 4 of S. 901, §5 2-4 of S. 1745,

5 221-29 of S. 3017 and S. 3193)

ERIC generally supports the various proposals to simplify

reporting and disclosure requirements. More specifically,

ERIC supports the proposed (1) simplified and cyclical

annual reporting, (2) consolidation of Form EBS-l and the

Form 5300 series, (3) elimination of the summary annual

report, and (4) simplification of reporting of participants'
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benefit rights. These revisions should reduce costly and

unnecessary requirements, facilitate more efficient adminis-

tration of plans without reducing ERISA protections, and may

encourage plan adoptions and retard plan terminations.

Section 2 of S. 901 should eliminate problems resulting

from the undue specificity in ERISA section 103. If, however,

the present specificity is retained, the proposed delineation

of accountants' and actuaries' responsibilities envisioned

by sections 226 and 228 of S. 3017 should also reduce unneces-

sary duplication and expense. Nevertheless, we would prefer

to see these professions reach a satisfactory accord without -

further government intervention.

We make three additional suggestions.

A. Consolidation of Forms (l 224 of S. 3017 and j 2

of S. 3193). There is no present requirement that a plan

obtain an advance determination letter that it is a tax

qualified plan. The proposal to combine Labor's Form EBS-l

(the plan description form) with the Service's Form 5300

series (determination letter applications) should be care-

fully tailored so as not to require a plan to obtain a

determination letter from the Service before its tax quali-

fication is recognized or effective.

If a plan were not qualified until a determination

letter was issued, given the normal delay in obtaining a
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determination, there would often be no basis for claLing a

deduction for contributions made during the taxable year of

adoption of or amendment to a plan unless the contributions

were recognized by the employees as income when made. Thus,

for example, plan adoptions and amendments, particularly at

year-end, could be hindered or precluded. In addition, if

plans were required to obtain determinations, the Service

would have to be required to rule with respect to all plans

and all plan provisions. It has not always been willing or

able to do this in the past.

B. Noti 2 to Interested Parties. ERIC strongly urges

the repeal of Code section 7476(b)(2) which, in effect,

requires the notification of interested parties prior to the

filing of any request for a determination letter. ERIC

supports the proposition that participants and beneficiaries

be informed of amendments which affect them, but, as suggested

by Senator Bartlett in his testimony, this notification

requirement is unduly burdensome and expensive, serves no

useful purpose, is generally ignored or misunderstood by

participants, and duplicates other reporting requirements.

Under the regulations, the request for a determination

letter must be filed within a certain period of time after

notification is given. This significantly reduces flexi-

bility in adopting plan amendments, particularly, for

example, when the amendments must be approved by a board of

33-549 0 - 78 - 30
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directors. If timely notice cannot be given, amendments may

be delayed from one plan year to the next. Moreover, giving

notice is often expensive where many work sites or retirees

are involved.

Participants and beneficiaries may object to a request

for a determination letter only on grounds that the plan is

not qualified. This is a matter the Service can well decide

without assistance from participants and beneficiaries. A

provision cannot be rejected merely because a participant or

beneficiary "doesn't like" it.

Participants and beneficiaries receive notice of amend-

ments through the annual report, the summary of the annual

report (which would be eliminated by the current proposals),

and updates to the summary plan description. If the Service

were ever erroneously to approve a plan or plan amendment, a

participant or beneficiary could obtain corrective action by

civil enforcement under ERISA section 502.

In short, little, if any, benefit is derived from these

notices. Accordingly, and in furtherance of simplifying

ERISA compliance and reducing unnecessary costs, the require-

ment of notice to interested parties prior to filing a re-

quest for a determination letter should be eliminated.

C. Reporting and Master Trusts. ERISA section 103

should be amended to reverse the Labor Department regulations

requiring plans of related employers which invest through a



459

single master trust to allocate on Forms 5500 assets of the

master trust to the individual plans. The required allocation

is contrary to generally accepted accounting principles,

misleading to plan participants, expensive, and unnecessary.

Each participating plan should be able to report its undivided

interest in the master trust, accompanied by the trust's

full financial statement, as is permitted for common or

collective trusts which commingle the assets of plans of

unrelated employers.

III. Reciprocal Agreements (1 231 of S. 3017)

ERIC ur.!erstands that the purpose of the proposal is

to permit mobile, short-term employees, such as construction

workers, to rely on a single plan for retirement benefits.

Generally, employer contributions for a specific employee

are readily ascertainable under multiemployer plans, and the

proposal contemplates the immediate transfer of such contri-

butions to the "home plan" prior to the employee's accruing

any service related rights in the "away plan".

As drafted, however, the proposal might apply to a

long-term participant in any collectively bargained plan,

including a single employer plan, even though his share of

employer contributions may not be readily ascertainable and

his entitlement to benefits may depend on complex actuarial

assumptions and formulae. Most employees, especially par-

ticipants in single employer plans, do not frequently
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change employment, and pension plans are appiupriately

designed to benefit primarily long-term employees. ERIC is

concerned that the proposal might foster more rapid employee

turnover. Accordingly, it should be restricted to its

original purpose and to multiemployer plans.

IV. Reductions in Retirement Disability Benefits (S. 250

and 1 237 of S. 3017)

ERIC strongly opposes the proposal to prohibit the

reduction of pension benefits by the amount of worker's

compensation awards. Plans have been designed with the

knowledge that such offsets are permitted (see Rev. Rul.

68-234, 1968-1 C.B. 157), and there is no reason now to pro-

hibit elimination of potentially very costly duplication of

benefits.

The policy against double benefits has long been extant

in Social Security (see 42 U.S.C.A. 5S 402(k)(2)(B), (k)(3),

and 424(a)) and was recently reaffirmed by Congress by requir-

ing reduction of Social Security survivors' benefits for per-

sons receiving Civil Service annuities (see section 334(b)(2)

of the Social Security Amendments of 1977, P.L. 95-2165.

Worker's compensation eligibility is determined solely

by State panels, but the cost is borne entirely by employers.

Many employees take normal retirement and subsequently

receive worker's compensation. If disability benefits
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cannot be offset, they may well be eliminated from retirement

plans to the detriment of employees, particularly those who

are disabled in other than work related injuries.

V. Joint and Survivor Annuities (1 238 of S. 3017)

ERIC strongly objects to the proposal, in effect, to

amend significantly EPISA's vesting rules and require retire-

ment plans which provide annuity options to provide life

insurance for all who are more than fifty percent vested.

This proposal would increase plan costs, might lead to

reduced benefits, and would conflict with existing life

insurance prc_.rams.

Most participants who would be affected are relatively

young. Their accrued benefits are generally based on com-

pensation and length of service. A 30 to 40 year old with

10 or 20 -years of service will generally not be in the

higher compensation ranges. Thus, the "insurance" benefit

the surviving spouse would receive (one half of the accrued

vested benefit) would be relatively small. Furthermore, no

amount would be paid the surviving spouse until the employee

would have reached his earliest retirement age which often

would be 20 or 30 years after his death. Typical employees

would not consider such "insurance" very valuable. Nonethe-

less, forgoing forfeitures on the death of participants

would, in the aggregate, increase funding costs. Furthermore,
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costs associated with administering elections, maintaining

accounts, and paying annuities could be significant.

The proposal to eliminate the option of reducing bene-

fits if a preretirement survivors' annuity is provided would

force all participants, even those who are not married or

otherwise do not receive this death protection, to share the

costs. We note that current law extends the "insurance"

benefit only to those who could have retired with joint and

survivor benefits before death.

Furthermore, participants are commonly covered by group

life insurance programs, without any waiting period for

vesting, which provide death benefits of two or three times

compensation, regardless of age or length of service. The

proposal's increased cost could force many employers either

to reduce benefits under the plan or to terminate group

insurance arrangements. In any event, the proposed death

benefit does not justify the increased costs.

ERIC also opposes the proposal to require lump sum

payments to surviving spouses of participants who are more

than fifty percent vested from plans which do not provide

annuity payments. In addition to the "insurance" objections

raised above, we are troubled that the proposal apparently

would not permit participants in such plans to decline lump

sum payments. Employees should have flexibility in their
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estate plans. Indeed, due to divorces, subsequent remarriages,

tax and other factors, the surviving spouse may be the least

appropriate beneficiary.

Moreover, many participants may wish to avoid the

operation of Code section 2039(c) which includes in a

decedent's gross estate benefits payable in a lump sum on

death from a qualified plan. The required payment within

sixty days after the end of "the year in which the partici-

pant dies also seems superfluous in view of ERISA section

206(a) and Code section 401(a)(14).

ERIC proposes that all profit sharing, thrift and

similar plans which currently provide that a participant's

entire account will be vested on death be made exempt from

any joint and survivor annuity requirements. Many such

plans provide for annuity payments and, therefore, must now

provide joint and survivor annuities, unless the employee

elects otherwise. However, because the survivor is assured

of the total accrued benefit, even if not vested before

death, the supposed ERISA protections are unnecessary and

unnecessarily increase the costs of maintaining such plans.

VI. Elapsed Time (S 239 of S. 3017)

The proposal would remove any remaining doubt that

ERISA permits (as affirmed by Automated Packaging Systems,

Inc., 70 T.C. No. 20 (May 15, 1978)) use of the elapsed time

system of crediting service. It is used by many plans to
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measure employee service by reference to the time elapsed

between the date of hire and the date of termination.

We urge, however, the deletion of that part of the

proposal which would require regulations to assure "that

employees whose service is measured in terms of elapsed time

are, in the aggregate, not disadvantaged by the use of such

system" (emphasis added). An "aggregate" test would raise

troublesome issues such as (1) who are "disadvantaged

employees"; (2) whether the measurement would be made

location by location, plan by plan, or for all participants

with a common employer; and (3) whether actual service

records would be required to justify the use of the elapsed

time method.

VII. Funding of Future Benefits (1 251 of S. 3017)

ERIC strongly opposes the proposal to require that

after 1980 a plan's funding method take into account pro-

visions of a plan which are not yet effective. It could

significantly alter customary collective bargaining prac-

tices, would accelerate the cost of funding plans (and thus

contribute to inflation), would result in significant and

unnecessary additional complexity, and could, therefore,

result in additional plan terminations.

The explanation of this proposal indicates that em-

ployers would be able to reduce contributions immediately in
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the event that an amendment were adopted to reduce benefits

in the future. The explanation, however, ignores the fact

that plans would be required to fund imediately future

benefit increases.

Collectively bargained benefits typically are phased in

over several years. The comencement date of increased

benefits is frequentXy as important as (or more important

than) the amount of the increase. The proposal would negate

any advantage of deferring increased benefits to future

years and would therefore make bargaining more difficult.

Furthe iore, the proposal would engender controversy

and further complexity. The proponents recognized that an

amendment might never become effective. Thus, the explana-

tion suggests that regulations would be issued for "appropri-

ately" adjusting the funding standard account in the event

any provision is not actually implemented. This would add

further complexity to funding standard accounts.

Finally, we note that the proposal would deem any

provision "adopted but contingent on a future event" as not

effective prior to the occurence of the event. This provision,

although necessary, would be difficult to apply. More

specifically, it would exempt contingent provisions from

immediate funding requirements, but what contingencies are

contemplated? Would increased benefits subject to confir-
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mation by a board of trustees or by an employer qualify? In

any event, future benefit increases customarily might be

made contingent on some event, even though it was virtually

certain that the event would occur. Thus, administering the

proposal could be difficult.

VIII. Fiduciary Responsibility (if 9-11 of S. 1745 and Part 4

of S. 3017)

ERIC generally supports the proposal in section 264 of

S. 3017 to revise the cofiduciary responsibility provisions.

Plans are established to provide important coverage for

participants and beneficiaries, and only incidentally to

support other objectives, regardless of how laudable.

Accordingly, ERIC strongly opposes legislation to authorize

or require investment of plan assets in specific types of

businesses or categories of assets, for example, in new,

small, regional or medium sized businesses or in low or

moderate income housing. Such legislation would inevitably

lead to weakening the financial resources relied upon for

retirement security.

IX. Impact of Inflation on Retirement Benefits (I 273"of

S. 3017)

ERIC strongly opposes any authorization of a Labor

Department study regarding requirements for cost of living

adjustments to private plan benefits. The effect of inflation
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cannot be isolated from a consideration of related issues,

such as the definition of an "adequate" retirement income,

the role of Social Security and other government programs,

their relationship to private pension plans, the mechanisms

for funding future benefits, and the effect of indexed

benefits on inflation, capital formation, and economic

growth.

Congress last year created a National Comission on

Social Security to report within two years on the adequacy

of retirement income provided by public and private plans,

including Lt. need for, and financial impact of, an inflation

index for the elderly.

Similarly, after a Labor Department study was proposed,

the President established a Commission on Pension Policy to

develop within a year national retirement policy. It is to

focus on financing and benefit structures and effects on

private capital formation and economic growth.

In addition, the Advisory Council on Social Security is

focusing on the retirement income goals for Social Security

and private plans, the impact of inflation, and alternatives

to the present system. The Council's reports are due on

October 1, 1979.

Accordingly, any additional Labor Department study

would duplicate the work of these three bodies, would be
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completed significantly after their reports have been made,

and would unnecessarily dissipate resources.

X. The Daniel Case ($ 274 of S. 3017)

ERIC strongly supports the proposal to clarify that

Federal and State securities laws do not apply generally to

the interest of an employee in an employee benefit plan.

However, the proposal also must clearly cover profit-sharing

and thrift plans except for voluntary employee investments

in employer securities. As emphasized in its testimony

before the Labor Subcomittee on October 14, 1977, ERIC

believes that legislation is imperative if the Daniel-

case is not reversed by the Supreme Court.

Daniel raises the prospect of massive liability for

unions anid employers alike, is at variance with ERISA,

promises interference with labor-management relations and

collective bargaining, applies yet another body of law to

the regulation of employee benefit plans, and needlessly

involves another agency in a most comprehensive regulatory

scheme.

XI. ERISA Preemption (S. 1383?

ERISA clearly and appropriately preempts State laws

relating to employee benefit plans. Nonetheless, recent

Daniel v. International Brotherhood of Teamsters, 561 F.2d
1223 (7th Cir. 1977), cert. granted, 98 S.Ct. 1232 (Feb. 21,
1978).



469

15 -

court decisions have seriously eroded ERISA preemption with

regard to State mandated benefits and assignment or alienation

of benefits. Accordingly, ERIC urges (1) an appropriate re-

affirmation of Congressional intent and (2) the rejection of

S. 1383 which would exempt health plans from the ERISA pre-

emption provision.

A. State Mandated Welfare Benefits. Wadsworth v.

Whalane/ held that a New Hampshire law mandating-the inclu-

sion of mental health coverage in all group insurance policies

issued in that State was not preempted because ERISA section

514(b)(2)(A) permits state regulation of "insurance". Penn-

sylvania recently adopted a law that would require medical

plans to cover physical therapists services. Other States

require coverage for the services of psychiatric social

workers and chiropractors. Disparate State laws are partic-

ularly troublesome for multistate employers who frequently

transfer employees (whose benefits and coverage may thus

change) and may have employees who live in one State but

work in another which imposes different requirements.

The States rarely reflect on the inflationary conse-

quences of their laws or recognize that resources available

for employee benefits are limited. Mandating one type of

Wadsworth v. Whaland, 562 F.2d 70 (1st Cir. 1977), cert.
denied, 46 U.S.L.W. 3645 (Apr. 18, 1978).
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coverage often requires discontinuing another. For example,

the trustees of the plan in a companion case to Wadsworth

now provide mandated New Hampshire mental health coverage,

but they were forced to discontinue previously provided

dental and vision protection. In effect, these State laws

preclude employers and employees from determining which

benefits should be provided. Thus, they conflict with free

collective bargaining.

Employees and their dependents suffer from these State

laws regardless of how well intended. Faced with mounting

costs, unwieldy administration and vexatious litigation,

some employers will terminate or curtail plans; others will

not adopt or expand them. ERISA's purpose to encourage the

growth of plans is thus frustrated. Moreover, Wadsworth

has encouraged employers to self-insure in order to avoid

the reach of State laws. Such action, particularly in the

case of smaller or marginal employers, could be most unfor-

tunate for participants who could look only to the resources

of their employers for protection.

Significant confusion over the role of the States has

been fueled by pending litigation regarding, for example,

the health insurance laws of California, Hawaii, and Minne-

sota. ERIC strongly reconnends that this confusion (and

litigation) be terminated by an appropriate reaffirmation of

the ERISA preemption provisions.
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B. Assignment and Alienation of Benefits. ERISA

provides that benefits payable to a participant may not be

assigned or alienated and would seem to preempt any State

law to the contrary. Nevertheless, the anti-assignment and

preemption provisions have not been properly applied in many

family support and divorce proceedings.

For example, in Cartledge v. Miller, pending before the

U.S. District Court for the Southern District of New York,

the plan administrator contested the attempted garnishment

of a participant's plan benefits. In an amicus curiae

brief, the Dc3artment of Justice argued that Congress inten-

ded to prohibit certain involuntary transfers but also

intended an implied exception for family support orders.

ERIC submits that no such exception was intended.

As a second example, we note that California courts now

permit an employee's spouse to join a plan in which the

employee has an interest, whether or not vested, as a party

to a divorce action. The plan may challenge the joinder

only upon a showing that the employee has no interest in the

plan or that the order grants different rights than those to

which the employee is entitled, requires present payment of

future benefits or payments after the spouse's death, or

awards the spouse more than his connunity property interest

in the plan.
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Retirement plans are now being routinely joined in

California divorce actions. One ERIC member has been joined

more than 40 times. Unless a plan is prepared to accept

whatever may transpire in these proceedings, it must appear

and protect its interests through an attorney. The costs

involved are high, but so are the risks of not appearing.

Indeed, acquiescence in a court ordered assignment may

jeopardize a plan's tax status. In short, the burdens and

risks presented by these proceedings are borne by other plan

participants.

ERIC appreciates the financial problems of a dependent

family or divorced spouse, but it believes that Congress

intended plans to make unencumbered payments to participants

and to have all creditors enforce their rights against the

participant. We submit that an appropriate Congressional

reaffirmation of this policy is urgently needed.

XII. Lump Sum Distributions (S 301 of S. 3017)

ERIC supports the principle that "defined benefit

plans shall be considered separately from defined contri-

bution plans for purposes of determining the balance t6 the

credit of an employee under the lump sum distribution rules".

The proposal should not be limited to multiemployer plans.

Generally, defined contribution and defined benefit

pension plans of a particular employer cover different
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groups of employees or serve different purposes. For example,

one plan may be the "primary" pension plan and the other may

be a savings plan in which participation might be voluntary.

An employee should not be required, for example, to withdraw

in a lump sum (with adverse impact on savings) his interest

in the "primary" defined benefit pension plan merely to

assure that a withdrawal of his interest in the savings plan

is treated as a lump sum distribution. ERIC strongly urges

that all defined benefit plans of a single employer be

treated as a single plan, separately from defined contri-

bution plans .,f that employer, as would be the rule for

multiemployer plans.

We also suggest that the proposal be clarified by

inserting the word "multiemployer" before the word "plan" in

each place it appears in proposed Code section 402(e)(4)(C)(ii).

Otherwise, the proposal might be read to require that an

employee who has rights under both a defined benefit multi-

employer plan and a defined benefit single employer plan of

the same employer might have to receive distributions from

both plans to qualify for lump sum treatment.

Finally, we note that no employer "maintains" a multi-

employer plan. By definition, such plans are maintained

pursuant to collective bargaining agreements with more than

one unrelated employer. Thus, the words "contributed to"

33-549 0 - 78 - 31
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should be inserted for "maintained" in proposed Cofe section

402(e) (4) (C) (ii).

XIII. Deductible Employee Contributions , Special Master

and Prototype Plans, and Simplified Pension Plans (1 303

and Title IV of S. 3017, S. 3140 and S. 3288)

ERIC supports proposals which foster the growth of

private plans, increase employee savings, and encourage

capital formation. Thus, ERIC generally supports the goals

of the special master and prototype plan and simplified

pension plan concepts embodied in S. 3017 and S. 3140,

respectively, but objects strongly to the proposal to apply

the limits and other constraints applicable to H.R. 10 plans

to simplified pension plans. All plans, large or small,

should, at most, be limited by Code section 415 and the

other constraints applicable to corporate plans.

More specifically, ERIC supports the concept of deduc-

tible employee contributions to qualified plans, such as

those contemplated in S. 3288 and S. 3017, but urges that

arbitrary and unnecessary limitations on gross income for

eligible employees, such as those in section 303 of S.-3017,

be rejected.

In addition, ERIC strongly urges that plans be given

the option, and not be required as contemplated by section

303 of S. 3017, to accept employee contributions. The sub-

stantial associated administrative costs could dictate the
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choice of a defined contribution rather than a defined

benefit plan. For smaller employers, it might even lead to

the termination of existing plans. Even with defined con-

tribution plans, employee contributions require separate

accounts for employer and employee contributions and, thus,

entail additional costs. Accordingly, many employers do not

permit employee contributions even for individual account

plans.

Indeed, the additional costs may exceed many employees'

voluntary contributions. Lower compensated employees gener-

ally do not ike maximum advantage of such programs. An

election to contribute could be made annually. Once made,

however, the individual account would be maintained until

the employee's interest terminated. Thus, costs would be

incurred indefinitely, even though a particular employee

might make a single contribution of less than $1,000.

The cost inefficiencies would be exacerbated if an

employer maintained more than one qualified plan for the

same group of employees. For example, many larger employers

maintain a defined benefit plan as the primary pension plan,

a savings plan, and a stock bonus plan. If each such plan

were required to accept contributions and employees were

allowed to elect to which plan contributions were made, the

amount contributed to any particular plan could be relatively
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minor, and employees might elect to disperse their contribu-

tions among such plans.

The voluntary contribution proposal presents other

problems. For example, it does not state whether employee

contributions can be withdrawn or the effects of such a

withdrawal. Nor does it indicate that a terminated employee

may be "cashed out" if he has no nonforfeitable rights to

employer contributions. Administering small sums in such

situations would be costly.

XIV. Credit for Small Employers for Establishing Plans

(5 304 of S. 3017)

The proposal to grant credits to small businesses which

establish plans is technically deficient and unfairly discrim-

inates against larger employers and against small employers

who have responsibly established plans. Employers who have

not established plans would be "rewarded" at the expense of

others (including competitors) who have been more respon-

sible. Moreover, no employer should be denied a credit

merely because it employs more persons who benefit from the

plan, has greater annual receipts, or is affiliated wifh

another employer and, thus, is a "large" employer.

The definition of "small business" under section 112 of

the Small Business Administration Act varies for different

purposes (e.&., government procurement, lease guarantees,

loans, etc.) and for different industries. Thus, there
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would be no certainty which employers might benefit from the

proposal. Finally, although proposed Code section 44C(e)

would attempt to deny the credit to employers who terminate

plans, adjustments to the years for which a credit was

claimed may be barred by the statute of limitations. For

example, if an employer who claimed the credit terminated

his plan in the ninth year following its establishment, all

of the years in which the credit was taken generally would

be "closed", and we understand that the Service does not

normally retain returns of individuals or partnerships once

the statute of limitations expires.

XV. Credit for Improved Plans (if 124 and 305 of S. 3017)

ERIC also opposes the proposal to grant income tax

credits for "improved plans" which permit "significantly

earlier participation" and "significantly more rapid"

vesting than required by ERISA or if there is some other

similar "significant improvement" in benefits and rights.

This proposal would discriminate perversely against

those "enlightened" employers who have in the past main-

tained plans which exceed the requirements of ERISA by

rewarding employers (including competitors) who have pre-

viously maintained minimally qualified plans.

In addition, the proposal would be difficult, if not

impossible, to administer. How would the "significance" of

an--improvement be measured? A change in the vesting schedule
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for one plan may have a far greater effect on the number or

percentage of vested participants than the same change by

another plan. For example, even a change from ten to five

year "cliff" vesting may have very little effect in some

cases. Similarly, what would be a "significant improvement"

in benefits? Would a "normal" increase pursuant to collec-

tive bargaining qualify?

XVI. Retroactive Disqualification of Plans (1 307 of S. 3017)

ERIC strongly supports the proposal to prohibit the

Service from retroactively disqualifying a plan unless it is

determined that the failure to meet the qualification require-

ments in preceeding years was the result of an intentional

failure or willful neglect on the part of the person maintain-

ing the plan.

Prior to ERISA, a plan could be disqualified under the

Code if, even inadvertently, it entered into a prohibited

transaction or otherwise failed to meet the strict qualifi-

cation standards. ERISA eased this draconian rule somewhat

by substituting excise taxes for disqualification as the

penalty for certain prohibited transactions. The proposal

would further ease the burdens on persons who make good

faith efforts to comply with ERISA and would further reduce

the cases where innocent beneficiaries and participants are

hurt by disqualification. In Aero Rental, 64 T.C. 331 (1975),
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to a limited extent, the Tax Court applied a similar rule,

and its statutory adoption would be welcomed.

XVII. Actuarial/Accounting Standards (S. 2992)

ERIC generally supports efforts to provide meaningful

data to all interested parties. Nonetheless, we are troubled

by the-proposal to require the promulgation of "uniform

standards for calculating and reporting the assets and

liabilities of pension plans and for disclosing actuarial

assumptions used in such calculations".

We are particularly concerned and confused that the

proposal would amend Code section 412 which deals with

minimum funding. Although generally accepted reporting

standards might be useful for some purposes, we question the

need for further government intervention (with all the

ensuing regulations and cost) in this area and submit that

flexibility in selecting actuarial methods and assumptions

is imperative, especially for funding purposes.

The Labor Department intends to propose within a month

new reporting standards and the American Academy of Actuaries,

at the invitation of the Financial Accounting Standards

Board, is studying these and related issues. S. 2992 should

be deferred while these activities are ongoing and until the

purposes of, need for, and implications of the proposal are

better understood.

o0o
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Senator BENTSE.N. If I may say, Mr. Chairman, I am very pleased to
have Mr. McKevitt before us. He has testified extensively before our
Subcommittee on Finance and has made some very major contribu-
tions, and as a result has brought me to initiate some efforts in the way
of amendments to the act, to try to bring about a simplification in the
way of jurisdiction, and I have been very grateful for that.

STATEMENT OF JAMES D. "MIKE" McKEVITT, WASHINGTON COUN-
SEL, NFIB, ACCOMPANIED BY EDWARD H. PENDERGAST AND ROB-
ERT SEMENZA, CERTIFIED PUBLIC ACCOUNTANTS FROM BOSTON,
REPRESENTING SMALL BUSINESS OF NEW ENGLAND

Mr. McKEvIr. Thank you, Senator.
Mr. Chairman, my name is Mike McKevitt, and I am the Washing-

ton Counsel for the National Federation of Independent Business.
Joining me today is Mr. Edward Pendergast and Mr. Robert Semenza,
who are practicing CPA's from Boston and who are representing the
Smaller Business- Association of New England. Mr. Pendergast will
have a statement, as well.

Proceeding under the 1-minute rule, I-would like to just touch on
a summary of our testimony. I want to say, first of all, hats off to you,
Senator Bentsen, for all the great work you have done on this. We are
deeply appreciative of it.

We can cite case histories as evidence of the paperwork dilemma; we
have done so in the past. We believe, as in the case of administrative
complexity, that the committees are well-versed in this area. So,
rather than dwell on these problems, it is time to devote our energies
to solutions and some very good solutions are now under considera-
tion by these committees.

NFIB finds much in both Senator Bentsen's bill, S. 3193, and Sen-
ators Javits and Williams' bill, S. 3017, which will be of immense ben-
efit to employers and administrators of pension plans.

We are particularly pleased to see included in S. 3017 a provision
to authorize the exemption or modification of existing paperwork re-
quirements for any employee benefit plan when such measures are
consistent with the public interest.

NFIB has testified on several occasions in support of such measures
for small business, for we believe that they not only relieve small busi-
ness from unnecessary regulatory burdens, but provide an equitable
solution to the ever-present problem of the unequal burden small
business experiences in attempting to comply with Government
regulations.

Similarly, the Senators' provisions to require the agencies to develop
reporting f6ims and requirements which are tailored as much as pos-
sible to different types and sizes of plans will be a real boon to small
plans which are generally less complex than the larger plans, and
therefore should not have to submit forms, obviously intended for
those larger plans.

Those two provisions, as well as many others in S. 3017, reflect a
reasonable approach to the elimination of superfluous requirements
without endangering the flow of necessary information between the
Government and pension plan administrators.
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The same kind of approach is found in Senator Bentsen's bill,
S. 3193, although in general the bill deals with different reporting
requirements.

Perhaps the most important change that S. 3193 would make is in
the filing of annual reports every 5 ears instead of every year. In the
other years, plans would be require to file a simplified annual report.

The positive impact of this proposal, particularly on small plans,
would be tremendous. Time and costs expended by the employer/ad-
ministrator in preparing and submitting these forms would be reduced
significantly, as would the burdens on administrative personnel within
the agencies.

In addition, the consolidation of EDS-1 with other forms, provi-
sions for which are found in both bills, would simplify immeasurably
the task of complying with the ERISA paperwork requirements.

In conclusion, it is our hope that the committees will work together
to resolve what differences they have concerning the most effective
way of reducing the onerous burdens caused by the dual administra-
tion of ERISA.

We suggest, however, since there seems to be no philosophical dif-
ference regarding the paperwork burden, and that the bills intro-
duced by Senators Bentsen, Javits, and Williams are complementary
in their provisions to reduce this problem, that these committees give
immediate attention to reporting out a bill which combines the paper-
work provisions of S. 3017 and S. 3193.

Speaking for the small business community, I can assure you that
your efforts will be deeply appreciated.

Senator WILLIAbS. Thank you very much, Mr. McKevitt.
As you can see, we are the two committees that were the developers

of our ERISA program. We are the ones that have followed it and
have, of course, spent a great deal of time understanding the prob-
lems. And we are here together today, in this joint hearing, and we
will stay together in working toward a solution to them. You are
right in making the observation that this is necessary.

M . McKEvrrr. We certainly appreciate it. Thank you.
Mr. -Pendergast has a statement, Mr. Chairman.
Mr. PENDERUAST. Thank you, Mike.
My name is Edward Pendergast. I am a practicing CPA and past

president of the Smalle- Business Association of New England.
I am appearing here with Mr. McKevitt to complement his testi-

mony. I would like to have my statement placed in the record, and I
would just like to make some comments that I think specifically apply
to the main points of the testimony.

Senator WILLIAMS. We will include it in the record right after the
NFIB statement.

Mr. PENDERGAST. Mr. McKevitt has already talked about the mat-
ter of jurisdiction, and I think that S. 901 addresses that issue quite
well. I have some concern about the establishment of an employee bene-
fit corporation. I do not think we need another governmental agency. I
think that we can eliminate the duplication and we will be satisfied.

The efforts to combine forms and redudce paperwork should be de-
signed as Mr. McKevitt has suggested.
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We are a little concerned about S. 2992, which suggests that uniform
accounting for assets and liabilities be established by Treasury. We
prefer that to be done by the private sector as is being done now by
the Financial Accounting Standards Board.

S. 1745 addresses the issue of the prudent man rule, which we think
has been one of the biggest problems in continuing to reduce the
availability of capital for small businesses. We. think it is nice that we
allow the opportunity for assets to be invested in small business; we
do not know why it is restricted, and we would suggest that public
policy be that the prudent man rule state that the pension plans and
the profit-sharing plans across the country are encouraged to invest
in small business, and in fact, specify that some specific percentage,
such as 5 percent, absent any self-dealing, would specifically avoid the
prudent man law.

S. 3017 suggests that plan permit employee contributions in order
to qualify to become qualified plans. We think it is good to encour-
age plans to permit employee contributions, but we do not think the
extra paperwork warrants requiring even the smallest plans to have
this provision to be eligible for exemption.

S.' 8017 has two tax credit provisions. One is a credit to establish
small plans, which we think is welcome, but we suggest that the size
standard be a stipulated amount, such as 200 employees rather than
to use the more nebulous SBA size standard, as in the present bill.

There is also a credit allowed to expand plans, which we think is a
good idea. However. we think the terms of the credit should be statu-
tory rather than subject to regulation, and we do not see any reason
why H.R. 10 plans should be specifically excluded from this.

If there is concern that these plans wild become too discriminatory,
provisions could be enacted to control this. Elimination of H.R. 10's
from this credit is unfair.

The provision to refuse IRA privileges to owner-employees is too
drastic and again unfair. It would deny IRA privileges to employees
in companies that have only shareholder-employees.

It would deny IRA to a 10-percent employee that has no control over
establishment of employee benefit plans.

The proposal to establish a master and prototype plan is a very
helpful approach. We are only concerned that the ensuing regulations
will actually result in good, simple plans that pass the test that Sen-
ator Long has talked about, which is simplicity.

There is a requirement now to report on 3 percent transactions. This
seems to be repealed by Senator Bentsen's bill, S. 901, in section 403.
There also is a repeal of the ability to have a retroactive disqualifica-
tion of plans for acts that were carried on in a prior period, and we ap-
prove of this under S. 3017, section 307.

We are very concerned about S. 3017, section 273, that establishes
an investigation to see the impact of inflation on employee pension
plans. Any requirement to include that, the impact of inflation on
these plans, would be a very drastic change that would cost tremen-
dous amounts of money, given the example of what we have had to do
in social security.

I guess in conclusion, I would have to tell you if you really want to
have the simplest plans, as Senator Long has suggested, from my
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experiences, having been a member of the IRS Small Business Ad-
visory Committee under Commissioner Alexander, that if you hire
him to do the job, you will have a lot fewer problems.

Thank you.
Senator WILLIAMS. Thank you very much.
Let me say that this is, of course, a formal hearing. Your contribu-

tion is greatly appreciated. You can see that before us is a period of
hard, hard work on the legislation, and I hope we can stay in continu-
ing relationship that would be less formal and through written com-
munications and personally, if we could, as we come to grips with the
specifics of legislative response to the needs in this area.

I am going to excuse myself and go to the floor to vote, so if you
will take over, I will hurry back and we can continue our hearings
without a break.

Senator BENTrzN. Let me say, Mr. Pendergast and Mr. Auerbach
and Mr. McKevitt, there seems to be a general consensus, obviously,
on the paperwork and the administration has responded to, I think,
some of the legislative pressures that have been put on them by some
of the legislation that we have passed through the Finance Committee.
And I see some real progress now being made in that regard through
the simplification of the reporting procedures and a single report being
sent, and that being then distributed by one agency to the rest of the
agencies.

I think we will accomplish those, and it is about time, but I think it
is going to come to fruition rather quickly now.

The one point you made, Mr. Pendergast. on the prudent man rule,
has been a great concern to me, that small business, because it does
normally have a higher degree of risk, would not be eliminated from
investment portfolios. But if you talk about that there be an encour-
agement put in, say, of 5 percent, that would concern me, and it
would concern me for this reason, that we had a discussion earlier
about social objectives for pension funds, be it small business or be
it low income housing-whatever it might be, I think you begin to
forget the real purpose of the pension, and that is for the pensioners
and for total safety for them and a guarantee that those funds are
going to be available.

I would rather see us move-and I think the Departments have
moved on this question-by saying that the fact that they have in-
vested in small businesses would not be a violation of the prudent man
rule; they would have to look to the entire portfolio.

And I started out with the idea of a percentage, but the more I
probed it, the more I began to hear investment bankers and people in
fiduciary positions say, "Well, that can be looked on as a cap; that is as
far as we go."

Well, I have moved in my opinion to more along the lines of what
I think the Departments are proposing now. We are trying to accom-
plish the same objective, and I believe the new language that has been
developed helps a great deal in the interpretation of the prudent man
rule.

Mr. PENDEROAST. I agree that it helps.
Senator BzETSEN. OK.
Mr. Chairman.
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Senator LoNG. Have all you gentlemen made your statementsI
Mr. PENDWR0AST. Yes.
Senator LONG. Well, let me just ask this question, and whoever feels

like answering it can respond to it. The thought occurred to me that
rather than have an endless amount of bookkeeping, why not just let
an employer fill out a form that would not take more than about two
or four pages at most, providing certain information that comes to
mind, and then just send whoever is handling it-be it the Treasury or
be it the Labor Department or whoever it might be--just send you a
copy of the tax return with the backup information that supports that
tax return, and if everything looks all right, that would be it; and if it
does not look all right, then audit, just like you would a tax return.
Why not do that? It seems to me that that would enormously reduce the
paperwork and the complexity of all this.

Mr. PENDERGAST. Senator, I think that that is an excellent idea par-
ticularlv for small business. I am not qualified to tell you what you
should do for the large and multiemplover plans that miav have more
complexities than the small, independent businesses, anil the small,
independent businesses can think of ways to simplify that. There are
certain codes, questions, that if they have all positive answers, that
you would know that there would be no additional plan requirements.
"And we hope that something like that will be developed.

Senator LONG. Well, under the SEC regulations, isn't most of the
information about how a company made its money available, even
to the public?

Mr. PENDEROAST. Well, if it is a publicly held company, it may be,
if it is fully registered. But for private companies, it is not available.

Mr. SEMENZA. But even for large companies that fall under the
SEC, there is verve little information about their pension plans, not to
mention information on their liabilities in their public reports.

You are talking about the largest private sources of capital in the
world. I think you have to save some form of reporting and account-
ing, at least for the large plans.

I think there should be simplification in reporting for small plans,
and I think there should be further exclusions in the financial report-
ing required of small plans.

Senator LONG. But if I am a shareholder, even in a closely held
corporation, I have a right to see the books, haven't I?

Mr. PENDERGAST. Very frequently, profit sharing and pension plan
does not appear on the books. There is no detail of how money is being
invested. The people that you want to be concerned about are the em-
ployees having the feeling that those moneys are being invested
prudently, and there is no way to access that information through a
company source; it is a separate source for the pension plan and profit
sharing plan.

Senator BENTSEN. Well, let me say to Senator Long, Mr. Chairman,
my bill, S. 3193, talks about a simplified report being attached to the
tax return.

Senator LONG. Yes, because it seems to me that there ought to be
somebody-whoever is managing the plan, or a banker who might be
involved in it, or a lawyer to the employer, or somebody--ought to be
around who would be asking questions on behalf of those employees to
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protect their interests. There ought to be somebody in the Government,
either the Treasury, or Labor, or somewhere, that has the right to-
if they have reason to think that something might be amiss, just like
a bank inspector would do--to go take a look into it, and if it looks
to them like something is not the way it ought to be, they ought to do
like you do with an internal Revenue Service audit; justgo in there
and ask every question the mind of man can think of, and you want
to see all the receipts and everything else.

But unless there appears to be something wrong about the thing,
why make them fill out all that? In other words, it seems to me that
I could fix out a form bigger than all this for you to fill out, even for
a small business, to provide all that information and drive you out of
your mind and cost a great deal of money, when it is not necessary.
What is necessary, if you have some indication that you are doing
something wrong, then you ought to take a good look at it. That is
how the IRS does the tax return, isn't it?

M r. PENDEROAST. I am inclined to agree with everything you are
saying, particularly as it applies to small business. I just think there
would have to be some cautions that on a two- to four-page form you
could incorporate all those cautions that we are talking about. So I
would agree.

Mr. AUERBACH. Well, I think, Senator, we would agree with you that
first of all, a great deal is being done. I think we are seeing the admin-
istration doing things because of the interest that you gentlemen are
expressing. And we agree with Senator Long that there is more that
can be done.

Senator LoNG. Well, you people who have to fill out all of those
forms I think ought to be privileged to grade them. In other words,
just say "How much of this junk do you think is really necessary?"

For example, out there in the State of California, they have to fill
out, just for a person applying to go on welfare-some poor soul comes
in, and unless you can find they have some income you do not know
about, they are eligible to be on the roles. To put that person on the
roles, the forms they had to fill out laid end to end were 70 feet. So that
works out to roughly 65 pages, let us say, of information you have to
fill out in order to draw $100 a month on welfare.

Now, the people in California sat down and figured out what they
thought you ought to do, and I think it was about a two-page folder-
or no more than four pages-and they had a blank on the back sheet
where they requested or put in any particular evidence that might be
relevant or might help support your claim.

And I would think that you people in the business world ought to be
able to give us some of that, or what you think would be necessary for
it to work.

Mr. PENDERGAST. Senator, I think we have been talking to Senator
Bentsen. In his S. 901 and S. 3193, he has gone a long direction toward
proposing at least six steps that would simplify, and I think it is a good
starting point. I think it incorporates a lot of your ideas.

Senator BENTSEN. Mr. Chairman, the things that we have talked
about in some of this legislation is to do away with the SAR, which
is really the summary report, which has really not been too beneficial
to the employee and not utilized, and that the EBS-1 be abolished;
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that the employer be given an option to participate in a special master
plan, an approved pension arrangement; and obviously, that SEC
involvement be severely limited. Those are some of the things we are
trying to accomplish here.

Senator LoNo. We are voting on final passage over there, Senator,
so you might want to start right now, and I will be right along behind
you.

Mr. Auerbach, I just cannot let this chance pass. Your group-
haven't you put in a major employee stockownership plan recently

Mr. AUMBACH. Yes, sir, we have, and we are delighted to support
your current proposal which will enable industries that are not
capital intensive to use it in a much more meaningful way.

Senator LoNo. I wish we had had you as a witness recently. We held
some hearings on that subject.

How are you raising money for that employee stockownership plan
in your company?

Mr. AUERBACH. It is not being used as a source of raising money.
The company is simply making a contribution equal to the credit.

Senator LONG. Taking the credit for it?
Mr. AURBACH. Taking the credit and having the money go to the

plan which we established in accordance with your concepts.
Senator LONG. Well, thank you very much, gentlemen, for your tes-

timony here.
[The prepared statements of Mr. McKevitt and Mr. Pendergast

follow:] 4
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Mr. Chairman, I am here this morning on behalf of

the National Federation of Independent Business (NFIB), a non-

profit association comprised of more than 540,000 small and

independent businesses from every state in the nation. NFIB

members include proprietorships, partnerships and corporations;

we represent nearly every type of business from retail and

professional to manufacturing.

Our interest in testifying before your Committees

this morning on the subject of ERISA derives from the position

in which so many of our-members have been placed since the

enactment of ERISA in 1974. Small businesses are most often

labor intensive. They generally do not utilize expensive

equipment and real estate as much as larger businesses, but

depend largely upon the skill and productivity of their workers.

And we have observed that many small employers are highly con-

cerned with the welfare of their employees, not only on but off

Legislative Office 490 L'Enfan Plaza East, S W, Suite 3206, Washington, 0 C 20024 Telephone (202) 554-9000
Home Office San Mateo. California



488

the Job as well. Working side-by-side in a smaller organiza-

tion provides an opportunity for employer-employee contact and

understanding that is rarely present in larger organizations.

Consequently, small employers are anxious to provide pension

and welfare benefits for their employees. A reasonable

resolution of the ERISA problems is, therefore, seen as es-

sential by most small employers.

The very distribution of businesses and pension

plans by size demonstrates the necessity of keeping smaller

employers and plans very much in mind whena making adjustment

to the Federal system for regulating pensions. 7he following

table on page three consists of U.S. Department of Commerce

figures which show that in terms of numbers of reporting

units, the vast majority employ lesh than 100 employees.

If the number of sole proprietorship and partner-

ship employers are also considered, it comes as no surprise

that just as the vast majority of American businesses are

small, the overwhelming majority of pension and welfare plans

are filed for groups of less than 100 employees.

We appear this morning not as technical experts on

the various arcane provisions that have grown up in this area,

but in an attempt to make some general observations and sug-

gestions which we hope will inform this Committee's consideration

of ERISA legislation in this and future Congresses.

- 2 -
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Table 1

PERCENT DISTRIBUTION OF
EM PLOYMENT AND REPORTING UNITS
BY Et'PLOsPiENT-SIZE CLASS: 1973
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The Employees Retirement Income Security Act has, in

the short time since its enactment, become a major burden for

small firms with pension plans and a serious obstacle for

those small employers who wish to establish one. The law is

extremely complex and vague, and its implementation has been

both confusing and costly to small business, resulting in

thousands of small employers terminating their pension plans.l/

NFIB's greatest concern is that ERISA will make it

increasingly difficult for smaller employers to provide this

type of fringe benefit and thus to attract quality employees.

In the end, this simply translates into another competitive

advantage for big business. Because of this, NFIB has been

involved in seeking solutions to ERISA-caused problems since

the Act was signed into law on September 2, 1974.

These hearings are being held to determine viable

solutions to ERISA-caused problems. For this reason, NFIB

sees no reason to recite the full litany of difficulties ex-

perienced by employers in attempting to comply with the Act's

provisions. The Committees are already well versed in these

matters. Suffice it to say that we agree with the Commission

on Federal Paperwork's assessment that the reporting require-

ments and the dual administration of ERISA by the-Department

1/ "Foundation for a National Policy to Preserve Private Enter-
prise in the 1980's", Joint Economic Committee, Washington,
D.C., April, 1977, p. 24.

- 4-
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of Labor and the Internal Revenue Service are the two elements

of ERISA which cause the most severe problems and which demand

imamediate attention.

Certainly, many of the difficulties experienced by

small business arise from the Congressionally-mandated dual

administrative provisions of ERISA. While it is true that Con-

gress delineated some areas of separate jurisdiction between

the Department of Labor and the Internal Revenue Service,

many other provisions of the Act either dictate or imply

overlapping jurisdiction. As a result, the administration of

these overlapping areas has led to conflicts between the two

agencies in their interpretations of specific provisions,

lengthy delays in promulgating basic rules and regulations, and

a duplicative, burdensome array of reporting, recordkeeping, and

disclosure requirements. Above all, there has rarely been any

consensus--either inside or outside of the government--as to

which agency has the final authority for administering each

statutory provision of ERISA.

The elimination of problems caused by the dual ad-

ministration of ERISA is long overdue. For this reason, we

are encouraged by the recent efforts of President Carter and

his reorganization team to devise a plan to resolve these

problems by establishing clear and separate authority for IRS

and DOL in distinct areas of jurisdiction. In our opinion, the

President's proposed reorganization plan for ERISA is a vital

- 5 -
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first step in ameliorating the bureaucratic and paperwork

burdens imposed by ERISA.

We would urge the Congress, however, not to over-

look its responsibility to contribute to the endeavor to

simplify the administration of ERISA. The President's reor-

ganization proposal is commendable, but should be regarded

only as an interim step in the final resolution of ERISA-

caused burdens. Ultimately, it must be Congress' responsibility

to correct by legislation the administrative and paperwork bur-

dens imposed by legislation in the first place. It now seems

apparent that a majority in Congress agree with this assessment,

and that the time is ripe for enactment of substantive reforms

to ERISA. NFIB would like to commend Senators Bentsen, Javits

and Williams for taking the lead early in the Congressional

effort to unravel the administrative complexities mandated by

ERISA.

The problems arising from dual administration of

ERISA have been so severe that t ie concept, as embodied in

S. 3017, of a single agency to administer and enforce the law

as a solution to these problems seems both logical and practical.

NFIB at this time, however, is reserving final judgment on this

legislation. It is not the logic behind the proposal which

disturbs us; it is the practical effect of implementation. Had

ERISA originally been administered by one agency, many of the

problems which now plague employers with pension plans might

- 6 -
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have been avoided. This was not the case. But I find myself

wondering if changing horses in midstream won't create more

problems than it solves. Specifically, while administration

of the Act has been haphazard up to now, there is at least a

certain amount of momentum already present and likely to increase

as a result of President Carter's comitment to improve ERISA

administration. The administrative apparatus is in place in

DOL and IRS. The only thing that remains is to make the

machinery work at a faster, smoother pace. The effect of

creating a new agency might well be the loss of this momen-

tum. At the very least, it would take time to completely

staff the new agency and put it in operational readiness. In

addition, it seems plausible that some amount of consultation

between the new agency and the two former administrators would

be necessary, especially in the case of IRS. It then seems

conceivable that instead of consolidating and coordinating the

functions now performed by IRS and DOL, we would simply be

creating another alphabet agency and increasing the bureaucratic

maze surrounding ERISA.

Given this scenario, there are certain distinct

advantages to the proposal offered by Senator Bentsen in

S. 2352, because it would reform the existing structure rather

than start from scratch. Establishing a clear division of

authority between IRS and DOL could be accomplished within a

short period of time because it would necessitate neither

physical nor personnel re-locations, and the lines of authority

- 7 -
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would be drawn in such a way that each agency would administer

provisions of the law which directly relate to its expertise

and primary interests. NFIB favors this approach, because we

believe it to be in the best interests of both administrators

of pension plans and the beneficiaries of such plans. Relief

from the unwieldy, complex administration of ERISA is needed

soon if we are ever to rejuvenate the market for pension plans.

S. 2352 offers the best hope for quick remedial action.

Given the different approaches of S. 3017 and S. 2352.

NFIB recognizes that some time may elapse before a consensus

can be reached as to the most viable long-term solution to

ERISA's administrative problems. There is one problem area,

however, which we believe could be substantially resolved in

a short period of time and with minimal difficulties. I refer

to the paperwork burden. While it is reasonable to consider

much of this burden as a direct by-product of the administra-

tive confusion, much can be done to simplify the paperwork in-

dependently of reforms to the administrative apparatus.

The paperwork burden imposed by ERISA is particularly

acute for small business. In fact, the Commission on Federal

Paperwork, in its study of ERISA published in December of 1976,

clearly states that small business bears the biggest burden in

trying to comply with ERISA, since there is little or no con-

sideration given by the agencies as to the differences in re-

sources and abilities to comply. In addition to multiple dates

-8-
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and places for filing various forms, elaborate and detailed

reporting and recordkeeping requirements are so complex that

employers/administrators must 6ften ask the agencies exactly

what is expected for compliance. Such questions often generate

conflicting instructions. The small business employer or his

administrator then faces the difficult task of determining the

best and wisest course of action: 1) fill out the form in

accordance with one agency's instructions and risk a penalty

from the other agency; or 2) double his time and muney spent on

filling out the form and submit two separate versions of the same

form.

NFIB could cite case histories as evidence of the

paperwork problem, but we believe, as in the case of administra-

tive complexities, that the Committees are well versed in this

area. Rather than dwell on problems, it is time to devote our

energies to solutions. And some very good solutions are now

under consideration by these Committees.

NPIB finds much in both Senator Bentsen's bill.

S. 3193. and Senators Javits' and Williams' bill, S. 3017,

which will be of immense benefit to employers and administra-

tors of pension plans. We are particularly pleased to see

included in S. 3017 a provision to authorize the exemption or

modification of existing paperwork requirements for any employee

benefit plan when such measures are consistent with the public

interest. NFIB has testified on several occasions in support

of such measures for small business, for we believe they not

only relieve small business from unnecessary regulatory bur-

dens, but provide an equitable solution to the ever-present

-9-
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problem of the unequal burden small business experiences in

attempting to comply with government regulations.

Similarly, the Senators' provision to require the

agcttcies to develop reporting forms and requirements which

are tailored as much as possible to the different types and

sizes of plans will be a real bcon to small plans, which are

generally less complex than the larger plans and therefore should

not have to submit forms obviously intended for those larger

plans.

These two provisions, as well as many others in

S. 3017, reflect a reasonable approach to the elimination of

superfluous requirements without endangering the flow of neces-

sary information between the government and pension plan

administrators. The same kind of approach is found in Senitor

Bentsen's bill, S. 3193, although in general the bill deals

with different reporting requirements. Perhaps the most im-

portant change S. 3193 would make is in the filing of annual

reports every 5 years instead of every year. In other years

plans would file a simplified annual report. The positive

impact of this proposal, particularly on small plans, would be

tremendous. Time and costs expended by the employer/administrator

in preparing and submitting these forms would be reduced

significantly, as would the burdens on administrative personnel

within the agencies. In addition, the consolidation of EBS-l

with other forms, provisions for which are found in both bills,

will simplify immeasurably the task of complying with ERISA

- 10 -
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paperwork requirements.

It is our hope that the Committees will work together

to resolve what differences they have concerning the most ef-

fective way of reducing the onerous burdens caused by the dual

administration of ERISA. We suggest, however, since there

seem to be no philosophical differences regarding the paper-

work burden, and that the bills introduced by Senators Bentsen,

Javits and Williams are complementary in their provisions to

reduce this problem, that these Committees give immediate at-

tention to reporting out a bill which combines the paperwork

provisions of S. 3017 and S. 3193. Speaking for the small busi-

ness community, I can assure you your efforts will be most

warmly appreciated.

Thank you.

-11-
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Mr. Chairman, thank you for the opportunity to express the feelings of small
business that have resulted from the enactment and subsequent regulations of the
Employee Retirement Income Security Act of 1974 (ERISA). Your concern in this matter

Is appreciated by the entire small business community.

When ERISA came Into being in 1974 it was hailed as a great protector of the
employee from plans that were arbitrary and discriminatory, and from a loss of benefits
due to insolvency of the plans or provisions that reallocated benefits to other employees.

wnat nas nappened Ls ol almost as much concern as the original problem.
Introduction of dual responsibility of Treasury and Labor has created a maze of
paperwork, contradictory regulations and confusion that is unparalleled. The small
businesses that do not have plans are certainly reluctant to start them.

Social security tax increases have acted further to reduce tho interests of business.
While I can not cite examples of plans terminated solely because of increases in Social
Security, I can testify that firms have not adopted plans because of the increases in Social
Security taxes.

The purpose of these hearings Is to consider seven bills proposed to help reduce
"excessive paper work, red tape and other unnecessary complications". There are eight
major issues covered in these bills.

First, is the matter of jurisdiction. We are in favor of those bills that
eliminate joint jurisdiction between Treasury and Labor (5.901). We would
be in favor of having one agency collect data for Treasury, Labor and the
Pension Benefit Guaranty Corporation, only if It was combined with the
elimination of joint Jurisdiction. Otherwise this does not address the
duplication and regulation. We are not In favor of the establishment of
separate Employee Benefits Cor,'wratlon 'because It establishes one more
governmental agency, and although It eliminates some duplication of
responsibility It perpetuates some of the Treasury - Labor duplication.

, Second, is an effort to combine forms and reduce paper work. We
applaud each of these and urge that all of the efforts be joined. We are

-I-
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concerned that the provision in S.3193 to have Form 500 filed once each
five years might not be appropriate for large plans or multi-employer plans.

Third, the suggestion that uniform accounting for assets and
liabilities (S.2992) be established by Treasury is inappropriate. The Financial
Accounting Standards Board is about to Issue uniform accounting standards.
The problem is correctly identified. We suggest the solution lies In the

private sector.

Fourth, the prudent man rule has added one more impediment to
small business' ability to attract capital. S.1743 addresses this issue. We
would like it expanded to specifically allow, even encourage some specific
minimum of assets such as 5%, to be invested in small business.

Fifth, plans must permit employee contributions under a section of

S.3017. While we would encourage plans to permit employee contributions,
the extra paperwork does not warrant requiring even the smallest plans to
have this provision to be eligible for exemption.

Sixth, deals with tax credits in S.3017. The credit to establish small
plans is welcome but we suggest that the size be 200 or fewer eligible
employees at date of inception rather than a more nebulous SBA size
standard. The credit allowed to expand plans is a commendable idea. We
feel that the terms of the credit should be statutory rather than subject to
regulation and that it should be extended to HR 10's. If there Is concern
that these plans would become too discriminatory, provisions could be
enacted to control this. Elimination of HR 10's from this credit is unfair.

Seventh, the provision to refuse IRA privileges to owner-employees Is
too drastic. It would deny IRAs to employees In companies that have only
shareholder-employees. It would deny IRA to a 10% employee that has no
control over establishment of employee benefit plans. If there Is a need, a
less -onerous test can be established.

Last, the proposal to establish a special master and prototype plan Is

-2-
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a very helpful approach. We are only concerned that the ensuing regulations
will actually result in good, simple plans.

In summary, the proposed bills are generally very positive approaches to
ameliorating the problems of establshing and maintaining plans for the small businesses.
A detailed analysis and comment is attached.

-3-
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DETAILED ANALYSIS AND COMMENT ON EACH BILL

S.901
- A. jurisdiction over participation, vesting and funding strictly to

Treasury; prohibitions from self-dealing strictly to Labor. We urge
passage of this. It creates no new agency and eliminates dual
responsibilities. If one agency collected data as suggested by 5.1745
together with this provision It would simplify the whole process.

- B. A single form and a single annual filing date for employee benefit
plans (See S.1743). The single form is a very good Idea but a single
filing date would be a burden on government agencies and advisors to
plans.

S.3017
- A. Establish an Employee Benefits Commission to assume jurisdiction

over ERISA plans. This sets up an additional governmental agency.
We prefer S.901 for simplicity and efficiency.

- B. Section 224 Combines EBS-l and determination letters, 300 series
(See S.3193). This Is a salutory step and should encourage new plans.

- C. Section 226 Enrolled actuaries and qualifiedd" public accountants
must rely on each others representations. No objection, but the term
qualifiedd" public accountants should be clarified.

- D. Section 273 Adds small business representations to advisory council.
We support this.

- E. Section 303 Employee contributions must be allowed by a plan in
order to qualify. This is a desirable goal but the extra paperwork
does not warrant requiring it to make even the smallest plans eligible.

- F. Section 340 Establishes a credit to establish small plans. This is

-4-
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worthwhile to determine 11 It stimulates creation of new plans. The
small plan Is defined as one established by an employer who meets
SBA size standards under Section 112 of the Small Business Act
(1 USC632). The definition should be legislative rather than
regulatory. We suggest 200 or fewer employees be the standard.

- G. Section 303 Establishes a credit for the Improvement of qualified
plans. The eligibility to be determined by the Employee Benefit

H!

whether this credit can be granted more than once. The eligibility
should be legislated rather than regulated. HR 10 plans should be
included. We do not see why any entity should have to incorporate to
receive employee benefits equal to that of the businesses that are
incorporated.

- H. Section 306 Denial of IRA benefits to owner-employees. Why Congress
has this prejudice toward the entrepreneur is difficult for us to
understand. A 10% test is certainly too discriminatory even granted
the prejudice. Failing omission of this section which omission we
recommend, we recommend increasing this to at least a 30% test.

- L Establish special master and prototype plans. This Is very desirable,
but we recommend close monitoring by Congress to ensure that the
bureaucracy make this attractive and simple for the small business.

S.3193
- A. Obtain determination letters at time plan Is created and absorb EBS-I

into the requirements for filing for determination (See S.3017). This
is a very desirable approach toward simplification.

- B. File 3300 once every five years on a staggered basis. File simple
forms annually. While this is a good Idea for small business, we are
not able to determine if this is prudent for large and multi-employer
plans.

- C. Require a booklet for simple explanation for small business. This is

-3-
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helpful and should have been done without legislative instruction.

S.2992
Requires the Secretary of the Treasury to establish uniform
accounting for calculating and reporting assets and liabilities of
pension plans and for disclosing actuarial assumptions. The Financial
Accounting Standards Board Is studying this and will rule on It
shortly. This Is a function that belongs In the private sector, not In
the governmental sector.

S.1743
- A. Establishes a single form and annual filing date (See 5.901). The

single form Is laudable. If annual filing date means all plans file at
once, this is impractical. If It means that plans have one date to file
all forms but that the date can be selected by the plan we approve It.

- B. Requires Treasury, Labor and Pension Benefit Guaranty Corporations
to choose one agency to collect data. This s some Improvement over
the present system but does not solve the duplication of regulation.
If we could combine this suggestion with that proposed in S.901
eliminating dual responsibility for regulation we would have taken
giant steps in simplification.

- C. Small business representation on the advisory council. We applaud
this.

- D. Relief from delay in receiving a determination letter. This Is good
because It eliminates a penalty for events beyond the control of the
plan.

- E. Prudent man "is not violated because an investment may be in a
venture capital organization or in a smaller business." This is an
Improvement. The prudent man rule has reduced access to capital by
smali business. We would urge that the statement make It public
policy to encourage investment in small business and allow that up to

-6-
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a 5% investment n a small business would not violate the prudent
man rule absent any self-dealing.

S.230
Prohibits reduction of certain disabUilty payments whenever certain
social security payments are Increased. As long as the reduction does
not Increase benefits of some other employees, this appears to be an
unnecessary provision.

S.1393
Clarifies status of the Hawaian Prepaid Health Care Law. No
comment.

-7-

33-549 0 - 78 - 33
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Senator LONG. Now, the Senate is voting, and Senator Williams
will be back in just a few minutes. I believe that, if I might be excused,
I will go over and vote, and I will call this meeting in recess for 5
minutes. I think that is long enough for me to get back here, and
Senator Williams is coming back.

[Short recess.]
Senator WILLIAMS. We had to recess in order to go vote on a meas-

ure that came out of this committee, as a matter of fact, dealing with
higher education and the opportunity grants that we have legislated
for students who need some support in going to college.

We return now to our ERISA hearings, and we are very pleased
that our next witness, Mr. John Finnell, knows about the benefits of
ERISA. As a matter of fact, one of its provisions, the pension plan
termination insurance program, was created right here in this commit-
tee, and was there to help Mr. Finnell when he needed it. Mr. Finnell
is now retired and has been the beneficiary of insurance payments
made by the Pension Benefit Guaranty Corporation.

Mr. Finnell, I know you were employed at the Washington Medical
Center.

STATEMENT OF JOHN FfINELL, RETIREE

Mr. FINNELL. Yes, sir.
Senator WirL s. And how long were you employed there?
Mr. FINNELL. I was employed there 22 years on a full-time basis,

and I retired when I was 65, and worked 5 years after that as a con-
sultant to the administrator, and particularly, I worked with our
attorneys and with our insurance adjusters wiih respect to legal mat-
ters, legal cases against the hospital because I had been charged with
the safety program there, and I had investigated these cases, and so
I worked for 5 years on a consulting basis. I am completely retired
now.

Senator WLLIAMS. And while you were employed there, you were
covered under a pension plan that would be available to you upon
retirement, is that right?

Mr. FINNELL. I was not covered-they did not have a pension plan
for a number of years. And 5 or 6 years, I -believe it was, before I re-
tired, the corporation did establish its own pension plan.

Now, I did not pay into it. It was just purely voluntary on the part
of the corporation. But it was something we were counting on when
we retired. It was to be a part of income when I retired.

Senator WILLIAMS. When you retired, did you receive the pension?
Mr. FIwNELL. Yes, sir. I received a pension from the hospital, from

the Washington Medical Center, for I believe about 5 years. Then they
ran into financial difficulties, and they were unable to continue the
plan.

Consequently, I would have had nothing in the way of a pension
plan now.

Senator VILLIAMS. Because of the plan's financial difficulties, the
plan was terminated?

Mr. FINNELL. Yes, sir. It was taken over by the insurance
corporation.
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Senator WrLLmAMS. All right. Now, would you explain, as you under-
stand it, how the insurance corporation-that is, the Pension Benefit
Guaranty Corporation-

Mr. FINNELL. Yes, sir.
Senator WILL Ms [continuing]. That was created by ERISA, and

was intended as an insurance program paid for by the pension plans
themselves to pay retirees' pensions if there is a failure of a plan-
now, what happened? Did it work for you?

Mr. FI ELL. Well, I received my last check from the hospital on
time, and I received mv first check from the pension plan the next
month, right on time. There was never any break in the payments.

Senator WILLIAMS. In other words, even though the medical center's
plan had to terminate for financial reasons, because they were covered
under the Pension Benefit Guaranty Corporation, the pension plan
termination insurance program, there was no break in payments to you
at all?

'Mr. FInNELL. That is correct.
Senator WILLIAMS. Could I ask you, how does this help you with

your retirement income? How much is it and how does it relate to
social security?

Mr. FINNELL. Well, it is a very nominal-it is not related to social
security. I do have social security.

Senator WILLIAMS. Well, I mean, in terms of your total income-you
are also covered under social security.

Mr. FINNELL. Well, this plan pays me $159.69 a month, and that is
approximately what it takes to pay my real estate taxes in Mont-
gomery County. So if I did not have tis, I probably would have to
sell out or try to get a part-time job to pay this $1,800 in taxes.

Incidentally, they have gone up. We bought our home in 1953. The
real estate taxes have gone up between 500 and 600 percent since that
time. Consequently, that takes quite a slice out of my income. I am
totally retired, so that without this pension all I would have then
would be social security.

Senator WILLIAMS. So this makes it possible for you to remain in
your own home.

Mr. FINNELL. Yes, sir-unless they raise the taxes again.
Senator WILLIAMS. Well, thank you very much.
Let me ask my colleagues here, Senator Bentsen and Senator Javits,

whether thev have questions of you.
Senator BENTSEN. Mr. Finnell, is your pension income and your

social security your total income?
Mr. FINNELL. Oh, no, it is not my total income. I worked for a num-

ber of years, and I saved some money and invested some, so I have
some other income. But with respect to any pension, this is the only
pension that I have, and I do get social security.

Incidentally, I have been paying on it ever since it first started-too.
Senator BENTSEN. Well, if you did not have this, would you find

that your ownership of your home would be jeopardized because of the
increase in taxes?

Mr. FINNELL. Well, it makes it a pretty close thing now. If they do
much more taxing, I am going to have to do like a lot of other people



508

in Montgomery County have done, just move out and go someplace
else.

There is no point to selling your home. I can get more money for my
home than I paid for it, of course, but if I had to buy another one, and
stay here in this neighborhood where my friends are, why do it.

Senator BENTsEwN. You will end up paying just as much for another
one, or you will pay a very substantial amount of rent, these days.

Mr. FINNELL. Certainly, It is pointless for me to try to do that.
Senator BENTSEN. If we had not been able to pass this pension guar-

antee system, would your pension have been applicable; would you
have been receiving it?

Mr. FINNELL. Well, no, I wouldn't now, since they discontinued it.
I received it as long as they were able to pay it, but when they were
unable to pay it, why, that was the end of it.

Senator WILLIAM S. Senator Javits?
Senator JAvrrs. Mr. Finnell, what we are interested in is the sense

of security that you get out of having your private pension assured to
you by a U.S. Government corporation which guarantees it. We are
interested in your sense of security in your retirement. How is it added
to by the private pension?

Now you have your Social Security; you have a little savings and
investment. But how does the private pension contribute to your feel-
ing of security now that you are retired?

Mr. FINNELL. Well, considerably, since I would have to pay essen-
tially $1,800 a year to Montgomery County in taxes. That is $1,800
that I might not have. When I get my pension check, I put it in a sav-
ings account. Then, during the month of September of each year, I
withdraw all of that, and pay my taxes, and it is essentially equal.

Senator JAvrrs. So this is a key for you-
Mr. FINNELL. Certainly.
Senator JAvrrs. This particular part of your retirement income is

a key element in your ability to retire with peace of mind?
Mr. FINNELL. Yes; it is. As I said a minute ago, I could move some-

place else, but my friends are here.
Senator JAVITS. And this peace of mind is contributed to by the

assurances of the guarantee of the Pension Benefit Guaranty Corpora-
tion, is it not?

Mr. FINNELL. Certainly.
Seantor JAvrrs. All right. And you feel much better about it than

you did when you had to depend solely upon the pension fund and
the enterprise for which you worked?

Mr. FINNELL. I have felt much better since this corporation took it
over because I did not know, even when I was being paid by the other
corporation, I did not know how long it was going to last, but I did
not think it was going to last very long.

Senator JAVITER. Good. Thank you very much.
Senator WiL.i.\is. It has been most helpful to us. Mr. Finnell. We

greatly appreciate your coming here, on pretty short notice, too, as I
undertsand.

Mr. FINNELL. IVell, they called me at 9 this morning, and I was
down here by 10:15.
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Senator WILLIAMS. We knew that part of this program has been
working to the benefit of many individuals, and we wanted one of
them to be here to tell us about it, and you are the one.

Thank you.
Mr. FINNELL. Well, you are certainly welcome. I am certainly one

of them, and I think it is a very fine thing that was done.
Senator WILLIAMS. Thank you very much.
We will recess now. There is another vote in progress in the Senate.

We will reconvene at 1.
[Whereupon, at 12:15 p.m., the proceedings were adjourned, to

reconvene at 1 p.m. this same day.]

AFrERNOON SESSION

Senator WILLIAMS. We are ready to reconvene our Joint Hearing
of the Finance Committee and Human Resources Committee on amend-
ments to ERISA.

And we are pleased indeed that our final panel today will consist of
those who have served in high office in Government and now are in
the private sector, Donald C. Alexander, former Commissioner of In-
ternal Revenue, Rod Hills, former chairman of the SEC; and William
J. Chadwick, former ERISA Administrator at the Labor Department.

Mr. Alexander, we appreciate your being here very much, and ask
you to proceed first.

STATEMENTS OF DONALD C. ALEXANDER, ESQUIRE, WILLIAM
CHADWICK, ESQUIRE, AND RODERICK X. HILLS, ESQUIRE

Mr. ALEXANDER. Thank you, Mr. Chairman.
With your permission, I will not read any part of my statement,

but I would like to have it inserted in the record.
Senator WILLIAMS. It will be included in full.
Mr. ALEXANDER. Thank you.
I am Donald Alexander, now in private practice; and I am also vice

chairman of the Citizens Committee on Paperwork Reduction; and
that is an outgrowth of the Commission on Federal Paperwork, on
which I was privileged to serve for almost 2 years.

My testimony this afternoon, Mr. Chairman. will be devoted entirely
to only two aspects of the bills before you: first, paperwork reduction;
then the difficult question of ERISA jurisdiction.

I was happy to see the fact sheet issued by the White House on
August 10, just before these hearings, mentioning what had been done
in reducing ERISA paperwork and predicting what would be done
in the future. This dimension of what had been done is, I think, slightly
overstated.

If I read the fact sheet correctly, it points out that the ERISA re-
ports originally required an estimated 9 million hours of the public's
time and now accounts for less than 4 million hours. The report from
which those figures were drawn mentions a slightly higher total of
somewhat over 5 million hours at present.

ERISA paperwork burdens have been reduced. They will be reduced
considerably further by the implementation of the predictions made
in the fact sheet about what will be done.
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What concerns me as an ex-bureaucrat is that what is done 1 year
is not necessarily continued to another year, particularly when the
moves that are described in the fact sheet which coincide to a consider-
able extent with the thrust that you make on paperwork reduction in
S. 3017 and in Senator Bentsen's companion ii], S. 3193.

These administrative steps do coincide with some of your statutory
initiatives, but your statutory initiatives are necessary. They are neces-
sary to the future. They are necessary to the future conduct by an ad-
ministrative agency in meeting its responsibilities to require certain
information but not too much information.-

And section 103 calls for a prolix mass of detail which is not covered
by the reports described in the fact sheet.

The way to solve the problem is to have a new legislative thrust
which would put the burden on the agencies requiring the submission
of information to obtain what information is necessary to carry out
their responsibilities, but only that information.

So the second title of your bill, Mr. Chairman, is still necessary. And
I hope that your committee, working with the Finance Committee,
will proceed to change the law so that the initiatives described in the
fact sheet will actually be carried out and continued.

Now, finally, on the jurisdiction issue, I seem to have been discuss-
ing this since 1974. Of course, all of us are governed to some extent
by our experience.

The Internal Revenue Service and the Department of Labor were
given overlapping responsibilities under ERISA and we attempted to
carry them out as best we could. And we cooperated, we thought pretty
well. And working with Bill Chadwick was a pleasure.

But effective cooperation was spotty. It was difficult to achieve and
maintain. What I hope you will do is divide up this jurisdiction in a
way that will permit the Internal Revenue Service to carry out its con-
tinued responsibilities better.

The Service has to audit tax returns, as Senator Long stated today.
Dividing jurisdiction will permit the Department of Labor to carry
on its responsibilities, which are great, in this difficult, troublesome,
and very important area, but will permit them and IRS to do so with-
out having to watch out for another agency interfering in areas that
are primarily of your concern, for which you are primarily responsible.

Now, the administration has produced a reorganization plan, which
is a step in the right direction. And I hope through legislation you can
go further.

That is all I have to say at this time, Mr. Chairman, having in mind
the need to have this hearing proceed. Of course, I would be glad to
answer any questions with my fellow panelists.

Senator WmLAMS. Well, we are very grateful for your thoughtful
contribution to our subject--the subjects, rather, before us.

[The prepared statement of Mr. Alexander follows:]
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EMPLOYEE FRINGE BENEFITS
COMMITTEE ON FINANCE

UNITED STATES SENATE

AUGUST 16, 1978

My name is Donald C. Alexander and I am a partner

in the New York and Washington law firm of Olwine, Connelly,

Chase, O'Donnell & Weyher. I am also Vice Chairman of the

Citizens Committee on Paperwork Reduction. I am appearing

at the invitation of the subcommittees to discuss proposed

legislation affecting the administration of the pension laws

from the standpoint of both a former bureaucrat and current

private citizen. I am not appearing on behalf of any client

of my law firm or any governmental agency.

When I was Commissioner of Internal Revenue, I

also served as a member of the Commission on Federal Paper-

work. This Commission sought to reduce the volume, com-

plexity, and onus of red tape as it affected the individuals,

businesses, and organizations of this country. The Commis-

sion's findings and recommendations serve as a constant
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reminder of the problems of running a huge bureaucracy.

Service on both the Commission on Federal Paperwork and

the Citizens Committee on Paperwork Reduction has given

me an insight into the problems private business and indi-

viduals have in coping with the number of forms and reports

which must be filed in connection with ERISA.

This paperwork problem will be the first focus of

my discussion today. Basically, I favor legislation that

will reduce the volume of paperwork filed to meet the

reporting requirements of ERISA and that does not impair

the substantiv safeguards provided by ERISA.

The second focus of my remarks will be the prob-

lems to be encountered if the Securities and Exchange Com-

mission is permitted to exercise concurrent jurisdiction

over the reporting and disclosure requirments of ERISA or,

conversely, a separate federal agency is created to handle

exclusively the administration of ERISA.

PAPERWORK

The Office of Management and Budget's June 1978

report to the President and Congress on federal paperwork

entitled, "Paperwork and Red Tape: New Perspectives -- New

Directions," listed two ERISA forms as among the 15 most



513

3

burdensome non-tax forms in the federal bureaucracy. To-

gether, those forms required in the private sector alone

more than 5 million man hours a year, or the equivalent of

2,500 people working 40 hour weeks for one year.

A report prepared in 1977 by Price Waterhouse &

Co. for the Department of Labor showed that small ERISA

plans incur costs averaging $1,378 a year. While the Labor

Department questions the accuracy of that figure, feeling

that it was based on too small a sample, it nevertheless

appears that the recurring costs were substantial.

Strides have been made toward reducing this burden.

The Commission on Federal Paperwork made 14 suggestions about

reducing duplicative or needless ERISA forms required either

by the Department of Labor or by the Internal Revenue Service.

Of those 14 suggestions, 11 were implemented, resulting in the

elimination of 3 IRS forms, and the establishment of several

standard dates for joint filings, among other reforms.

But these efforts are not enough. For example, the

information needed to be filed with both IRS and Labor when

seeking initial determination of a plan is largely duplicative,

as an analysis of Forms EBS-1 and 5500 shows. Similarly, as a

result of the termination of a pension plan there must be filed

a Form EBS-1, a Form 5500 marked "final," as well as a Notice

of Intent to Terminate. These reports contain many duplicate
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requests and, although there are some provisions for cross-

referencing, require unnecessary additional paperwork.

These examples reinforce my contentions concerning the

paperwork burden and highlight the urgency of reforming

ERISA to reduce the burden.

In May, 1977, I testified before a joint hearing

of the Subcommittee on Private Pension Plans and Employee

Fringe Benefits of the Committee on Finance, and the Select

Committee on Small Business of the Senate in support of

S. 901, Senator Bentsen's Pension Simplication Act. That

bill would have given the IRS sole responsibility over the

areas of vesting, funding, and participation by deleting

sections 201 through 211 and 301 through 306 of ERISA. By

eliminating the Labor Department's responsibility over these

areas, we would reduce duplicative paperwork, not to mention

duplicative administrative oversight.

Similarly, S. 2992, Senator Bentsen's bill to pro-

vide for uniform accounting standards for calculating and

reporting the assets and liabilities of pension plans would

reduce paperwork insofar as the reporting of plan assets and

liabilities is concerned. The legislation would also intro-

duce a standardized form for detailing actuarial factors

used in these calculations.

Senator Bentsen's proposals in S. 3193 to require
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a Form 5500 compliance report to be filed every five years

rather than annually, and to incorporate a simplified annual

report with the employer's tax return are also to be com-

mended for striving to reduce the annual reporting burden.

Also desirable is Senator McIntyre's proposal to

consolidate the forms small businesses must file under

ERISA, as embodied in S. 1745. This bill embodies the

recommendations of the Paperwork Commission about reducing

ERISA burdens. His suggestion that a simplified statement

of a beneficiary's account to replace the complicated Sum-

mary Annual Report provided for in Sections 103(b)(3) and

104(b)(3) of ERISA ought to be extended to all businesses,

regardless of their size. In terms of simplifying paperwork

while preserving employees' rights to meaningful informa-

tion, it would be preferable to use a notice posted at the

employees' workplace giving a brief description of the cur-

rent financial status of the pension plan, a copy of the

latest Summary Plan Description otherwise required by

ERISA, the name of the company official who could pro-

vide more information about the plan, and a statement of

the employee's rights under the plan as required by ERISA.

The Williams-Javits bill, S. 3017, contains two

key provisions from a paperwork-reducing standpoint. The

first would eliminate the requirements that a plan must
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provide a participant with information on accrued and vested

benefits on request, if the plan routinely provides this

information once a year to all participants. The other

improvement would establish special master plans for small

businesses. Financial institutions would sponsor plans and

take care of most reporting and disclosure requirements

thereby giving small employers the option of Joining a plan

while undertaking a minimal amount of responsibility.

Any compromise reached that embodies the paper-

work reforms of all these legislative proposals would go a

long way toward reducing the volume of paper which must be

filed for ERISA plans. Then perhaps we can stem the tide

of two unfortunate developments which have accompanied the

enactment of ERISA: an increase in plan terminations and

a decrease in the number of newly qualified plans. It

is imperative for the future of ERISA that these trends

be reversed, and one way to begin reversing them is by

reducing the paperwork burden.

JURISDICTION

Last week the Administration submitted a reorgani-

zation proposal which does much to resolve duplicate juris-

diction and the delays and burdens which result from it. I

am pleased to see this constructive action, and I think it
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should be helpful and productive as an interim solution.

While more can be done, this is a good step. It should per-

mit the introduction of more efficient and less burdensome

procedures while Congress considers and acts on proposals

for long-range comprehensive solutions.

An alternative plan, embodied in the Williams-

Javits proposal to create a separate Employee Benefit Com-

mission within the Department of Labor, seems to me to be

counter-productive. I similarly oppose the creation of

triple agency jurisdiction by interjecting the SEC into

the reporting and disclosure field of enforcement.

The Williams-Javits proposal in S. 3017 would

require a complete alteration of the bureaucratic machinery

which has been in effect for four years under ERISA, and

for 30 years before that in the administration of pre-ERISA

pension laws. The Internal Revenue Service has developed

the staff, the know-how, and the perspective to administer

pension plan laws. To take away that staff in beginning a

separate agency would be disruptive of the bureaucracy and

may also result in inattention to the needs of pension

plan beneficiaries, inasmuch as during the re-alignment,

pension plan administration would fall by the wayside.

If, as in this situation, there are less drastic solutions,

it is not a worthwhile expenditure of human resources to



518

8

shift people around in the creation of a new agency.

Moreover, the pension plan laws are inextricably

interwoven with the tax laws. The tax laws provide an un-

precedented benefit to qualified tax plans in the form of

tax-free status, immediate deductions to employers and def-

ferral of tax to employees. For the Service to rely on

another agency's certification that a plan is qualified is

a risky way of safeguarding beneficiaries' rights. And

the Service would continue to have audit responsibilities,

anyway. It is simply not feasible to remove the Service

from the pension plan area. What is needed is a more prac-

tical approach to the splitting of Labor's and Treasury's

jurisdiction. The overlap between the two agencies has

to be reduced by a better definition of each agency's juris-

diction.

There are many examples where Congress has defined

the jurisdiction of two agencies over the same area and

where the two agencies function reasonably comfortably with-

in their jurisdiction. Both Housing and Urban Development

and Transportation plan and develop urban mass transit sys-

tems. Both the Internal Revenue Service and the Federal

Election Commission administer the election campaign expen-

diture laws. Both the Justice Department and the Federal

Trade Commission administer the laws dealing with unfair
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competition.

Even less desirable than a single agency over-

seeing ERISA is the SEC's attempt to regulate the adminis-

tration of pension plans, as evidenced in the Daniel case.

Congress should declare that it intends that the SEC have

no jurisdiction over pension plans: in effect, to legis-

latively overturn the Daniel case. The SEC has enough to

do without monitoring pension plan disclosures. The cur-

rent regulatory structure is sufficient to prevent the

unfortunate circumstances that surrounded the Daniel case.

The SEC's entrance into pension plan administration and

disclosure requirements would create more paperwork, more

confusion over jurisdictional boundaries, and more litiga-

tion over various rights and remedies under different stat-

utes. The Williams-Javits bill, in Section 271, states

categorically that an employee can state no cause of ac-

tion deriving from the Securities Acts. That provision

is to be commended.

In sum, reform of ERISA should be a major goal of

Congress. I am glad that these two subcommittees are putting

forth such a strong effort to get ERISA down to manageable

proportions. And I am hopeful that together they will be

able to report a bill which incorporates these suggestions

for eliminating paperwork and resolving the jurisdictional
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overlap between the two agencies.

I will be glad to try to answer any questions you

may have.
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Senator WILTITAMS. Certainly, on paperwork, I think with our legis-
lation before us, we are all making a good beginning here. We have to
of course, put together the various bills and rationalize everything.

On the jurisdictional questions, we are all applauding the efforts
that are going forward right now with the reorganization and will
watch its development with great interest.

And we are some time from coming to any final decision here, as
you can see. But it looks to all of us here that progress is being made
in the areas that have been found to be the areas of greatest trouble;
and we are encouraged.

As you can see, we have had overlapping responsibilities both here
and on the floor for the last hour and a half, which confuses things.
And I know that Senator Bentsen and Senator Javits and Senator
Long do want to come back if it is possible.

So if you can stay for a bit, we will go now to Mr. Rod Hills. I
could take a lot of time to applaud Mr. Hill's work as Chairman of
the Securities and Exchange Commission. But that has been dowe in so
many other Government documents that I will not increase our paper-
work problem here, except to say how much I have enjoyed our work-
ing together.

Mr. HLS. I hope I did not misunderstand.
Senator WILLIAmS. No, you were right. One o'clock was the return

time. We were asked by our friends, visiting us from New York, to
start 3 minutes early so they could have a final shot.

You missed your network opportunity. We had no way of reaching
you, so we went ahead.

Mr. Hnza. Mr. Chairman, I appreciate the chance to be here. My
associates and I have prepared some detailed comments about some
specific editing that we think might be useful with respect to the bill.
I would rather talk briefly about three topics; first, the status of the
so-called Daniel case; second, the advisability of creating a new agency
to deal with employee benefits and, finally, a topic that I do not think
is treated as much as it could be in S. 3017, namely, the potential that
this legislation has either for adversely or beneficially effecting capital
formation.

I might say that I join with Mr. Alexander and other witnesses to
say that it seems to me quite important that legislation of the type that
you proposed be passed. Pension funds in this country are so large,
growing so fast, and they are becoming so critical to capital formation
and to our capital markets, that the existing ambiguities that exist
with respect to them simply cannot be perpetuated.

The Daniel case. of course, presents the most pressing ambiguity.
The decision, Mr. Chairman, presents the SEC's interpretation of it,
and the Court's in a classic conflict between two longstanding na-
tional policies: on the one hand, the establishment of pension plans
and the creation of employee benefits which stem from these pension
plans have long been the subject of collective bargaining. The policies
which have made collective bargaining a national priority since 1935
are different from and somewhat inconsistent with the objectives of
the Securities Acts of 1933 and 1934.

It seems to me that the most significant difference deals with the fact
that the Securities Acts were designed to protect individual investors,

33-549 0 - 78 - 34
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people who made individual investment decisions. And the effective-
ness of those acts and the effectiveness of the SEC depends in a very
large part upon litigation by individual investors to protect against
wrongs.

The SEC does initiate its own actions, to be sure, but the disclosure
system that is managed and was created by the SEC is predicated both
upon the willingness and the ability of the individual investor to pur-
sue judicial redress when there has been a material misrepresentation
that caused them to make an investment decision.

In contrast, the establishment and the growth of pension funds is
largely linked to collective bargaining, which stems from an entirely
different tradition. It stems from a tradition that was built around the
national priority that we established for collective bargaining as an
institution.

If we now permit pension plans and the beneficiaries of pension
plans to be governed by the same kinds of laws that protect individual
investors, then to some significant degree, the principle of collective
representation will be undermined and the value of investments in
pension funds will be impaired.

It may not be particularly popular to say that the rights of indi-
viduals to sue must be subordinate to collective representation, but
that, Mr. Chairman, is the necessary result of congressional policies
that began with the Wagner Act.

It is not a complete subordination, of course. There are all kinds of
wavs in which individuals may seek redress against their employer
and against their union for failure of fair representation.

But on balance, collective representation is a broad term that is very
important to our society.

More importantly, speaking personally as one who has spent 20 years
in this area as a labor lawyer, as a professor. and an employer, and as
a government official, it is absolutely true that dealing with the col-
lective bargaining relationship takes a special expertise that does not
exist at the Securities and Exchange Commission.

And so I concur with the obijctive of S. 3017 of removing the SEC
from the kind of jurisdiction that they seem to now be asserting.

There are some comments that we have made in the memorandum
we filed with this committee: for example, we suggested that the SEC
jurisdiction over pension fund investments should depend upon
whether the individual participant has in fact made an investment de-
cision, rather than on whether the entire plan is classified as voluntary
or involuntary. In short, it may very well be that a larger scope should
be taken away from traditional Securities Act protection than the
present bill proposes.

Mr. Chairman, despite my disagreement with the Daniel decision
and its natural results, I do believe that the experiences of the SEC
show that pension funds do need additional protection, not through
the tools of the Securities Act, but additional protection nonetheless.
And I suggest that perhaps a congressional mandate could be included
in S. 3017 to suggest a joint effort by the Labor Department, Treas-
ury Department, and perhaps a new employee benefits commission,
to begin a new form of enforcement protection.

Let me turn to the subject of the new agency.
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I think I probably would have been the last to ever suggest that this
Government needs a new agency to do anything during the time that
I was in the Government. But it may very well be that at this particu-
lar time in the evolution of pension fund management that a new
agency should be attempted.

I say that cautiously; but on balance I suggest that the Employee
Benefits Commission proposed in the legislation makes some sense.
The Daniel case merely exacterbates a confusion that has arisen out of
the overlap between the jurisdiction of the Treasury Department and
the IRS.

Even if the Supreme Court were to reverse the Daniel case; even
if it becomes clear that the interim effort of the President in. his Re-
organization Plan achieves some alleviation of the regulatory confu-
sion, it seems to me that in the long run it is necessary to create a new
tradition with respect to these pension funds, that really threaten to
dominate our capital markets.

I can really add very little, Mr. Chairman, to your comments and
those of Senator Javits on May 1 in support of the concept of the
Employee Benefits Commission except to say that I think on balance
the interests of regulatory reform would be better served by such a
Commission.

We have made some comments in the material filed with this com-
mittee. We have suggested that perhaps the authority of the IRS
should be restricted in some other respects. And again we ask that
they be considered.

By no means are we convinced that the proposed bill we have tried
to draw the line correctly; It does seem to me that any attempt to
draw lines between these agencies that regulate pension plans will not
succeed because so long as these are any vestiges of double jurisdiction
or triple jurisdiction, those overlaps w ill continue to grow. As more
fund managers tend to manage more kinds of funds, thle overlap and
the confusion between them are bound to develop.

Some can argue that all the authority that you propose to give to
the Employee Benefits Commission could be included within the La-
bor Department. I must say that not only do I have great respect for
the traditions of the Department of Labor, but I have great regard
for the present Secretary of Labor and the work that is being done
there now with ERISA.

But it seems to me in the long run one could make a good argument
that pension funds should not be left to the regulation of the Labor
Department.

The steady and consistent objectivity of an Employee Benefits Com-
mission, staffed with highly qualified persons--that are skilled not only
in collective bargaining, as are the staff in the Labor Department now,
but also in tax law, law enforcement., and capital formation--could be
a better vehicle in the long run to deal with the integrity of pension
funds than is the Labor Department, which must necessarily be deeply
involved in matters of a more partisan nature, both politically and in
the labor-management area.

Today, the Labor Department has developed a reputation for the
separate integrity of ERISA regulation and perhaps that tradition can
be institutionalized, but a separate commission would guarantee that
independence.
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Above all, if there is to be a new agency, it must be staffed by indi-
viduals who understand the practical aspects of collective bargaining
so that they can anticipate the interrelationships between collective
bargaining and the specific regulatory effects of the agency.

The proposed legislation recognizes that need to some degree. But I
suggest that it could go further and the congressional intension to em-
phasize collective bargaining expertise could be spelled out somewhat
more specifically.

The SEC has a great tradition. It was begun by people who started
that agency back in the 1930's. They were highly talented and highly
motivated. It was their capacity; it was their independence and their
dedication, rather than any specific legislative language that has given
the SEC its deserved reputation.

The committee may wish therefore to provide some legislative direc-
tion to the manner in which the agency staff is accumulated, or if the
staff is to be left in the Labor Department, or some place else, how
those staffs could be augmented. Perhaps a panel of former Secretaries
of Labor and Treasury, together with a few distinguished academi-
cians, could be asked to add their assistance to the recruiting effort so
that the staffs of those agencies dealing with our capital funds could
have the benefit of the same breadth of experience and the same repu-
tation, as we now have in the SEC.

Let me add finally that more can be done in S. 3017 with respect to
capital formation. The avowed purpose of S. 3017 understandably and
correctly, is regulatory reform, reduction of paperwork, reduction of
delay.

But there is an equally pressing need for pension-fund regulators to
anticipate and compensate for the effect of their regulations upon our
capital markets. The enormous fund now held by pensions have so
great an effect upon capital markets that no regulatory effort, no mat-
ter how well motivated, to protect individual rights* in these funds,
should be launched until its effect on the availability and distribution
of capital has been carefully considered.

Economic regulation in'the past, in many of our agencies, has too
often ignored the parable of the shepherd and his flock-that shepherd,
that was so concerned with a single lost lamb that he abandoned and
lost his flock just to get the one lamb back.

The SEC, the IRS, the Labor Department, the Justice Department,
all understandably want to stop improper behavior in the administra-
tion of pension plans. But this Government can draw the regulations so
tight and so constrain the investment alternatives of fund managers
that the ultimate values of the overall funds and indeed of our capital
markets can be seriously impaired.

In our criminal justice system we avoid numerous kinds of police
methods that would threaten our personal freedom. To some degree, we
know that we will, no matter what kinds of rules we pass, never elimi-
nate all negligence nor will we eliminate all crookedness in the admin-
istration of trust funds. Thus, we must accept the point that some mis-
deeds will continue.

As the chairman will recall, I have suggested before that the SEC
could have in the past given greater effort to developing a capacity for
economic analysis, upon the impact of Commission actions on the capi-
tal markets.
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On occasion, concern for individual misbehavior which may have
caused a loss to a few persons has caused a regulatory reaction that has
caused far more havoc to all who participate in our capital markets.

The Commission's present extended freeze-and I use the word "ex-
tended"-on the further development of options trading in this coun-
try-may be an example of such a reaction.

I suggest, therefore, that S. 3017 be amended specifically to demon-
strate a congressional concern that the new agency both possess and em-
ploy a capacity for economic analysis in its regulatory efforts.

I suggest also, Mr. Chairman, that care be taken now to avoid any
further unnecessary regulatory impact upon the diversion of capital
funds, and I would like to call attention to the fact that S. 3017 does
provide an exemption from the Securities Acts and the Investment
Company Act to certain pooled investment funds maintained by banks,
insurers, and issued to certain employee benefit plans.

Whether or not those pooled investments should be freeded from
such regulation is an arguable point. It may or may not be wise to do
so. But to do so now would most certainly cause a tendency to divert
investment funds from mutual funds to funds maintained by banks and
insurance companies.

And unless there is some compelling reason to do it today, it seems
to me it might be wise to defer action on that until a broader perspec-
tive could be had on the regulatory efforts on all those kinds of funds.

The Senate Securities Subcommittee is currently conducting an in-
depth study of bank sponsorship of pooled investment funds for pen-
sion plans. Perhaps this proposal could await the outcome of that
study.

In fact, there are a number of proposed amendments to ERISA in
the proposed bill that could benefit substantially from the completion
of that study.

I only had a chance to read the President's proposed reorganiza-
tion plan briefly, and I would not presume to offer any conclusionary
remarks as to whether or not in the long run it is a sensible approach.

It does seem to be an admirable and useful approach, at least on an
interim basis.

I do think, however, that the proposed reorganization probably
would not create' the kind of highly skilled staff that is really needed
in the regulation and analysis of pension funds.

I must suggest also that one has to be skeptical about the further
balkanization of regulation of funds held for capital investment. And
one cannot help but feel some sympathy for the pension fund man-
agers who manage several kinds-of funds, to worry as the different
traditions evolve from the IRS and the Department of Labor.

I might also say that the notion of having two enforcement ca-
pacities that would enforce the regulations of each other's agency
strikes me as an unnecessary overlap.

Nonetheless, the President's plan may be a useful interim step,
and it is entirely possible that a determined effort by both this admin-
istration, aided by the Congress, to supplement the existing well-
qualified staff in the Labor Department, with better enforcement ca-
pacity and more qualified economic capacity, could accomplish many
of the objectives that you seek in S. 3017.
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Mr. Chairman, it is easy for all of us to suggest change whenever
a unique legislative proposal comes -forward. We among others sug-
gest that there is some editing that can take place. But if S. 3017 in
its final edited form is viewed as merely the next step in the regula-
tion of pension funds, and if it is accepted by the Congress and by
the regulatory agencies as an admittedly partial solution to a prob-
lem that will continue to evolve over a period of time; and if the
Congress understands that the delicate balance between individual
rights in the capital markets cannot be delegated to an independent
agency, -but must have the continued attention-of Congress, then the
business community, the financial community-and I think most of
all, the labor movement-will benefit from an early passage of an
edited version of S. 3017.

Thank you.
[The prepared statement of Mr. Hills follows:]
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I. Introductory Remarks.

Thank you for this opportunity to comment on the various

bills before the Senate proposing to amend the Employee

Retirement Income Security Act of 1974 (OERISAO), and partic-

ularly upon Senate Bill 3017. As the sponsors of the S.3017

have noted some editing of the proposed legislation is needed,

and with the assistance of my associates, we have filed a

document which offers several specific editorial comments.

I will also Yave a fewcomments about the President's Plan to

Reorganize Regulation of Pension Plans.

Today, however, I shall concentrate on three aspects of

the proposed legislation that involve subjects that have con-

sumed a large portion of my professional life. Specifically,

these areas of concern are:

(1) Whether the protection afforded stockholders

under the federal securities laws should be

extended to beneficiaries of so-called

involuntary pension funds;

(2) The advisability of creating a new agency to

assume responsibilities for pension fund

regulations that are presently delegated to

the Department of Labor, the Internal Revenue

Service, and the Pension Benefit Guarantee

Corporation; and

(3) The proposed legislation's potential for

affecting capital formation either adversely

or positively.
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At the outset it is important to state that legislation

amending ERISA is clearly needed, and needed at an early date.

In 1950, assets and reserves of private pension plans totaled

12.1 billion dollars. By 1975, pension plan assets and

reserves had grown to 216.9 billion dollars. Given the

special tax incentives encouraging pension fund investment

and organized labor's efforts to increase both the coverage

and amount of pension benefits, we can reasonably anticipate

that pension funds will continue to grow at a strong pace.

These funds are so large, growing so rapidly, and becoming

so critical to capital formation that the existing ambiguities

afflicting regulation of these funds cannot be perpetuated.

II. Application of Federal Securities Laws to Interests

in So-Called Involuntary Pension Plans.

The Daniel case presents the most pressing of these

ambiguities: should beneficiaries of involuntary pension

funds be afforded the protection given investors by the

federal securities laws? S.3017 would, quite properly I

believe, answer no and thus reverse the decision of the 7th

Circuit in Daniel v. International Brotherhood of Teamsters.

The Daniel case and the SEC's interpretation of existing

law presents a classic conflict between two very important

but very different long-standing policies of our federal

government.

-2-
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The establishment of pension plans and the creation of

employee benefits which flow from these plans have long been

subjects of collective bargaining, and those policies which

have made collective bargaining a national priority since

1935 are different from and somewhat inconsistent with the

objectives of the Securities Acts of 1933 and 1934.

Perhaps the most significant difference is that the

Securities Acts were designed in large part to protect

individual investors. Their effectiveness depends to a

great degree upon litigation by individual investors to

redress "wrongs". The SEC, of course, also initiates its

own actions, but the disclosure system managed by the SEC

is predicated upon the willingness and ability of individual

investors to pursue judicial redress for material misrepre-

sentations in disclosure documents.

The establishment and growth of pension funds, however,

is linked to collective bargaining. The essence of collec-

tive bargaining springs from the entirely different tradition

of collective action, of representation of many individuals

by a single bargaining agent. If beneficiaries of pension

plans are given the same rights to pursue individual actions

that have been afforded individual investors under the

securities laws, the principle of collective representation

will be undermined, and the value of investments in pension

funds will be impaired.

-3-
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It may not be popular today to state that rights of

individuals to sue for redress for pension fund mismanagement

must be subordinate to collective representation but that is

the necessary result of the Congressional policies which

originated with the Wagner Act of 1935.

Moreover, as one who spent 20 years in collective

bargaining, as lawyer, employer and professor, I suggest

that agencies attempting to regulate subjects involving

collective bargaining need special expertise, an expertise

that does exist at the SEC. I therefore concur with S.3017's

additional objective of removing the SEC from the arena of

pension fund regulation. --

However, as both Senators Williams and Javits have

noted, the reversal of Daniel and the striking of the

appropriate balance between individual and collective rights

involves numerous complex issues. Accordingly, the present

form of S.3017 may benefit from some editing. For example,

we believe that the SEC's jurisdiction over pension fund

investments should depend upon whether the participant has

made an investment decision rather than whether the entire

plan is "voluntary". In a separate memorandum filed with

this Committee, we have made a suggestion in this regard.

Despite my disagreement with the results that would

flow from the Daniel decision, I am convinced that the

protection of investments in pension funds deserves greater
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government attention. Sufficient irregularities in the

management of pension funds have arisen in recent years to

justify the SEC's concern for protecting the interests of

pension funds beneficiaries even though the securities laws

do not seem to me to be the appropriate tool for doing so.

I suggest that further study be directed toward alternative

means of providing such protection.

A Congressional mandate could be given in S.3017 to a

joint effort by the Labor Department and the new Employee

Benefit Commission to suggest a new approach. The Securities

and Exchange Commission could provide important support for

such a study.

III. The Creation of a New Agency to Deal with Pension Plans.

The overlapping jurisdictions of the Labor Department

and the Internal Revenue Service have imposed unnecessary

confusion and expense upon the creation and administration

of pension funds. The new Daniel approach of the SEC thrusts

yet another agency into this regulatory thicket and exacerbates

the confusion. The important point to be made, however, is

that legislation is needed even if the Daniel decision of the

7th Circuit is reversed by the Supreme Court.

I can add very little to the May 1, 1978 comments of

Senators Williams and Javits in support of the creation of

a new Employee Benefits Commission except to submit that my

experience at the SEC and at the White House confirm that

-5-
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the existing overlap must be eliminated. I am concerned,

however, that S.3017 does not do enough in this regard.

For example, the proposed legislation does not place Keogh

plans that cover only owner-employers or Individual Retirement

Accounts under the new Commission, but leaves them subject

to IRS regulation. The confusion of dual jurisdictions will

continue under this proposal. For instance, a self-employed,

owner-employer with no employees, will be required to report

to the IRS. But if he hires a receptionist and adds the

receptionist to his plan (as BRISA requires), he will suddenly

be within the new Commission's jurisdiction. If he subse-

quently decides to subcontract receptionist services, he will

be under IRS jurisdiction again.

I suggest that no attempt to draw lines between agencies

regulating pension plans will succeed. So long as any

vestiges of the double and triple jurisdiction under the

current regulatory scheme remain, the interests of benefi-

ciaries and the causm of capital formation will suffer.

Some may argue that all regulation of pension plans

should be consolidated within the Labor Department and that

the last thing this government needs is a new agency. I

have great regard for the traditions of the Labor Department

and for the present Secretary of Labor, but perhaps the regu-

lation of pension funds should not be left to the Labor Department.

The studied objectivity of an Employee Benefit Commission

staffed with highly qualified persons that are skilled in

-6-
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collective bargaining, tax law, law enforcement and capital

formation is a better vehicle to deal with the integrity of

pension funds than is the Labor Department, which must neces-

sarily be deeply involved in matters of a more partisan nature

both politically and in the labor-management area. Today, the

Labor Department has developed a reputation for the separate

integrity of ERISA regulation and perhaps that tradition can

be institutionalized, but a separate Commission would guarantee

that independence.

Although the SEC is not the agency to deal with the

matters covered by the proposed legislation, it would be

well to create the new agency in its mold. In particular,

Congress should provide the new agency with the responsibility

of developing an expertise in the administration of programs

designed to protect individual investments.

Whether the civil law enforcement aspects of such pro-

grams should be in the new agency in an enforcement type

operation like that of the SEC or left to the Justice Department

is a matter on which many will differ. At the very least,

however, the new agency should develop a highly qualified

group of investigators with legal, economic, business and

financial backgrounds that are able to establish appropriate

enforcement priorities.

Above all, this agency must be staffed by individuals

who understand the practical aspects of collective bargaining

to anticipate the interrelationships between collective

bargaining and specific regulatory efforts. The proposed

-7-
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legislation recognizes this need in its provision for the

appointment of a Chairman from a list submitted by the Secretary

of Labor, but the Congressional intention to emphasize collec-

tive bargaining expertise could be spelled out with greater

force.

The great traditions of the SEC were planted by the very

talented and highly motivated people who began the agency in

the early 1930's. It was their capacity, independence and

dedication rather than any specific legislative language that

has made the SEC. This Committee may wish, therefore, to

provide some legislative direction to the manner in which

the agency staff is accumulated. Perhaps a panel of former

Secretaries of Labor and Treasury together with a few distin-

guished academicians could be asked to add their assistance

to the recruiting effort.

As both Senators Williamq and Javits remarked in their

May 1 comments to the Senate, this new agency will play an

even greater role in American society due to the rapidly

growing importance of pension funds in the total investment

picture and due to the anticipated graying of America.

Accordingly, Congress must make every effort to ensure

that the new agency is properly staffed. I have some additional

comments about the staffing of the proposed Commission which

I will discuss later.

-8-
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IV. The Proposed Legislation Can Have Considerable Impact

on Capital Formation

The primary motivation for the proposed legislation is

understandably and properly regulatory reform. However,

there is an equally pressing need for pension fund regulators

to anticipate and compensate for the effect of regulations

upon our capital markets. The enormous funds now held by

pensions have so great an effect upon capital markets, no

regulatory effort to protect individual rights in these funds

should be launched until its effect on the availability and

distribution of capital has been carefully considered. For

example, there is some evidence that pension funds are less

likely to be invested in equity securities, especially equity

securities of smaller companies, than other types of investment

funds. If this assertion is accurate, and if it can be demon-

strated that it is a result of regulatory efforts Congress did

not intend, we would be forced to conclude that the regulatory

scheme needs adjustment.

Let me be more specific. Economic regulation in the

past has too often ignored the parable of the shepherd and

his flock. That shepherd so concerned for a single lost

lamb abandoned and lost his flock to save the one lamb.

Certainly we wish to protect against improper behavior

in the administration of pension plans but we can draw the

regulations so tight and so constrain the investment alterna-

tives of fund managers that the ultimate values of the overall

funds and indeed of our capital market will be seriously impaired.

- 9 -
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In our criminal justice system we avoid numerous

kinds of police methods that would threaten our personal

freedom. Similarly, we know that we will never eliminate

all negligence or all crookedness in the administration of

trust funds. Thus, we must suffer some misdeeds to preserve

a free enterprise system.

The SEC over the years could have given greater efforts

to economic analysis both as to what is occurring in our

capital markets and the impact of Commission actions on

these markets. On occasion concern for individual misbehavior

which may have caused a loss to a few persons has caused a

regulatory reaction that has caused far more havoc to all

who participate in our capital markets. The Commission's

present extended freeze on the further development of options

trading may be an example of such a reaction. I suggest,

therefore, that S.3017 be amended specifically to demonstrate

a Congressional concern that the new agency both possess and

employ the capacity for economic analysis in its regulatory

efforts.

Care should also be taken now both to avoid any further

unnecessary regulatory impact on capital investment and to

begin to unravel past unintended diversions of funds. In

-this regard it should be noted that S.3017 provides an exemp-

tion from the Securities Acts and the Investment Company Act

to certain pooled investment funds maintained by banks or

- 10 -

33-549 0 - 78 - 35



538

insurers and issued to certain employee benefit plans.

S.3017 would thus remove pooled investment funds for

corporate plans, Keogh plans and Indlivdual Retirement

Accounts from the anti-fraud provisions of the Securities

Acts and would permit banks and insurance companies to

advertise interests in such funds to Keogh and IRA plans

without providing disclosure documents.

The SEC has traditionally regulated these activities

and Congress refrained from prohibiting this regulation when

it originally promulgated ERISA. Freeing these pooled invest-

ment funds from such regulation may or may not be wise but

it would most likely result in diverting investment funds

from mutual funds to funds maintained-.by banks and insurance

companies.

Unless there is some compelling reason to create this

regulatory imbalance, it would be wise to defer action on

this aspect of the proposed legislation until adequate studies

can be performed regarding the proposal's impact upon invest-

ment strategies, the desirability of affording additional

protections to beneficiaries of smaller pension plans, and

the advisability of allowing banks to advertise interests

in pooled funds to pension plans.

The Senate Securities Subcommittee is currently conduct-

ing an in-depth study of bank sponsorship of pooled investment

funds for pension plans. Consideration of this proposal could

be deferred until that study is completed.

- 11 -
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The regulation of pension funds is experiencing a

period of development just as pension funds themselves

are experiencing a period of growth. Proposed amendments

to ERISA should recognize that Congress will need to visit

this subject regularly. In my view Congress, rather than

independent regulatory agencies, must accept this responsi-

bility because the potential conflicts between the need to

provide and protect pension funds and the need to encourage

capital formation are too great to delegate the responsi-

bility for balancing these interests to an independent agency.

It may be wise, therefore, for this Committee to table

several other subjects covered by the proposed legislation

for further study and to proceed expeditiously on those

matters which demand urgent treatment so that Congress

can give adequate attention to all the important issues

raised by the proposed legislation.

V. The President's Plan to Reorganize Regulation of

Private Pension and Employee Benefits Plans.

I have only briefly studied President Carter's planned

reorganization of the regulatory responsibilities created

-by ERISA and I do not, therefore, feel qualified to offer an

opinion as to whether it offers a satisfactory alternative

to the proposed new Employee Benefits Commission.

However, the proposed reorganization would not create the

highly skilled staff which seems to me to be needed, nor

- 12 -
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would it give the emphasis to the need for evaluating

regulatory impact on our capital markets.

Moreover, one must be skeptical about the further

balkanizationof regulation of funds held for capital

investment. I cannot help but feel sympathy for those

who manage several funds and those who seek capital from

funds who would be required to trace different rules

that evolve from the IRS and the Labor Department.

The President's plan may be a useful interim step

and possibly a determined effort both to supplement the

existing well qualified staff of the Labor Department with

better enforcement capacity and more qualified economists

could accomplish all the objectives of the S.3017. None-

theless, it will take an unusually dedicated and prolonged

connitment to create a properly balanced organization in

the existing framework.

Finally, in its present form the reorganization plan

will perpetuate some of the confusion about pension plan

administration that now exists.

VI. Conclusion.

It is easy to suggest changes in any unique legislative

proposal. S.3017 will benefit from editing but it is more

important to note strongly that this legislation is urgently

needed.

Viewed as the next step in the regulation of pension

funds and accepted as an admittedly partial solution to an

- 13 -



541

evolving problem that will need constant monitoring and

further legislative attention, business, the financial

community and most of all labor will benefit from an

early passage of S.3017.

- 14 v
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Senator WLLAums. Thank you very much.
The third member of our panel is William J. Chadwick, formerly

Administrator for the ERISA program in the Labor Department.
Mr. Chadwick?
Mr. CHADWICK. Thank you, Mr. Chairman.
Prior to returning to the private practice of law over 18 months

ago, I was involved in the administration and enforcement of ERISA
on behalf of both the Labor Department and the Treasury Department.

At the Labor Department, I served as the Administrator of Pension
and Welfare Benefit programs, and at the Treasury Department I
served as an Attorney-Adviser with the Office of the Tax-Legislative
Council.

I was also involved in the conference committee sessions on H.R. 2,
ERISA, and I participated in the drafting of ERISA. I feel that
ERISA was and continues to be a significant step in the right direction.
However, upon reflection, I also feel that additional steps are necessary.

The focus of my testimony this afternoon is on the jurisdictional
matters addressed in your bill, S. 3017, and the jurisdictional matters
addressed in S. 901. I think that both of these bills address a problem
with significant social-welfare and tax-economic implications; that
is, the multifaceted regulatory scheme developed to govern the provi-
sion of retirement and health benefits in this country.

I think that the significance of the matters addressed must be under-
scored. We have to think of the significance in terms of both social
welfare implications and tax-economic implications.

In terms of social-welfare considerations, I think we all have to
realize that there are over 1.6 million private pension and health and
welfare plans in this country, and there are countless numbers of plans
maintained by Federal, State and local government entities.

These private plans provide benefits to, approximately 35 million
American workers and the public plans provide similar benefits to
approximately 16 million American workers.

It means that nearly one-half of all workers in industry and com-
merce are affected by the regulatory scheme developed to govern the
provision of retirement and health benefits.

I think it should be clear that the multifaceted regulatory scheme
that we exist under today has very significant social welfare
implications.

I think we have to also think in terms of tax-economic considerations.
In this regard, I think it is important to note that pension plans hold
assets in excess of $400 billion-that is, both insured and uninsured
plans. These assets constitute the largest pool of capital in this country.
Therefore, there are very significant tax-economic implications.

When somebody thinks about these implications, ideally one would
assume that there would be an efficient and effective regulatory
scheme. One would think there would be some form of national retire-
ment and health policy; one would think there would be a comprehen-
sive regulatory approach, and that various departments and agencies
involved would coordinate their activities toward achieving some
national policy goals. As rational as these thoughts might be, very
few assumptions could be more erroneous.

Right now there is no national retirement and health policy; there
is no coordinated Federal implementation of the various laws relating
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to the provision of retirement and health benefits; and inevitably, as
a result, the Federal departments and agencies involved in the regula-
tion of retirement and health plans publish inconsistent policy and
legal guidelines.

I think the principal problem that employers and unions alike face
is that today we have approximately 40 Federal laws that govern
the provision of retirement and health benefits. These laws have an
impact on plan sponsors and participants and beneficiaries as well as
on asset managers and other service providers.

These 40 Federal laws are administered and enforced or implemented
by approximately 20 Federal departments and agencies. This multi-
faceted regulatory scheme is incredibly cornplex.

Compliance with all of the laws is virtually impossible. It is very
difficult. In many cases, it is virtually impossible. The reason is because
you have so many different laws, because you have so many different
agencies.

As I indicated before, we have very inconsistent policies and laws
and legal pronouncements. Even if it is possible to comply with all
the laws, it is very expensive. We are wasting money. We are not using
the money that could be put to providing various benefits to good use.

I happen to feel that the increasing administrative costs have an
impact on all businesses and all unions. The problem inherent in the
multifaceted regulatory scheme is not limited to small businesses. It
has an impact on the larger businesses as well, and it has an impact
on unions of all sizes.

Small businesses in many cases have the ability to make a decision
either not to establish a plan or to terminate a plan. Thus we have
seen, since ERISA's enactment, a number of terminations.

Large businesses, on the other hand, do not have those options. In
many cases, given union involvement, they are precluded from making
a decision to terminate a plan. That does not mean that the problems
just go unnoticed. What is means is that they are very reluctant to
increase benefits, very reluctant to expand coverage, very reluctant
to add additional benefits.

Thus, the administrative costs have a negative impact on everybody
and the administrative costs are inconsistant with the very sound
policy goals established in ERISA.

I think we definitely need some type of national retirement and
health policy, and I also think we need a coordinated effort to imple-
ment the various laws.

I feel that S. 3017 is an important step in the right direction. I think
it is an effective and efficient solution to a very important problem and
I think it is a solution that applies for the long haul.

I feel that S. 901, on the other hand, is really a short-term solution.
And I do not think that it will solve our problems in the long run. And
I do not think that it will help develop some type of a nationaIe-
tirement and health policy.

I think that S. 3017 will force the coordination of ERISA's im-
plementation and provide a necessary framework for further policy
and legal coordination. S. 901 will solve the problem referred to as
"Dual jurisdiction," but I do not think that it will solve the other
political and legal problems.
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I think the key differences between S. 3017 and S. 901 is that S. 3017
recognizes the scope of the entire problem. It provides a vehicle to co-
ordinate the activities of all the departments and agencies under all
the various laws.

I do not think S. 901 does that.
S. 901 tends to focus on ERISA as the only law involved. I do not

think ERISA is the only law involved. There are more than 40 others
I would like to make a few comments briefly on the administration's

solution.
It is along the lines of S. 901, and arguably solves some short-term

problems by trying to separate out the jurisdictional aspects of ERISA.
I think it is a significant step backward in that the quid pro quo, for
the division of jurisdiction is to permit the Labor Department to
retain veto power over regulations with an impact on collectively
bargained plans.

I have a difficult time thinking of any regulation, under parts 2 or
3 of ERISA--or in the 400 sections of the Internal Revenue Code--
that would not have an impact on collectively bargained plans.

The administration's solutions is to give the Labor Department, in
effect, a veto power over any of those regulations. That is much more
power than the Labor Department has today.

Today, whether or not the Labor Department likes a regulation
that the IRS is proposing, the IRS, with the Treasury Department,
has the authority to propose and finalize that regulation. The same
would be true with respect to revenue procedures and revenue rulings.

However. under this proposal, the Labor Department can stop any-
thing that it. does not like. I think it will further retard the develop-
ment of the much-needed regulations under ERISA.

Another problem that I see in the administration's proposal is that
it does not address the issue of welfare plans and how administration
and enforcement and regulation in general of welfare plans should
be governed.

If, for example. I had a client being investigated by the Labor De-
partment. and my client and I thought that in the best interests of
everyone) involved, the best thing to do would be to enter into some
type of consent decree or consent order from the Labor Department,
that would be setting my client up for an attack by the IRS, setting
my client up for the IRS to come in and revoke the tax-exempt status,
the 501 status of that trust

I think that is a very serious deficiency in the administration's
proposal.

Again, I think, in terms of the short-term solution, the administra-
tion may be moving in the right direction. I think as a short-term
solution that S. 901 may solve some problems. But I happen to feel that
in terms of a long-term solution, we need a national retirement income
policy, a national health policy; and I think that S. 3017 is the best
vehicle.

I sincerely appreciate the opportunity to comment today. I hope my
comments prove constructive, and I will be more than happy to answer
any questions that you might have.

Senator WI aIArs. Thank you, Mr. Chadwick. Those were most
constructive comments.

[The prepared statement of Mr. Chadwick follows:]
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Mr. Chairman Williams, Mr. Chairman Bentsen and members of

the Subcomittees:

My name is William J. Chadwick, and I am Of Counsel

with the law firm of Paul, Hastings, Janofsky & Walker in Los

Angeles, California.- Prior to returning to the private prac-

tice of law over 18 months ago, I was involved in the adminis-

tration and enforcement of ERISA on behalf of both the Labor

Department and the Treasury Department. At the Labor Depart-

ment, I served as the Administrator of Pension and Welfare

Benefit Programs (and-as the Special Assistant to the Adminis-

trator). At the Treasury Department, I served as an Attorney-

Advisor (Tax Policy) in the Office of the Tax Legislative

Counsel. On behalf of the Treasury Department, I attended the

Conference Co-mittee sessions on H.R. 2 (ERISA) and I partici-

pated in the drafting of ERISA. I feel that ERISA was and con-

tinues to be a significant step in the right direction but,

upon reflection, I also feel that additional steps are necessary.
I
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My testimony this morning is presented at the request

of the Subcommittees. Since I was asked to testify as part of

a panel of ex-government officials along with Donald Alexander,

former Commissioner of Internal Revenue, and Rodrick Hills,

former Chaiiman of the Securities and Exchange Commission, my

testimony is presented in the public interest. My comments are

not designed to directly assist any of my clients. Of course,

an effectively implemented solution to the problems presented

by the existing multi-faceted regulatory scheme will indirectly

assist my clients in their efforts to provide retirement and

health benefits in compliance with the various laws.

The focus of my testimony this morning is on the

jurisdictional matters addressed in S. 3017, the ERISA Improve-

ments Act of 1978, and S. 901. the Pension Simplification Act.

These bills address a problem with significant social-welfare

and tax-economic implications: the multi-faceted regulatory

scheme developed to govern the provision of retirement and health

benefits.

The significance of the Jurisdictional matters

addressed in S. 3017 and S. 901 must be underscored. The signi-

ficance of these matters must be thought of in terms of social-

welfare and tax-economic considerations. They must also be

thought of in terms of all the laws and departments and agencies

involved.

In terms of social-welfare considerations, it is

important to note that there are currently over 1.6 million

2.
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private pension and health and welfare plans in this country

and a countless number of plans maintained by federal, state

and local governmental entities. The private plans provide

benefits to approximately 35 million American workers and the

public plans provide similar benefits to approximately 16

million American workers. This combined total of 51 million

workers does not include the number of workers covered by old

age, survivors and disability insurance or the social security

system. Nearly one-half of all workers in commerce and industry

in this country, and close to three-fourths of all government

civilian personnel, are covered by private and public plans

other than social security.

It should be clear that the regulation of retirement

and health benefits has had and will continue to have signifi-

cant social-welfare implications.

In terms of tax-economic considerations, it is impor-

tant to note that these plans hold assets in excess of $450 billion.

These asset holdings represent one of the largest pools of capital

in this country.

It should be equally clear that the regulation of

retirement and health benefits has had and will continue to have

significant tax-economic implications.

After pondering the social-welfare and tax-econoic

considerations, one would think that there would be an efficient

and effective regulatory scheme. Ideally, one would think that

there would be a national retirement and health policy. One

3.



548

would think that there would be a comprehensive regulatory

approach and that the departments and agencies involved would

coordinate their activities to realize the national policy goals.

As rational as these thoughts might be, very few assumptions

could be more erroneous.

There is no national retirement and health policy.

There is no coordinated federal implementation of the various

laws relating to the provision of retirement and health benefits.

Inevitably, the federal departments and agencies involved pub-

lish inconsistent policy and legal guidelines.

There are approximately 40 federal laws relating to

the provision of retirement and health benefits. These laws

have an impact on plan sponsors and participants and beneficiaries

as well as on asset managers and other service providers. These

40 federal laws are administered and enforced or implemented

by approximately 20 federal departments and agencies.

This multi-faceted regulatory scheme is incredibly

complex. Compliance with all of the laws is difficult and, in

some cases, impossible. As I indicated before, different laws

as implemented by different departments and agencies inevitably

lead to inconsistent policy goals and legal interpretations.

Where compliance with all of the federal pronouncements is

possible, it is only realized after unnecessary expense.

The increasing administrative cost of providing

retirement and health benefits has an impact on all businesses

and unions. The problems inherent in the multi-faceted regulatory

4.
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scheme are not limited in their impact to small businesses.

The problems are felt by large businesses and unions of all

sizes. Small businesses decide either not to establish new

plans or to terminate existing plans. The plan termination

statistics over the last few years indicate that ERISA has not

realized'one of its statutory goals: to maintain an environment

in which private employee benefit plans continue to grow and

flourish. While large businesses are arguably in a position to

absorb the cost of compliance, these costs definitely have an

impact on the provision of retirement and health benefits (as

well as broader economic implications). In a competitive

environment, small and large businesses alike can only absorb

limited costs for the provision of retirement and health bene-

fits. When these costs reach a certain level, a company will

be extremely reluctant to expand coverage or to provide an

increase in existing benefits or add new benefits.

If increased administrative and compliance costs

represented dollars efficiently and effectively spent, the com-

plaints of business and labor would not be no piercing. However,

these dollars are, in many cases, wasted in an attempt to comply

wtth inconsistent governmental directives.

We definitely need a national retirement and health

policy and a coordinated effort to implement the various laws.

S. 3017 is an important step in the right direction. It is a

long term solution to a significant long term problem. S. 901,

while a short term solution, will not solve our long term

5.
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problems nor assist in the development or implementation of a

national retirement and health policy.

S. 3017 will force the coordination of ERISA's

implementation and provide a framework for-further policy and

legal coordination. S. 901 will solve the problem referred to

as "dual jurisdiction", but it will not solve other political

and legal problems.

The key difference between these two bills is that

one (S. 3017) recognizes the scope of the problem while the

other (S. 901) does not. ERISA has focused our attention on the

regulation of retirement and health benefits, but ERISA is

clearly not the only law involved. Also, ERISA is no more a

tax law than it is a labor law. While ERISA represents a merger

of laws that were developed along tax and Iabor lines, the

merger is socio-economic in orientation. This orientatiorls

positive in terms of efficiently and effectively regulating the

provision of retirement and health benefits. The public will

not be well served if we revert to a pre-ERISA jurisdictional

scheme.

I appreciated the opportunity to testify this

morning. I hope you will view my comments as constructive and

I hope that they will lead to a better regulatory system. At

this time, I will be pleased to answer any questions you may

have about any of the bills pending before the Subcommittees.

Thank you.

6.
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Senator WILLIAMS. Senator Javits.
Senator JAvrrs. I am overdue everywhere I am supposed to be.
I have such great regard for Rod Hills and for Mr. Alexander. I

also know Mr. Chadwick is a very able and intelligent individual.
I just wanted to come and pay my respects. I have already had a

briefing about what you said, and I will read it with the greatest care.
I know it will be very profitable and useful, not only for this legisla-
tion-which is important enough-but in other legislation which we
are facing.

Thank you very much.
Thank you, Mr. Chairman.
Senator WILLIAMS. I wonder if you could wait just a minute, Jack?
Rod Hills suggested that we might want to consider the forms of

protection in this area. This followed after he explained the differences
between the collective situation we have with pensions and the indi-
vidual investment situation we have within the SEC framework.

I just wonder if you could amplify on that a little bit, Rod. It might
be an area that Senator Javits particularly is concerned about.

Mr. HILLS. I think, Mr. Chairman, there is no particular evidence,
for example, that. a large number of individuals--I do not mean to
speak about Mr. Daniel's case, because that is a specific case-but there
is no evidence that a large number of individuals have been misled by
their labor unions or misled by their employers about their benefits. I
do not mean to say that that is not an important matter. There should,
of course, be disclosure documents.

An agency with good economic capacity and an agency with good
enforcement capacity-and I must say that although I disagree with
many things, I have a great admiration, tremendous admiration, for
the capacity, for example, of the SEC Enforcement Division which
could very well determine measurements for Government concern
where a pension plan is not performing for the benefit of its bene-
ficiaries.

In other words, if we are to look at all the funds in this country, one
has to look at them in a collective form, not from the standpoint of
looking to individual people, an approach which would further clog
our Federal courts with individual lawsuits.

I do think we have to develop an alternative to individual lawsuits
by individuals who really do not have the economic capacity-unless
we use more class actions-and do not have the understanding of how
our pension plans and how our capital markets work.

We have to develop a governmental capacity to go after those
funds that are violating fiduciary responsibilities.

We can do a better job. I do think that some things that the SEC
has done-has pointed out the need to do those things.

I am not wise enough to know, for example, whether it should be in
the Justice Department for enforcement procedures-I suspect it ought
to stay in the Justice Department,-or whether in a new Employee
Benefits Commission.

But there ought to be a highly skilled number of people to develop a
better standard of choosing priorities as to which funds should be
investigated.

One of the most important rules of a Goveniment investigator is to
make each entity feel that these is a good chance that they are going to
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be investigated. And if you have an agency that, with the aid of com-
puter technology, for example, can see some funds are doing some
things differently, some abberations, they can better select their targets.
Too often we investigate too late.

That is really what I meant in terms of trying to find a sophisticated
set of priorities for determining how Government resources should be
used to seek and redress breaches of the law with respect to the man-
agement of pension funds.

Mr. ALEXANDER. If I could comment for a moment, I think Mr.
Hills has done an excellent job of describing the way the Internal
Revenue Service has gone about, is going about, and will go about the
job of enforcing the tax laws with respect to pension funds.

The creation of a new agency does not mean that a new highly skilled
staff springs full blown from the ground. The creation of a new agency,
in my judgment, is highly disruptive of the efforts of that present
highly skilled staff in the Department of Labor and the present highly
skilled staff and experienced staff in the Internal Revenue Service.

Senator JAvrrs. Thank you very much, Mr. Chairman.
Thank you very much, gentlemen.
Mr. ALEXANDER. Thank you, Senator.
Senator WILLiAms. Mr. Chadwick described the numbers of working

people who are included in pension plans, and it comes to about 50
percent of those who are employed, public and private, who are pres-
ently providing for retirement through a plan.

We recognize that; and we recognize that some ERISA-related
problems probably have indeed discouraged the creation of plans, and
that the complexity and difficultky of meeting all of the laws and regu-
lations is a part of that.

I think this has a damaging effect. What we are trying to do now is
to develop some ideas that will reverse that, and stimulate or encourage
more coverage through private pensions plans.

For example, we know that tax policy can be used for many things,
and we have included some tax incentives as stimulants in our bill.
Without a stick, we have offered the carrot of special startup and plan
improvement treatment under tax law.

wonder if any of you have thought of how we might, through our
opportunities in the law, encourage the creation of more coverage and
better pension plans ? Does anyone want to offer-

Mr. CHADWiCK. I really feel, in terms of dealing with my clients-
which include companies really of all sizes--that the most frustrating
thing to them is the various administrative problems.

I do not think more tax incentives are necessary. I do not think more
labor incentives are necessary. I think what is necessary-I think you
have tried to do this in S. 3017-is just some type of an organization so
that there are rules, and companies can comply with the rules, within
reasonable cost limits.

An example that is just shocking, in terms of someone who might ap-
proach me-oh, let us say about a month or so ago, when the Supreme
Court rendered a decision in the Alarie Mankart case, involving title
VII, sex discrimination in the context of pension plans-and somebody
would come up to hie--either a client or not a client--and say, "Did you
read about that decision ? Very significant implications."
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"Yes, yes I read about it. It does have significant implications."
"Well, can you tell me what we ought to do about it1"
Well, in responding to that question, I have to sit back and say, well,

there are certainly title VII problems that we have to address. Then we
have, in terms of addressing problems, the Equal Pay Act, and then
we run into ERISA and then we run into the Internal Revenue Code.
And I am supposed to be sitting there as an expert adviser and I do not
have the faintest idea what the answer is. There is no advice that I can
give a client so that the client can bring the plan in compliance with the
state of the law.

That I think is by and large the most traumatic thing, you know, to
somebody who is maintaining a plan, particularly if it is a company
of 10 or 15 employees. And they find out that it is going to cost $2,000
or $3,000 to comply with the Supreme Court decision.

At that point, they are generally quite frustrated, ready to throw up
their hands and walk away. So I think the solution, the bottom-line so-
lution, is really the coordinating mechanism, that once the coordinating
mechanism is in place--like it would be through S. 3017-I think the
reporting and exposure problems would go away. I think a lot of the
conflicts and participation in the accrual area and in the prohibitive
transactions area as well will go away. And I think we will be able to
coordinate the activities of agencies with responsibilities under other
laws.

That to me will stop, I think, in large part, the termination of plans
and make people feel freer t.o go forward to adopt new plans.

Senator WILLIAmS. Anything further?
Mr. HiLLS. Mr. Chairman, I would just comment--eptirely endors-

ing those comments. But we must recognize that our national tax policy
now tells individuals they are better off saving for their investment in
a collective plan than individually, because we have tax incentives to
gather these funds, and that we have, therefore, put the dominant force
in our capital market in pension funds.

And it might very well be that many-maybe even most-of the
functions of the IRS can be preserved. But I think that the point just
made is the important one: A central coordinating function that can
make these decisions efficiently is what is needed; because so many
small employers would much rather give their employees a check at
the end of the year and say, "Go about your business; I cannot afford a
pension plan and become involved with something that could give me a
form of liability that I never expected."

As the Senator knows, in the recently concluded exacerbated strike
in the coal industry, one of the terrible problems there was that the
parties could do nothing about the perfectly immense liability that has
accumulated, with no one there to pay it off. Nobody did that on pur-
pose. It was the unintended effect of an uncoordinated national policy
with respect to pension plans.

Mr. ALEXANDER. A few comments.
First, in the administration's factsheet as well as in several of the

bills under consideration at this hearing, there. is an effort to provide
simple plans for smaller employers. The administration would do it
through a simplified bond purchase plan. Other routes include a. simpli-
fied centralized reporting by someone having a new-type form of

33-549 0 - 78 - 36
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master or prototype plan for small employer, and these are very help-
fil initiatives.

The thought that we can solve all these problems by having a single
agency is a suggestion that, having been 4 years in Government, I find
to simplistic to be acceptable.

If there is a law that has an impact throughout employment, it does
not stop at the edge of retirement planning but instead covers not only
compensation and working conditions relating to retirement planning,
but those relating to areas beyond the scope of any new retirement
commission or the scope of the present agencies jurisdiction.

To suggest that the problems will be resolved by giving a single re-
tirement agency jurisdiction over 40 or so laws fragments the adminis-
tration of those laws. It changes perhaps the areas of difficulty but does
not and will not eliminate them.

Government, regrettably, is a means of different departments, dif-
ferent agencies and groups within departments attempting to work to-
gether with not a great measure of success.

One way to try to meet the problem at the threshold is to enact a
lockstep simplified arrangement, like the individual retirement system
in the Internal Revenue Code, like the Keogh plans, to some extent, in
the Internal Revenue Code, and order hands off to everyone else.

And this approach is in some of the bills, as well as in the administra-
tion's initiative, I think is a way to try to provide broader based retire-
ment coverage.

But retirement plans, as Mr. Hills has mentioned, and as Mr. Chad-
wick mentioned, are given massive tax subsidies now, unprecedented
tax benefits, and the provision of more benefits is probably not the way
to meet the problem.

Mr. CHADWICK. One additional comment, if I may.
I am not necessarily advocating the physical consolidation of every

agency or portions of every agency that has something to do with bene-
fits or one of the laws. I think something quite simple could be done
that would greatly simplify the system. If there were a mere clearing-
house for regulations, prior to proposal, a clearinghouse that would
have a limited staff with expertise in various areas, so that the limited
staff could at least look at the regulations and point out actual or
potential conflicts, so that if there is a conflict between something
EEOC might be doing under title VII and ERISA or the code, that
conflict might at least be noted in the preamble to the regulation so
that the public has an opportunity to comment on it so that there is
some attempt to resolve the conflict.

In order to go that route, people have to be aware of it. I know
for my own self that the Labor Department, with the best of intentions,
in many cases, would be putting together a regulation, not knowing
what another agency was doing.

I think the Government and the public would benefit greatly just
through awareness. In my case, it would not have been that difficult
to note in the preamble there may be a conflict with such and such a
law, and other input from others. Maybe you could resolve that
conflict.

I do not think it has to be, you know, a mass consolidation, but I
really feel that there has to be some effort to coordinate whatever you- -
are doing.
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Mr. Amu DEL I am firmly in favor of coordination.
Mr. HmLts. If there is not to be a merger, by no means is it necessary

to merge-there has -to be a final decision authority. Even my brief
assi gnment to the White House convinced me that the President of
the United States cannot force resolution of those conflicts--particu-
larly because Congress has a legitimate interest in many of these
programs.

So it would be inappropriate for the Presideit to try to exercise a
final-decision authority where the Congress has tried to give inde-
pendent responsibility to agencies like the IRS or the SER. I do think
there has to be a final-decision authority handling pension fund in-
vestments, whether that is a merger of the IRS staff and the Labor
Department, or whether it is a new commission that has the authority
to resolve these conflicts. The principal benefit of S. 3017 is to provide
that mechanism.

Senator WnmMs. Gentlemen, I will detain you no further, but
hope that we as we struggle onward here, we can call on you again
sometimes, if not formally, then informally.

Thank you very much.
We will meet again at 9:30 tomorrow morning.
[Whereupon, at 1:50 p.m., the subcommittee adjourned, to recon-

vene tomorrow, Thursday, August 17, 1978, at 9:30 a.m.]



ERISA IMPROVEMENTS ACT OF 1978

THURSDAY, AUGUST 17, 1978

U.S. SENATE, SuBCOMMITTEE ON LABOR OF Tl E COMMITTEE
ON HUMAN RESoURCEs; AND SUBCOMMITTEEs ON PRIVATE
PENSION PLANS AND EMPLOYEE FRINGE BENEFITS OF THE
COMMITTEE ON FINANCE,

Washington, D.C.
The subcommittee met in joint session at 9:40 a.m., in room 4232,

Dirksen Senate Office Building, Senator Harrison A. Williams, Jr.
(chairman, Subcommittee on Labor of the Committee on Human Re-
sources), and Hon. Lloyd Bentsen (chairman, Subcommittee on
Private Pension Plans and Employee Fringe Benefits of the Com-
mittee on Finance) presiding.

Present: Senators Williams, Bentsen, and Javits.
Senator WILLIAMS. We will come to order.
This is the third day of our hearings on legislation to amend ERISA. -
Today we will hear from professional associations, financial institu-

tions, religious organizations, and the Association of Private Pension
and Welfare Plans.

We also, I believe, will be hearing testimony from Mr. Lawrence
Walner, who is counsel for Mr. Daniel.

Our first panel of witnesses will be representatives of professional
associations which are involved with employee benefits plans: the
American Bar Association, American Academy of Actuaries, Ameri-
can Society of Pension Actuaries, and the American Institute of Cer-
tified Public Accountants.

Gentlemen, you are all present and accounted for. We are ready to
proceed.

You are closest to the microphone and right at center stage there,
Frank, so please proceed.

Senator BENTsEN. Before you start, I would like to acknowledge
that I have one of my previous associates here, who is executive direc-
tor of the American Academy of Actuaries, Mr. Steve Kellison. We
worked together for a number of years.

I see a number of the other witnesses who have testified before my
Subcommittee on Finance. I am very pleased to see you before us
again.

Senator WITLIAMS. Fine. We are glad to see you all.
We have asked Mr. Cummings to lead off. He is a member of the

alumni of this association. ---
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STATEMENTS OF FRANK CUMMINGS, CHAIRMAN, COMMITTEE ON
PENSION, WELFARE AND RELATED PLANS, SECTION OF LABOR
RELATIONS LAW, AMERICAN BAR ASSOCIATION; PRESTON C.
BASSETT, VICE PRESIDENT, AND STEPHEN G. KELLISON, EXECU-
TIVE DIRECTOR, AMERICAN ACADEMY OF ACTUARIES; T. WIL-
LIAM CLOER, PRESIDENT, AMERICAN SOCIETY OF PENSION
ACTUARIES; ANDREW 1. CAPELLI, MEMBER, EMPLOYEE BENE-
FIT PLANS AND ERISA COMMITTEE, ACCOMPANIED BY JOSEPH E.
ELMLINGER, MEMBER, AMERICAN INSTITUTE OF CERTIFIED
PUBLIC ACCOUNTANTS

Mr. CummiNos. Good morning, Mr. Chairman.
I am an attorney in private practice, with the law firm of Marshall,

Bratter, Greene, Allison, and Tucker. I am Chairman of the Commit-
tee on Pension, Welfare and Related Plans of the American Bar As-
sociation's Section on Labor Relations Law.

I appear before you today on behalf of the whole American Bar
Association.

My testimony is limited to one subject matter of the many before
you. That relates to the question whether pensions are securities for
any purpose, including securities fraud.

I will not read our prepared testimony to you as you already have
it, but request that it appear in the record.

Senator BE.NTSEN. Without objection, it will be done.
Mr. CuMmiNGs. Mr. Chairman, I have the very, very brief brief,

which the American Bar Association filed in the Daniel case. It is only
25 pages, shorter than most testimony, and I would also request that
that be in the record.

Senator BENTSEN. We would be pleased to have it.
[The brief referred to is being held in the files of the Human Re-

sources Committee, 4230 Dirksen Senate Office Building, Washington.
D.C.]

Mr. CuMMINGs. Our position, Mr. Chairman, is that pensions are
not securities. Pensions should not be securities. The Congress built
Federal pension law on the assumption that Federal securities laws
did not apply to pensions except in a very limited few cases which
we all know very well and which have always treated that limited
class of cases as being securities.

Indeed, the SEC told you that it did not want jurisdiction of Fed-
eral pension law when the Senate Labor and Public Welfare Commit-
tee considered the old Welfare and Pension Plans Disclosure Act back
in the late fifties. And whyI Because the SEC had no expertise in labor
law, which they announced to this committee.

Further, private industry and labor built the private pension system
on the legal understanding that securities laws did not apply.

This Congress has built a structure of labor laws and uniformly
has made them different and deliberately different from commercial
laws on analogous or even the same subject matter.

To give you just a few examples- When you sue for breach of con-
tract, you sue at common law or under the 'Sales Act in a commercial



559

transaction. But as to breach of labor contracts, you passed a separate
section 301 of the Taft-Hartley Act to deal with that.

Justice Douglas announced it was "common law of the shop" that
governed enforcement of labor contracts, not the ordinary common
law.

When you came to structure of labor organizations, relations be-
tween members and labor organizations, you passed the Labor Man-
agement Reporting and Disclosure Act, which governs that, and not
the ordinary law of private association.

When you got to industrial safety, you passed OSHA and made
that govern safety in the workplace, not the Consumer Product Safety
Act.

When it came to damages for negligence, you got rid of common
law negligence and replaced it with Workers Compensation.

Indeed, when it came to the jurisdiction of the Federal courts them-
selves, you supplanted the ordinary notions of equity, for purposes of
equitable relief, with specific labor standards set forth in the Norris-
LaGuardia Act. This was not just the work of one committee. The
Norris-LaGuardia Act did not come out of this committee. It came
out of the Judiciary Committee.

The Congress has recognized that when it comes to labor, labor is
different, and ERISA was certainly no exception.

You looked at the pension law, you decided what the rules should
be, and you put them in ERISA. You considered the question of retro-
activity and you decided on a very limited amount of retroactivity.

You assessed the cost and made a judgment as to how much cost
this system could bear at one time, and you concluded that you had
gone as far, not only as you could go, but as the system could go.

Now, Mr. Chairman, consider where we are as of now, given the
decision of the Court of Appeals in the Daniel case.

First, I want to say right up front that we all bleed for John Daniel.
Indeed, the problems that gave rise to Daniel's claim are the same
problems that gave rise to ERISA. The Daniel story must seem all
too familiar to you, Mr. Chairman. You heard it a thousand times in
the hearings on ERISA. You addressed the question of retroactive
relief and decided against it.

But Daniel is not lost by a long shot if lie does not win his securities
law claim. I have a copy of his complaint in my briefcase. I would
be glad to hand it up to you. I am sure you have seen it before. He
has five causes of action. Three of them having nothing whatever to
do with securities violations. One of them is garden variety, good old-
fashioned common law fraud. It has always been there. If he can
prove it, presumably he has proved a violation of the common law
and is entitled to damages to the same extent as he would be under
10(b) (5).

But look at what it means, not if he wins on that ground, but if
he wins on the securities law ground that is under consideration in
the Supreme Court right now. You have the special study done by
the Buck Co. for the Department of Labor, which I am sure has been
presented to you, which estimates the potential liabilitiy in accrued
class actions based upon the Daniel precedent as upward to $39
billion.



580

Where is the money I I have not found it.
Further, the Danel case is a hard case, but the precedent does not

just cover hard cases. It covers any case, and I put it to you, it covers
every case. Take today's best plan, your plan, the ERISA compliance
plan. Take a plan with 10-year vesting, 1-year break in service, that
is considered a good plan, that complies with the law you passed.

Now, take any employee with a 1-year break in service. Suppose
he works 4 years, undergoes a 1-year break in service, and therefore
forfeits his "accrued 4 years. Ask yourself what is it that gives that
person today-and everyone into antiquity who has the same claim-
a prima facie nondismissable claim for securities fraud. What is the
prima facie case?

First, he alleges he was hired. That is a "sale" according to the court
of appeals. The point of hire is the point of sale. Nobody ever thought
of that before.

Second, he alleges there is a pension plan. Everybody knew that.
But what he has just alleged is that there is a "security." Surprise.

Haven't alleged that he was hired and there is a pension plan, he
has now alleged there was a "sale" of a "security."

Third, he alleges: "I was not told the morning line-the odds--
the actuarial probability of vesting.

That is an easy allegation. I have never met an employee who was
told the actuarial odds on the day he was hired. How do you avoid this
prima facie violation?

There is a wonderful description, in a book about the history of the
Longshoremen's Union, about how a longshoreman zets hired. He goes
to the docks. In New York it would be in the west 20's. It is about 5 in
the morning. It is raining. It is cold. People have their pea jackets
pulled up and there is a hiring boss standing on the back of a trailer.
He points. He says, "you over there, and you over there."

They scurry off to unload the ship.
Then suddenly this hiring boss, who is a long way from beinz an

investment expert and certainly is not an actuarial expert says: "But
before you go, I want to explain a few things to you about actuarial
assumptions. investment policy, the depth of funding, the break in
service rules." rLaughter.]

You know how long and complex that is, because the regulations
alone on this subject fill volumes.

I put it to you that it not only should not be done, it cannot be done.
Yet, there is a prima facie case, nondismissable, triable to a jury.,

with a class action, where we lawyers make a fortune, win or lose. if
that claim is under the securities laws. Everybody can sue everybody.

Did Congress ever bargain for that?
Did you ever legislate or would you ever legislate that? We think

not.
But if you want to legislate, then at least treat it as a legislative mat-

ter. Remember what the record is before the Supreme Court. There
is no trial; there is no evidence. There is a bill of complaint, an allega-
tion. There was a motion to dismiss, denied, and an interlocutory ap-
peal granted; and the case is pending on nothing but the complaint.

So the kind of evidence that you will hear from this panel and the
other panels is inadmissible in" the Supreme Court. Arguments are
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admissible. There are amidi crawling out of the woodwork over there.
But the evidence--what it really costs, what the practicalities of it
are, what particular people can tell you about whether this thing will
work or will not work-is not in the record because there is no record
and consider what is involved. Get the evidence, and thee decide
appeal.

If you are going to do something like this--which I do not recom-
mend to you, but of course it is a fair legislative issue--then make it
a legislative judgment. If you wish, put a bill in that John Daniel
should get the money as a matter of Federal law; hold hearings on it,
and consider what is involved. Get the evidence, and then decide
whether you want to do it. But I do not think it is an appropriate thing
to be decided on the basis of an abstract pleading which, if sustained,
would create a revolution in pension law.

ERISA was an extensive reformation of this system. It was designed
to improve it, but not to smother it in litigation.

I conclude, therefore, as follows, Mr. Chairman. We have asked the
Supreme Court to reverse the Daniel decision, not throw Daniel out of_
court but put him back in court on his other cases of action where, if
he can prove common law fraud, he can win.

We have asked the Supreme Court to reverse because we believe that
a new, inappropriate, and retroactive additional laver of Federal reg-
ulation ought not be imposed upon the private pension system already
blanketed with so much Federal law.

We hope and expect that the Court will reverse. But, in any event, we
believe that the position presented in our brief, which we have just
handed to you, represents the congressional understanding which
formed the basis for previous congressional action. It would therefore
be proper for Congress to act, if necessary, to cure any misinterpreta-
tion of your understanding.

The section in your bill, Mr. Chairman, which accomplishes that re-
suit is, in our judgment, an adequate statement of your original con-
gressional understanding, and we have devoted sone part of our pre-
pared statement to the constitutionality and propriety of approach-
ing it that way.

Finally, we wish to reiterate the limit of our position. We do not op-
pose Mr. Daniel's other claims for relief-under other laws, includ-
ing labor laws. There has yet to be a trial on those claims which are
still pending in the U.S. District Court waiting for the Supreme Court
to decide the interlocutory appeal.

If evidence proves a valid claim under those laws, he has a remedy.
But the remedy need not and should not subject the entire private pen-
sion system to securities law regulation which just does not fit.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Cummings follows:]
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I. Introduction

I am Frank Cummings, an attorney in private practice, and
Chairman of the Committee on Pension, Welfare and Related Plans
of the American Bar Association's Section on Labor Relations Law.

I am pleased to appear before you today as designated repre-
sentative of the American Bar Association to present the ABA's
views on the application of federal securities law to employer
benefit plans. 4

My testimony represents the position of the American Bar
Association, as developed by the Section of Labor Relations Law
and presented on behalf of the ABA in an Amicus Curiae brief to
the United States Supreme Court. Copies BFeE -rieThave been
submitted to the Committees.

I might add that although the Section of Labor Relations
Law only rarely takes or presents a position on a disputed question
of law, because the Section is divided between lawyers representing
management and lawyers representing unions, the position developed
by the Section on the issue of pensions as 'securities* is strongly
supported by both management and union attorneys.

I. Economic Reality

In our judgment, and as a matter of established Supreme Court
precedent, the 'economic reality of the transaction" should govern
whether anything is considered a "sale" of a "security'. United
Housing Foundation, Inc. v. Forman, 421 U.S. 837, 852.

The economic reality of pensions is that a worker whose
compensation package includes participation in a compulsory non-
contributory pension plan has not purchased a security within the
meaning of the 1933 and 1934 Acts. It defies economic reality to
contend that by accepting and continuing in employment, a worker
has made an investment decision. Nor does it make sense to think
that employment under such a plan involves a salee.

In economic reality and in a worker's own understanding, pensions
are deferred compensation, not securities. If regulation is needed,
it should arise under employment laws and not under securities
regulation.
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111. The Pattern of Separate
Legislation Governing employment

Securities law regulation of pensions would be incon-
sistent with the pattern of existing federal employment
legislation. That pattern deals separately with pension
rights. That pattern shows a clear Congressional design to
regulate labor problems separately. That pattern evidences
a clear Congressional understanding that securities laws do
not apply.

A. Separate Laws for Labor Problems Generally.

The law of labor-management negotiations gener-
ally is the National Labor Relations Act, and not the law of
sales. The law of relations between unions and members is
the Labor-Management Reporting and Disclosure Act, not the
law of private associations and corporations. The law of
labor contracts is the common law of the shopO developed
under Section 301 of the Labor-Management Relations Act,
United Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S.
574, 580; Textile Workers v. Lincoln Mills, 353 U.S. 448,
and not the law of commercial contracts and commercial
arbitration. Tort law applies in the market place, but in
labor it is Workers' Compensation. Ordinary antitrust
law is replaced by special secondary boycott rules under the
National Labor Relations Act. Safety standards for con-
sumers under the Consumer Product Safety Act are different
from labor safety standards under OSHA. And the federal
courts' own power to grant injunctions in ordinary equity
cases is supplanted by special labor standards prescribed
under the Norris-LaGuardia Act.

B. Separate Laws for Pensions, Without Retroactive Aplica-
tion, and with an Understanding that Securities Laws did not
Apply.

As to pensions, of course, ERISA is a specific and
separate code whose fiduciary and disclosure standards are
administered by the Department of Labor, not the SEC.

-2 -
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When Congress chose to regulate pension problems
comprehensively under BRISA, you chose to do so without
imposing retroactive liability.

And you passed WPPDA and ERISA, we believe, with an
understanding and belief that you were legislating on a
blank slate, and that securities laws did not already
apply.

IV. Practical Difficulties in
Securities Regulation of Pensions

In our judgment, the creation of a private right of
action under the securities laws in these circumstances
would have serious adverse and unacceptable practical
consequences. There would be a serious risk of "strike
suits" and the potential for unbridled perjury upon the
trial of "hazy issues of historical fact the proof of which
depends almost entirely on oral testimony", developing a
scope of potential liability *in an indeterminate amount for
an indeterminate time to an indeterminate class*. Blue Chip
Stamps v. Manor Drug Stores, 421 U.S. 723p 741-748.

A recent study commissioned by the Department of Labor
shows potential liability in the tens of billions of
dollars. That should be a warning that Congress was right
in the first place when it determined not to impose retro-
active liability under ERISA. The same policy judgments
would apply to the application of retroactive liability
under the securities laws.

Even as to prospective liability, Congress has already
considered what the scope of required disclosure and fidu-
ciary standards ought to be in the future, and has codified
that in ERISA. Eight years of careful legislative devel-
opment ought not to be overruled by an unexpected applic-
ation of securities laws never designed to deal with pension
rights.

Finally, we do not mean to imply a lack of concern for
John Daniel or others similarly situated.* Indeed, the

* The complaint in the Daniel case is not just a securi-
ties complaint. Breach of the duty of fair representation
and common law misrepresentation are also alleged, and
these claims have yet to be tried. Vindication of such
claims, however, would not superimpose a new structure of
securities regulation upon the private pension system. We
take no position as to those other claims.

- 3-
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considerations which led John Daniel to bring his lawsuit
were the very same considerations which led Congress to
enact ERISA. But those considerations did not lead you to
make ERISA retroactive. If tens of billions of dollars of
additional liability are imposed by surprise upon the
private pension system, where will the money come from?
Congress concluded that the private pension system would
have trouble enough meeting the new funding and administra-
tive standards imposed in 1974. If additional liabilities
are to be imposed, Congress should make a legislative
judgment, on a careful legi-lative record, before taking
such a step. Unexpected and massive retroactive liability
under inappropriate securities laws would be inconsistent
with your established legislative pattern.

V. Proposed Curative Legislation -- Constitutionality
of Retroactive Nullification of a Statutory Cause
of Action

One of the pending bills, S. 3017 (Section 274),
would legislatively overrule the precedent set by the
Court of Appeals in Daniel (and the precedent which a
Supreme Court decision ---- fthe Court should affirm Daniel
-- would set). Thus, S. 3017, S 274, is substantially in
accord with our position on the merits of the issue now
pending in the Daniel case.

The bill, I believe, would be a proper exercise of
legislative power to achieve the result Congress intended
in the first place.

Further, the effect of the bill upon any accrued
claims under prioK_!aw is not altogether unprecedented.

The bill evidently tracks the provisions of the Portal-
to-Portal Act, 29 U.S.C. S 251 et.seq., 61 Stat. 84 (1947).
That Act amended the FLSA to rener-neffective the Supreme
Court's decision in Anderson v. Mt. Clemens Pottery Co.,
328 U.S. 680, 66 S. Ct. 1187, 90 L. Ed. 1515 (1946). While
the Supreme Court never ruled on the constitutionality of

-4 -
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the Portal-to-Portal Act, every lower Federal Court which
considered the issue upheld the Act, and virtually every
Circuit considered the issue. In Battaglia v. General Motors
Corp., 169 F.2d 254 261 (2d Cir. 1948), cert. denied, 335 U.
S. 887, 69 S. Ct. 236, 93 L. Ed. 425 (194, the Court held
that even if the Mt. Clemens decision had created vested
rights:

"Faced with what it. reasonably considered a situation
relating to commerce that called for legislative
action, Congress, after a thorough investigation,
enacted the Portal-to-Portal Act. It cannot be said
that, in so doing, Congress acted arbitrarily. It is
not even suggested that it acted discriminatorily.
Clearly the Act did not violate the Fifth Amendment in
so far as it may have withdrawn from private individ-
uals, these appellants, any rights they may be said to
have had which rested upon private contracts they had
made.*

Additional Federal Court precedent stems from the
1949 amendments (P.L. 177 and P.L. 393, 29 U.S.C. 207(d)(5),
(d)(6)(d)(7) and (g)) to the Fair Labor Standards Act
removing liability for "clock overtime" imposed by the
Supreme Court in Bay Ridge Operating Co. v. Aaron, 334 U.S.
446, 68 S. Ct. 1186, 92 L. Ed. 1502 (1948). These retro-
active amendments were upheld in Addison v. Huron Steve-
doring Corp., 204 F.2d 88 (2d Cir. 1953), cert. denied, 346
U.S. 877, 98 L. Ed. 384 (1953).

As a matter of constitutional law, Congress' power
to enact retroactive legislation and to remove Federal
Court jurisdiction over substantive issues is subject to
the Due Process clause of the 5th Amendment. However, as
the Supreme Court has recently stated: "It is by now well
established that legislative acts adjusting the burdens and
benefits of economic life come to the Court with the pre-
sumption of constitutionality.., and this Court long ago
upheld against due process attack the competence of Congress
to allocate the interlocking economic rights and duties of
employers and employees...regardless of contravening arrang-
ements." Usery v. Turner Elkhorn Mining Co., 428 U.S.
1,15, 49 L.Ed. 2d 752, 766, 96 S. Ct. 2882 (1976). The Court
thus upheld an Act which required coal operators to compen.-
sate employees who had terminated work prior to passage of
the Act as a "rational measure". Turner v. Elkhorn thus
supports the propositions that: (1)) retroactivity is
not per se unconstitutional; (2) Congress in the economic

- 5
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area generally -- and the employee area in particular -- may
make policy choices which the Court will accepts and (3)
Congress has the power to deal with economic needs and to
allocate economic burdens.

The case for valid curative legislation is even
stronger here than in the case of the Portal-to-Portal
Act. In the earlier cased the Supreme Court had held that
employees had a contract right which Congress later over-
ruled. The Daniel case, however, does not even involve a
contract right but rather an alleged statutory right to
damages. As the Court in Battglia said: "powers derived
wholly from a statute are extinguished by its repeal,
quoting Flanigan v. City of Sierra, 196 U.S. 553, 560.
Battaglia, supra., 169 F.2d at 259.

VI. Conclusion

In sum, we have asked the Supreme Court to reverse
the Daniel decision because we believe a new, inappropriate
and retroactive additional layer of federal regulation
ought not to be imposed as a private pension system already
blanketed with so much recent federal law. We hope and
expect that the Court will reverse.

But in any event, we believe that the position pre-
sented in our brief to the Court represents the Congres-
sional understanding which formed the basis for previous
Congressional action. And it would be proper, therefore,
for Congress to act, if necessary, to cure any misinterpre-
tation of that understanding.

Finally, we wish to reiterate the limits of our posi-
tion. We do not oppose Mr. Daniel's other claims for relief
under other laws (including labor laws). There has yet to
be a trial on those claims, which are still pending in U.
S. District Court. If the evidence proves a valid claim
under these laws, he has a remedy. But the remedy need
not, and should not, subject the entire private pension
system to securities law regulation.

- 6-
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Senator WILLIAms. Thank you very much, Mr. Cummings.
When this case is argued,'how are those chosen to take part in the

oral presentation to the Supreme CourtI
Mr. CummrINGS. Mr. Chairman, it is an appeal by the respondents,

the Teamsters and the fund to the Supreme Court; not really an ap-
peal, it is on a petition for certiorari. The only real parties there are
the petitioner and Daniel. In addition, there are amici curiae. The last
list I saw included about 17 who had filed aimcs briefs.

Senator WILLAMS. Out of that group how do they choose people
that can be heard?

Mr. CUMMINGS. I would be rather surprised. Mr. Chairman, if any
amici were permitted to argue, though traditionally the Solicitor Gen-
eral has been permitted. But it is up to the Court.

Our amicus brief was originally rejected on a question of timeliness.
Senator WnxiAmS. The American Bar Association was late? I do

not mean to embarrass you.
Mr. CuMMiNGs. Mr. Chairman, we were not only late, but given the

amount of time that it took to get permission to file it from the board
of governors and permission for me to be here from the board of gov-
ernors-I was not altogether sure I was going to be here this morning.
Fortunately, attorneys in private practice who do not represent large
membership organizations have the freedom to set their own time lim-
its. But when you are dealing with the board of governors, and com-
mittees and so on, sometimes you are a little late.

That is the burden of our motion for reconsideration now pending.
Senator BENTSEN. Mr. Chairman, let me say, talking about the man

to present the oral argument, I would think Mr. Cummings could do
a superb job of it. If you would excuse me, we have a rather minor, but
possibly somewhat controversial matter being submitted to the Finance
Committee by Secretary Blumenthal this morning. That is the admin-
istration's position on taxes. I will try to get back.

Senator WILLIAMS. Thank you.
We will turn to the American Academy of Actuaries, Mr. Bassett

and Mr. Kellison.
Mr. Kym. soN. My name is Stephen Kellison, and I am the executive

director of the American Academy of Actuaries. With me today is
Preston Bassett, a vice president of the academy.

The American Academy of Actuaries appreciates the opportunity
to present this statement on seven bills designed to improve various
aspects of ERISA. The membership of the academy includes Actuaries
with a wide range of views on many of the nonactuarial issues being
discussed at this hearing. Accordingly, our statement is limited to
commentary on items which have actuarial implications.

Although we will not specifically address ourselves to many of the
proposals, we are supportive of the general thrust of most of them.
ERISA was a most complex piece of legislation which has produced
implementation problems. The academy applauds the intent of these
bills to resolve these problems.

The academy is particularly pleased to see the Declaration of Policy
contained in section 201 (4) of S. 3017 which would add the following
to Section 2 of ERISA:

33-549 0 - 78 - 37
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"It is hereby further declared to be the policy of this act to foster
the establishment and maintenance of employee benefit plans sponsored
by employers, employee organizations, or both."

The academy statement today is directed toward th actuarial as-
pects of the seven bills before the subcommittees. We have not at-
tempted to develop a comprehensive list of other suggested amend-
ments to ERISA. However, the academy has accumulated a number of
such suggestions from individual actuaries. With the permission of the
chairman, we would like to provide these in a second submission for
inclusion in the record.

Senator WILsMs. We will receive it, and it will go in the record
immediately after the full text of your statement.

[The prepared statement of the American Academy of Actuaries
and information referred to follow. Appendix E-Brief for the
American Academy of Actuaries as amicue curiae before the United
States Supreme Court in IBT v. Daniel--and items B, C, and E, listed
in Appendix H, are being held in the files of the Human Resources
Committee, 4230 Dirksen Senate Office Building, Washington, D.C.
20510.]
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I. INTRODUCTION

The American Academy of Actuaries ("Academy") appreciates the

opportunity to present this statement on seven bills designed to

improve various aspects of the Employee Retirement Income Security

Act of 1974 ("ERISA"). The Academy is a professional organization

of actuaries whose members are deeply involved with the

implementation of ERISA and the private pension system in general.

Appendix A provides some background information on the Academy.

The membership of the Academy includes actuaries with a wide

range of views on the many issues being discussed today in the

private pension field. Certain of the more controversial of these

issues are not primarily actuarial in nature. Accordingly, this

Academy statement is limited to commentary on items which have

actuarJal implications and on which we believe either a reasonable

consensus of opinion exists within the actuarial profession or

items of an informational nature on which no opinion is expressed.

Although the Academy statement will not specifically address

itself to many of the proposals involved in these various bills,

we are supportive of the general thrust of most of them. ERISA was

a most complex piece of legislation which has produced implementation
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problem. The Academy applauds the intent of these bills to resolve

such problems as multiple-agency administration and the complex

reporting and disclosure requirements of ZRlSA. A worthwhile

objective of these bills is to extend the benefits of the private

pension system to a larger group of Americans, both by reducing the

number of plan terminations and increasing the number of new plan

'formations. The disappointing statistics involving both plan

terminations and ne plan formations since the passage of ERISA

indicate the Congressional attention to these problems is warranted.

The intention of the bills being discussed at this hearing is

compatible with these goals.

The Academy is particularly pleased to see the declaration of

policy contained in Section 201(a) of S. 3017 which would add the

following to Section 2 of ERISA:

"It is hereby further declared to be
the policy of this Act to foster the
establishment and maintenance of
employee benefit plans sponsored by
employers, employee organizations, or
both."

This statement of public policy is vital, and is a most important

addition to ERISA.

One of the lessons ERISA has taught us is that efforts to close

loopholes and prevent abuses also create complexity and extra costs.

At some point such efforts, worthy as they may be, become

counterproductive if they result in increased plan terminations and

decreased new plan formations. Thus, certain complex requirements

which do not have major significance for most plans may create more

negative than positive results, even though conceptually the
a



573

-3-

requirements appear desirable. In considering simplifications to

EYASA Congress should thus evaluate proposals with the balance between

benefits and coats clearly in focus.

The Academy statement is directed toward the actuarial aspects

of the seven bills before the Subcou ittees. We have not attempted

to develop a comprehensive list of other suggested amendments to

ERISA. In Section III we do propose some minor changes in the

statute in connection with ambiguities that have arisen with respect

to "enrolled actuaries" and the Joint Board for the Enrollment of

Actuaries ("Joint Board").

However, the Academy has accumulated a number of suggested

changes to ERISA over the years from individual actuaries active

in field. These suggestions are being submitted to the Subcomittees

in a second submission for your consideration. It is important to

note that the views expressed in these suggestions are entirely those

of the individuals making them and are not necessarily those of the

Academy. These suggestions from individual actuaries should be a

valuable resource of ideas for the Subcomittees and staff. A

description of these additional items is contained in Appendix H,

Items A, B, and C.

The Academy is continually striving to involve our membership

in the development of proposed changes to ERISA. For example, in

the June, 1978 issue of the Enrolled Actuaries Report, a newsletter

for enrolled actuaries published by the Academy, we have invited

our membership to send their suggestions to us. The second

submission mentioned above includes those letters received to date.
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The Academy intends to make subsequent letters available to appro-

priate comittees of the Congress as deliberations on ERISA

revisions proceed.
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II. CGHNTART ON BILLS

We would nov like to comment on the following seven areas

involved in the bills before the Subcomittees:

A. Disclosure of Accrued Benefits
B. Opinions of Actuaries and Accountants
C. Joint and Survivor Annuities
D. Funding Standard Account
E. Impact of Inflation on Retirement Benefits
F. Preemption of Securities Laws
G. Deduction for Employee Contributions
H. Uniform Accounting

A. Disclosure of Accrued Benefits

Disclosure of accrued benefits to plan participants is

addressed by two of the bills being discussed at this hearing.

Section 4 of S. 1745 would amend Section 104(b)(3) of ERISA, while

Section 221 of S. 3017 would amend Section 105 of ERISA.

Section 4 of S. 1745 would require a detailed statement of

benefits to be disclosed to each participant as part of the summary

annual report. This would represent a marked departure from ERISA

Section 105 which allows this information to be provided on a request

basis.

It should be noted that providing this information to all

participants may entail significant administrative costs for many

plans. Some plans routinely produce this type of information, but

not all do. Although it would be possible for actuaries, or others,

to produce this information routinely, the additional administrative

costs involved should be considered. Post-ERISA experience has
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shown that only a very small, almost insignificant, minority of

participants ever request such statements in most plans. Accordir-y,

the Academy questions the value of requiring that this information

be provided to everyone, since it is available on a request basis.

The objective of Congress should be to lessen the burden of

administrative costs in areas where abuses are not present. In

this connection, it should be noted that virtually every employee

in the private sector is a participant in the Social Security

program and yet a detailed statement of benefits provided by that

system is available only to those who request such information.

Paragraph (3)(B)(i) of Section 4 is ambiguous as to whether

"current benefits" means the benefits accrued during the one year in

question or all benefits derived from prior service. Paragraph

(3)(B)(ii) would introduce a new concept involving the projection

of future benefits anticipated under the plan. This requirement

is a marked departure from the disclosure currently being required

and goes far beyond the disclosure of accrued benefits. Such

information is highly speculative, for any particular individual,

often involving such factors as estimated future salary increases,

projection of Social Security benefits (for integrated plans), etc.,

and creates expectations among employees which will not be correct

because of the various uncertainties involved. For example, what

potential liability would a plan sponsor face if he projected a benefit

which assumed (promised?) future pay increases of, say, 5% per year?

Such salary increase assumptions, which are entirely appropriate

and necessary for the projection of plan costs for an overall group
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of employees, are clearly not suitable for projecting individual

benefits by the plan sponsor. The best insight available to

employees who wish to project future benefits is a thorough

understanding of the benefit formula as it applies to their own

particular situation.

The provisions of Section 221 of S. 3017 seem to us to be

preferable to Section 4 of S. 1745. As described above, the

request basis of disclosing accrued benefit information is more

economical than the universal basis for many plans. Also, the

questionable concept of requiring disclosure of hypothetical future

benefit accruals is not contained in S. 3017, which limits itself

to the disclosure of benefits accrued to date. Finally, Section 105

would appear to be the appropriate section in which to consider changes

in the disclosure of accrued benefits rather than Section 104.

A question could also be raised as to the necessity of providing

such information to short-service, high-turnover participants.

Although the information is obviously useful, is it worth the cost

of providing it? The information is really not very significant until

the participant approaches vesting. One compromise approach might

be to provide such information on a request basis to any participant

within a few years, say 3 or 5, of the earliest vesting date (partial

or total). This approach would provide useful information to those

participants nearing vesting, but would lessen the administrative

burden for short-sorvice, high-turnover participants. ---

The concerns expressed above involving administrative costs

are of greater significance for small plans than for large plans.
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Reasonable attempts should be made to ease the edministrative

burdens, particularly in the small plan area.

Despite our reservations about Section 4 of S. 1745, the

Academy wishes to commend the report of the Commission on Federal

Papervork. The report of this Commission made a number of

constructive suggestions which are incorporated in S. 1745. The

work of this Commission has been very valuable in focusing attention

on the administrative burdens created by ERISA.

B. Opinions of Actuaries and Accountants

Section 226 of S. 3017 would make some fundamental changes in

the relative roles of actuaries and accountants in connection with

annual reports for plans and the Academy strongly endorses this

Section of the bill. ERISA currently provides that the accountant

may (emphasis added) rely on the work of the actuary, and conversely.

S. 3017 would change "say" to "shall", which would provide for

compulsory reliance (in both directions, i.e. reliance on actuaries

by accountants, and conversely).

Section 103 of ERISA appears to create a division of

responsibility between actuaries and accountants. The actuary's

report is concerned with such, items as the determination of plan

liabilities for future benefit payments and the vrtous computations

required to determine whether the plan complies with minimum funding

requirements. The accountant's report is concerned with a proper

presentation of the financial status of the pension fund itself.

Despite this apparently clear division of responsibility

contemplated by EISA, some differences of opinion have arisen
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between actuaries and accountants concerning their relative roles

under the Act. The major area of controversy has involved the

vishes of the accounting profession to include actuarial liabilities

in the financial statements of the plan. The dialogue on this issue

has largely been focused on the exposure draft of the Financial

Accounting Standards Board issued in April, 1977 which attempts

to define "generally accepted accounting principles" for pension

plans. That exposure draft, if implemented without change, would

lead to the reporting of tvo sets of liability figures which are

likely to differ substantially--one by the accountant in the plan's

financial statements and the other by the actuary in the required

actuarial statement. This unfortunate result would produce considerable

confusion among plan participants, plan sponsors, investors, and-

others.

The provisiotis of S. 3017 to require reliance by each profession

on the work of the other in their respective defined areas of practice

would be quite beneficial in resolving the difficulties which have

arisen in this area.

As indicated at the outset the Academy strongly endorses

Section 226 of S. 3017. We also fcel that some additional amendments

could be made to further clarify the relative roles of the two

professions. These ameti-eats are consistent with the division of

responsibility between the two professions which we believe was

contemplated by EMISA. These amendments are submitted for the

consideration of the Subcommittee in Appendix B. These amendments,
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coupled with Section 226 of S. 3017. should resolve the differences

which have arisen in thle area.

The proposed amendments in Appendix 3 have been exposed to a

large number of actuaries representing a good cross-section of the

memrship. A nearly unanious consensus mrted supporting them.

These amendments he" also been submitted to the V.I. Department of

Labor Advisory Council on Employee Welfare and Peion Benefit Plame.

We recommend them for the consideration of the Subcomittees.

C. Joint and Survivor Annuties

sectiou 238 of S. 3017 makes two significant changes to the

Joint and survivor annuity requirement@ in Section 205 of DIU.

First, the date of applicability is changed from the later of the

earliest retirement age in the plan or ten years before the normal

retirement age to the erliet ago at which the vesting percentage

is 502 or hbher. Second, the benefit is no lone optional with

the employee, but would be automatic.

This provision of 5. 3017 would significantly alter the

nature of the required Joint and survivor benefit. IRA

provides for an optional benefit to the employee (automatic, at

normal retirement age, if no other optional form of annulty is

elected). the cost of which may be paid by the employee (by means

of an actuarial reduction from the normal form of annuity). S. 3017

appears to provide for a mandatory death benefit paid for by the

employer.

Joint and survivor annuities may be socially desirable in

protecting family membere of a deceased plan participant. Bowever,
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it is important to note that this provision would mandate additional

benefit costs on any employer not already providing these benefits

at employer expense. In many instances, the additional cost burden

would be significant.

It Is also important to remember that the additional benefits

being provided are basically life insurance benefits. Many

employers currently provide similar benefits through group life

insurance program for their employees. The additional benefit

required by S. 3017 would be superimposed on top of any existing

group lie coverage. Many will question the logic of requiring

death benefits under the pension plan and not recognizing similar

death benefits provided by the plan sponsor under other program.

Some employers may find it difficult to coordinate the total life

insurance benefits being provided from all benefit program in this

event. For example, an unmarried employee would suffer a loss of

benefits, if an employer reduced the amount of group life coverage

in order to coordinate with the mandated additional death benefits

to be provided through the pension plan. A question could be raised

as to whether pension plans are the best vehicle to impose a

requirement that additional death benefits be provided.

It might also be noted that this provision would place an

extra burden on the generosity of those employers who have

voluntarily provided more favorable vesting conditions than required

by law. These additional costs must be expended as a result of this

generosity.
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D. lundin Standard Account

Section 251 of S. 3017 vould add a now provision to Section

302(c)(1) of ZRUSA concerning computations in the funding

standard account. Specifically, it would require the actuary to

"* . take account . . . of alL provisions
of the plan, including provisions which have
not yet affected any participant a to
entitlement to, or accrual of, benefits."

The Academy believes that the language proposed in Section 251

is confusing and that clarification would be desirable. We are

uncertain a to the intent of this Section.

One possible applicability of Section 251 would be to a rather

como type of 3-year negotiated contract in which the benefit

formuAA was, say, $8 per mouth per year of service for participants

retiring in the first year of the contract, $9 for the second, and

$10 for the third. The intention may vell be for employer contri-

butions to increase in a step-rate fahioi over the 3-year period

as benefits and payroll costs go up.

Section 251 might be interpreted a requiring Immediate

recognition of the cost of the $10 benefit, the ultimate amount

(theoretically) for third and later years. In this event, the

operation of the funding standard account would involve a level-

dollar funding of these benefits over the 3-year period. If

an employer wished to use a step-rate contribution schedule, there

would be a risk of an accumulated funding deficiency at the end of

the first and/or second years.
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If the intent of Section 251 is to require the type of level-

dollar, rather than step-rate funding, described above, then It would

overturn IRS Rev. Rul. 77-2. This Revenue Ruling clearly sanctions

a contribution schedule in step with benefit increases In this context.

A copy of Rev. RuL. 77-2 is attached as Appendix C (see particularly

Sec. 4, Ex. 1). Although no actuarial problems would be created by

Section 251, the Academy does not see any compelling reasons to

overturn Rev. Rul. 77-2 with a statutory change. (We again stress

that we are not certain that overturning Rev. Rul. 77-2 is really

the intent of Section 251.)

We are also puzzled by the last sentence of Section 251:

"A provision adopted but contingent on a future
event shall be deemed not to be in effect as a
provision of the plan prior to the occurrence of
that event."

This provision is quite perplexing and seems to be at odds with the

rest of the Section.

Consider, for example, a plan with an automatic cost-of-living

feature. This Is a benefit "contingent on a future event;" namely,

the rate of inflation in years hence. Does this sentence prohibit

the actuary from assuming a cost-of-living increase in future benefit

projections? If it could be interpreted in that manner, the results

would be most unfortunate. The possibility of massive under-funding

for such a plan would be great. Also, it would essentially force an

actuary to violate Section 103(a)(4)(B)(ii) requiring him to make

his ". . .best estimate of anticipated experience under the plan."

A related illustration involves the maxim-m benefit limitations

contained in Section 415 of the Internal Revenue Code (which was a
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new section of the Code added by EZRISA). The benefit limitations

contained in Section 415 are indexed by changes in the cost-of-living.

In an unnumbered Private Letter Ruling issued by the IRS on January

18, 1978. the IRS took the position that an actuary cannot project

future increases in the maximum benefit limitations in computing

the costs for the plan (a copy of this Private Letter Ruling Is

attached as Appendix D). If the actuary assumes an inflation

factor in projecting benefits under the plan, then an Internal

inconsistency in the valuation procedure results. This is an

existing example of a benefit "contingent on a future event,"

which the actuary may not take into account in his valuation

procedures. Imposing restrictions of this type, while

simultaneously requiring the actuary to make his "best

estimate," places the actuary in a very difficult position in

forcing him to use an internally inconsistent procedure.

In general, the Academy believes considerable clarification

of Section 251 is needed. The last sentence is particularly

disturbing. Also, the need to overturn Rev. Rul. 77-2 by statute

(if that is the intent) is not evident.

E. Impact of Inflation on Retirement Benefits

Section 273 of S. 3017 provides that the Secretary of Labor

.. . conduct a study of the feasibility of requiring employee

pension benefit plans to provide cost-of-living adjustments to

benefits payable under such plans." This study would be conducted

during the 24-month period following the enactment of the bill.
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Adding a cost-of-livLng adjustment provision to the typical

defined benefit pension plan as an additional benefit results in a

dramatic increase in benefit costs. Even if limitations are placed

on the amount of increases (e.g. an annual limitation, a cumulative

lid on total increases, etc.) the cost impact can still be large.

Mandating cost-of-living benefits Involves profound philosophical,

economic, and actuarial considerations. Proper recognition of future

rates of inflation is one of the most difficult, but Important,

challenges facing the pension actuary today. Obviously, cost-of-

living benefits are extremely sensitive to future rates of inflation.

The Academy believes that a cost-of-living requirement would

involve major actuarial considerations. Accordingly, if the study

contemplated by S. 3017 is conducted by the Department of Labor,

the actuarial profession should be deeply involved in the study.

F. Preemption of Securities Laws

Section 274 of S. 3017 provides for a preemption of the

Securities Act of 1933, the Securities and Exchange Act of 1934,

and the Investment Company Act of 1940 by ERISA as they relate to

private pension plans (with the exception of an eligible individual

account plan in which participation is voluntary). The Congressional

interest in this preemption has undoubtedly been sparked by the

vell-publicized case of Teamsters v. Daniel wbich is presently before

the U.S. Supreme Court.

The Academy has filed an amicus curiae brief with the Supreme

Court on this case. This brief primarily addresses the issue of

disclosure of the "actuarial probability" of receiving a benefit

from a plan. Secondarily, it also discusses the question of a "sale"

33-549 0 - 78 - 38
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of pension plan interests to covered employees. A number of severe

actuarial problems vould result in both areas, if the lower court

decision in the case, as worded, is allowed to stand. These

difficulties vould be resolved by enactment of Section 274 of

S. 3017 and, therefore, the Academy stronly supports this section.

A copy of the Academy brief is attached as Appendix E.

G. Deduction for Employee Contributions

Section 303 of S. 3017 provides tax deductibility for employees

of certain employee contributions to qualified retirement plans.

The annual deduction is limited to 10% of gross income or $1000,

whichever is less, and is reduced or eliminated if the adjusted

gross income exceeds $30,000 per annum.

The tax deductibility of employee contributions under

qualified retirement plans is a public policy issue not within the

realm of actuarial science. Accordingly, the Academy takes no

position on this proposal.

However, if Congress decides to provide tax deductibility for

employee contributions, the Academy does endorse the simple approach

of a percentage limitation. Other approaches have been suggested,

e.g. offsets of employer contributions against IRA limits. These

other approaches would not only be much more complex to administer,

but would also be of questionable validity in view of the contingent

nature of benefits derived from employer contributions.

A straight percentage limitation has much to coioend it in

terms of simplicity and individual equity in comparison with

complicated offset provisions. We note the recent Treasury Depart-

ment qualified support for S. 3288, which contains a straight
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percentage limitation of 1OZ of compensation or $1000, whichever

is less, at a public hearing on July 24, 1978.

H. Uniform Accounting

S. 2992 would require ". . . uniform standards for calculating

and reporting the assets and liabilities of pension plans and for

disclosing the actuarial assumptions used in such calculations."

The Academy has previously submitted extensive testimony on

S. 2992. Appendix F is the Academy statement presented to the

Private Pension Plans and Employee Fringe Benefits Subcommittee

of the Senate Finance Committee on June 14, 1978. The Academy

also submitted some additional material to this Subcommittee on

July 14, 197F. This additional material i being provided to

the Subcommittees in a second submission. A description of these

additional items is contained in Appendix H, Items D, E, and F.

The following is an extract from the attached statement on

S. 2992:

"In general, the Academy supports what ye believe
is the intent of the bill. However, we believe
that further clarification is needed to be sure
that this intent is properly carried out. We also
believe that to do so would require certain
changes in other parts of ERISA and in the Internal
Revenue Code. We would add further that we believe
that the apparent intent of the bill may, in fact,
be accomplished without this specific legislation."

Action at the present time on S. 2992 may well be premature.

The Department of Labor, together with the Financial Accounting

Standards Board, the American Institute of Certified Public

Accountants, and the American Academy of Actuaries have made
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substantial progress in resolving the issues in this area. This

Joint effort, if successful, vould eliminate the need for legislation.

At this time the prognosis for mutual resolution of the differences

still remaining in this area is promising.
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III. PROPOSALS INVOLVING "ERMLLED ACTUAIES"

Sections 3041 and 3042 of ERISA created the Joint Board for

the Enrollment of Actuaries to enroll actuaries to perform

services required of actuaries under the Act. We would like to

coment on two unintended developments which have occurred involving

"enrolled actuaries" since the passage of ERISA.

The first is the very name "enrolled actuary" itself.

Enrollment under ERISA involves rather narrow credentials to

perform certain specific functions, such as providing the actuarial

statement required by Section 103(d) of ERISA (contained in

IRS/DOL Form 5500 Schedule B). The regulations promulgated by the

Joint Board to implement Sections 3041 and 3042 have required

satisfaction of certain examination and experience standards

involving basic actuarial mathematics and pension actuarial topics

related to ERISA. However, the Joint Board has not required evidence

of education and/or experience in a'variety of other areas of

actuarial practice not directly related to ERISA.

Unfortunately, since enrollment essentially involves licensing

of actuaries by the Federal government (albeit licensing in a

narrow area to perform only a small number of well-defined functions),

"enrolled actuary" status has understandably been interpreted by many

non-actuaries as evidence of broad qualifications as an actuary more

generally. This is not to say that many enrolled actuaries do not

possess broader credentials as an actuary, since most do. However,

nothing involved in becoming an enrolled actuary is evidence of such
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broader training and experience per se.

Accordingly, the Academy proposes that the term "enrolled

actuary" be changed to "enrolled pension actuary" throughout DISA.

This revised tern is such more descriptive of the training and

experience inherent in the enrollment process and should lessen

the confusion and ambiguity which has occurred.

The second involves the performance of actuarial services

for welfare plans (see Section 3(l) of ERISA for a definition of

"welfare plan"). Although ERISA affects both welfare plans end

pension plans (the latter to a much greater extent), no actuarial

statements or reports for welfare plans are required by the Act

or subsequent regulations.

The Joint Board requires evidence of both education and

experience in pension actuarial matters in order to meet the

standards for enrollment. The Joint Board does not require any

evidence of either education or experience on welfare plans in order

to meet these standards. The Joint Board does not require such

evidence in its enrollment regulations, understandably because

nothing is required by the government of an actuary on a welfare

plan.

This situation involves potential problems of both Inclusion

and exclusion. On the one hand, the designation "enrolled actuary"

does not provide any assurance that the individual in question has

competence to perform actuarial services on welfare plans. On the

other hand, a number of actualres that are not enrolled because of

lack of education or experience in pension matters may be highly

qualified to perform services on welfare plans. Certain problems
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may arise from this anomaly. since the users of actuarial services

are often not aware of these subtleties. For example, cases have

been called to the attention of the Academy in which auditors do

not rely on the work of an actuary on a welfare plan unless the

actuary is enrolled.

The confusion in this area has arisen from the language in

Section 3042(a):

"The Joint Board shall, by regulations, establish
reasonable standards and qualifications for Persons
performing actuarial services with respect to plans
to which this Act applies. ..

(emphasis added)

The Academy proposes an amendment to clarify that enrollment

Involves only pension plans and not welfare plans. This proposal

is quite compatible with the first proposal to change the term

"enrolled actuary" to "enrolled pension actuary".

Appendix G contains proposed amendments to implement these

two clarifications.
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IV. SUMMARY AND CONCLUSIONS

In sumiiry, the Academy comands the Intention of the

introducers of these various bills to resolve the difficulties

created by ERISA. Many of the proposals in these bills are highly

constructive in this regard. The moments presented in the

Academy statement are being offered in the sase constructive

spirit.

The Academy appreciates the opportunity to appear at these

hearings. Actuaries have a vital interest in the development of

amendments to lRISA and the Academy has a continued interest in

this area. Representatives of the Academy are available to meeL

with the Subcommittees or staff at your convenience to discuss these,

or other, proposals in more detail.

Thank you.



593

INDEX TO APPENDICES

A. Background Information on the American Academy of Actuaries

B. Proposed Amendment on Opinions of Actuaries and Accountants

C. Revenue Ruling 77-2

D. Unnumbered IRS Private Letter Ruling 1/18/78

E. Amicus Caria* Brief on the Daniel Case

F. Statement of the American Academy of Actuaries on S. 2992

G. Proposed Amendment Involving "Enrolled Actuaries"

H. Index of Materials to be Included in Second Submission



594

APPENDIX A

BACKGROUND INFORMATION ON THfE
AMERICAN ACADff OF ACTUARIES

The American Academy of Actuaries is a professional organization

of actuaries which was formed in 1965 to bring together into one organi-

zation all actuaries in the United States and to seek accreditation and

greater public recognition for the profession. It includes members of

four constituent organizations - the Casualty Actuarial Society, the

Conference of Actuaries in Public Practice, the Fraternal Actuarial

Association, and the Society of Actuaries. These organizations, or their

predecessors, date back many years, one of them to the late 1800's, so

that despite the relatively short duration of its formal existence, the Aca-

demy, its constituent organizations and their predecessors have represented

the actuarial profession in the United States for over 80 years.

The Academy is unique as the national accrediting actuarial

organization for actuaries in all areas of specialization. Requirements

to become a Member of the Academy can be sumarized under two broad headings:

(1) education and (2) experience; an individual must satisfy both in order

to be admitted. At the present time, the education requirements for full

Membership can be satisfied only by passing professional examinations

given either by the Casualty Actuarial Society or the Society of Actuaries.

The experience requirement consists of five years of responsible actuarial

work.

As of December 31, 1977, Academy membership stood at 4,418. These

actuaries have a variety of types of employment, including insurance organi-

zations, consulting firms, academic institutions, and government. Well over

90% of those individuals who have satisfied the rigorous education and

experience requirements of the Academy do, in fact, join the Academy. The
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entire Academy membership is subject to rigorous guides to professional

conduct and standards of practice.
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PROPOSED AKENIDENT ON OPINIONS OF
ACTUARIES AND ACCOUNTANTS

Sec. 103(a)(3)(A)

Sec. 103(a)(3)(B)

Except as provided in subparagraph (C), the admini-
strator of an employee benefit plan shall engage,
on behalf of all plan participants, an independent
qualified public accountant, who shall conduct such
an examination of any financial statements of the
pem fund, and of other books and records of-the
pken, as the accountant may deem necessary to enable
the accountant to form an opinion as to whether the
financial statements of the fund and related sad
schedules required to be included in the annual
report by subsection (b) of this section are pre-
sented fairly in conformity with generally accepted
accounting principles applied on a basis consistent
with that of the preceding year. Such examination
shall be conducted in accordance with generally
accepted auditing standards, [except to the extent
required by subparagraph (B) .] and shall involve
such tests of the books and records of the ple
fund as are considered necessary by the independent
qualified public accountant. The independent quali-
fied public accountant shall also offer his opinion
as to whether the separate schedules specified in
subsection (b)(3) of this section and the sumnary
material required under section 104(b)(3) present
fairly, and in all material respects the information
contained in the annual report theye4n-vhe-easodeed
fn-eaet4ele-vwft-#he-4fmtaue~e -teeieeese-taehe

as-e-wheoe. The opinion by the independent qualified
public accountant shall be made a part of the annual
report. In a case where a plan is not required to
file an annual report, the requirements of this
paragraph shall not apply. In a case where by
reason of section 104(a)(2) a plan is required only
to file a simplified annual report, the Secretary
may waive the requirements of this paragraph.

In offering his opinion under this section the
accountant [may shall] rely on the correctness of
any actuarial matter certified to by an enrolled
actuary (T1 -he-se-states-hf -re'teneel.. The
opinion of the accountant under this section is
limited to the status and operations in respect to
the assets of the fund and excludes actuarial matters
certified to by the enrolled actuary. "Actuarial
matters" may be further defined by regulation by the
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Secretary and shall include, with respect to a
pension benefit plan, the items required to be
included in the actuarial statement under para-
graphs (3) through (11) of subsection (d) of this
section.

Sec. 103(a)(4)(D) In making a certification under this section the
enrolled actuary [may shall] rely on the correctness
of any accounting matter under section 103(b) as to
which any qualified public accountant has expressed
an opinion [ 7 4f-he-e-,eeeee-hle-eeae.

Sec. 103(b) An annual report under this section shall include a
financial statement containing the following informa-
tion:

(1) With respect to an employee welfare benefit plan:
a statement of assets and non-actuarial liabili-
ties of the fund; a statement of changes in fund
balance; and a statement of changes in financial
position. In the notes to financial statements,
disclosures concerning the following items shall
be considered by the accountant: a description
of the plan including any significant changes in
the plan made during the period and the impact of
such changes on benefits; a description of material
lease commitments, other commitments, and contin-
gent liabilities; a description of agreements and
transactions with persons known to be parties in
interest; a general description of priorities
upon termination of the plan; information concern-
ing whether or not a tax ruling or determination
letter has been obtained; and any other matters
necessary to fully and fairly present the financial
statements of the p~en fund.

(2) With respect to an employee pension benefit plan:
a statement of assets and non-actuarial liabilities
of the fund; and a statement of changes in net
assets available for plan benefits which shall
include details of revenues and expenses and other
changes aggregated by general source and applica-
tion. In the notes to financial statements, dis-
closures concerning the following items shall be
considered by the accountant: a description of the
plan including any significant changes in the plan
made during the period and the impact of such
changes on benefits; the funding policy (including
policy with respect to prior service cost), and
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any changes in such policies during the year; a
description of any significant changes in plan
benefits made during the period; a description
of material lease commitments, other commitments,
and contingent liabilities; a description of
agreements &nd transactions with persons known to
be parties in interest; a general description of
priorities upon termination of the plan; informa-
tion concerning whether or not a tax ruling or
determination letter has been obtained; and any
other matters necessary to fully and fairly present
the financial statements of such pension plen fund.

(3) With respect to all employee benefit plesn funds,
the statement required under paragraph (1) or (2)
shall have attached the following information in
separate schedules:

(A) a statement of the assets and non-actuarial
liabilities of the pean fund aggregated by
categories and valued at their current value,
and the same data displayed in comparative
form for the end of the previous fiscal year
of the plan; --

NOTE: Amendments contained in brackets are those contained in S. 3017.
All other amendments are proposed by the American Academy of Actuaries.
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Rev. RuL 77-2: I. R. B. 1977-1, 9.
Charges and credits to funding standard account for changes in benefits effective

after valuation date.--A change in the benefit structure of a qualified pension plan that
becomes effective in a plan year subsequent to the plan year for which charges and
credits to the funding standard account are being computed shall not be consdered
in the computation.

SECTION 1. PuX'se.
The purpose of this Revenue Ruling is to

provide guidelines for determining the charges
and credits to be made to the funding
standad account to reflect changes in bene-
fits that become effective after the valuation
date.
Sec. 2. GENE AL RuL.

.01 In the case of a change in the bene-
fit structure that becomes effective during
a plan year subsequent to a given plan year
for which the charges and credits to the
funding standard account are being com-
puted, such change in benefit shall not be
considered in determining the charges or
credits to the funding standard account for
such given plan year.

.02 In the case of a change in the benefit
structure that becomes effective as of a date
during a plan year (but subsequent to the
first day in such plan year), the charges and
credits to the funding standard account (1)
Sc. 3. CHANGS Nor Avwr' As or THE

VALUATION DATE.
In the case of a change in benefit structure

that becomes effective in a plan year and
that is not adopted on or before the valua-
tio date in such plan year, in lieu of using
the rule described in section 2.02 such change
in benefit structure may not be considered
in determining the charges and the credits
to the funding standard account for such
plan year. Whichever method is adopted
may not be changed for such year once the
annual return described in section 6058 of the
Code is filed.

Sc. 4. EXAM MES.
The guidelines provided in this revenue

ruling may be illustrated by the following
examples:

ExawiPl. 1. An employer adopts an
amendment on the first day. of year I that
provides benefit structures b% b. and ba
which becomes effective on the first day. oi

shall not reflect the change in such benefit
structure for the portion of such plan year
prior to the effective date of such change,
and (2) shall reflect the change in such
benefit structure for the portion of the plan
year subsequent to the effective date of the
change.

.03 For purposes of this section, the ef-
fective date of the change in benefit struc-
ture shall not be later than (1) in the case
of a collectively-bargained plan described
in section 413(a) of the Internal Revenue
Code of 1954, and which includes more than
one collectively-bargained unit, the date such
change with respect to benefits of partici-
pants included within any unit becomes ef-
fective with respect to any individual who
is or could be both a participant in the plan
and in such bargaining unit, and (2) in the
case of any other plan, the date such change
becomes effective with respect to any in-
dividual who is or could be a participant in
the plan.
years 1, 2. and 3, respectively. In computing
the charges and the credits to the funding
standard account for years 1, 2 and 3, benefit
structures b bo. and b, would be reflected
in the respective plan years during which
they become effective.

Examp Z. A collectively-bargained plan
provides for a single benefit structure for
years 1, 2, and 3 under an'arrangment in
which the employer contributions to fund
such structure are increased in each of three
years. The charges and the credits to the
funding standard account must be computed
on the basis of such single benefit structure
using a funding method not designed to re-
flect such negotiated phase-in of coatribu-

Stion increases. If the contributions in year 1
(determined without regard to the contri-
butions negotiated for years 2 and 3) are
insufficient to prevent an accumulated fund-
ing deficiency, the minimum funding re-
quirements are no satished.
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Unnumbered I= Private Letter Buling, 1-178-.Defined benefit
plan may not contain language automatically adjusting ma-imum dollar limitation
under IR § 415 upward with cost of living adjustments; actuary cannot take future
incremses in dollar limitation Into account when figuring defined benefit plan con-
tributions f plan has not been amended to Incorporate Increases.-

In your letter of November 16, 1977, you asked certain questions concerning
the cost of living adjustments to the dollar limitation on benefits under section 415
of the Internal Revenue Code.

Your first question asked whether or not a defined benefit plan may contain
language that automatically adjusts the maximum dollar benefit upwards with
the cost of living adjustment to the maximum section 415 limit s determined by
the Internal Revenue Service.

The position of the Service Is that a defined benefit plan may not contain language
that provides for an automatic adjustment of the dollar limitation. This position
is clearly stated in section 5.02 of Revenue Ruling 75-481, 1975-2 C.B. 188, and in
IR-1681. If a plan does provide such language, then it does not satisfy the require-
ments of section 415 of the Code, and therefore does not constitute a qualified
plan under section 401(a) of the Code. If a plan sponsor wishes to adjust the
maximum dollar benefit upwards, an amendment must be made each year. Note,
however, that IR-1782 provides that a new determination letter should not be re-
quested if the amendment merely reflects the new limits

Your other questions basically asked whether or not an actuary may take into
account future increases In the dollar limitation when computing the contributions
that are to be made to a defined benefit plan.

An actuary must base his cost calculations on the benefits provided by the plan.
If a qualified defined benefit plan cannot provide for an automatic cost of living
adjustment to the section 415 dollar limitatioas, then an actuary cannot assume
that the plan will be amended to incorporate those Increases. If te actuary does
so, the contribution may not be deductible.

Sincerely yojgp. Winfield C. BvrJ e]9hlef. Pension Actuarial Branch.
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STATEMENT OF THE AMERICAN ACADEMY OF ACTUARIES

TO

THE PRIVATE PENSION PLANS AND EMPLOYEE FRINGE BENEFITS SUBCOMITTEE

OF THE SENATE FINANCE COMM TTEE

ON S. 2992

June 14, 1978

Edwin F. Boynton, President
Preston C. Bassett, Vice President
Stephen G. Kellison, Executive Director

The Academy appreciates the opportunity to present this statement

to the Subcommittee on S. 2992, a bill which would have a significant

impact on the work of Enrolled Actuaries under ERISA. It provides that

the Secretary of Treasury shall promulgate uniform standards for the

calculating and reporting the assets and liabilities of pension plans and

for disclosing actuarial assumptions used in such calculations.

Because of the short time period between the date when the hearings

were first announced and today's hearing, our statement today will be

fairly brief and only outline the major points to be made by the Academy.

We understand that the record will remain open for a few weeks so as to

permit a more comprehensive statement to be submitted, including some

pertinent exhibits. In particular, the Academy has under way a study on

presentation of actuarial liabilities which is very pertinent to this

particular bill and which will be completed within the next few weeks.

We plan to attach this special study by the Academy to our more complete

written statement to be filed later.

33-549 0 - 78 - 39
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As the Comiittee is aware, the American Society of Pension Actuaries

(ASPA) represents a significant number of pension actuaries who are not

members of the Academy. The two organizations combined represent approxi-

mately 93Z of Enrolled Actuaries. Representatives of ASPA have reviewed

this statement and have advised us that they fully agree with the position

taken by the Academy on S. 2992. Accordingly, although the Academy

representatives cannot speak for ASPA, this statement can be taken as

representing the commor position of both organizations.

In general, the Academy supports what we believe is the intent of

the bill. However, we believe that further clarification is needed to be

sure that this intent is properly carried out. We also believe that to

do so would require certain changes in other parts of ERISA and in the

Internal Revenue Code. We would add further that we believe that the

apparent intent of the bill may, in fact, be accomplished without this

specific legislation.

We are obviously aware of the adverse publicity given to private

pension plans recently in the press. The most recent of these stories

which reflect adversely on private pensions generally have appeared in such

publications as Fortune, the New York Times, U.S. News and World Report,

and Forbes magazine. Unfortunately, much of the information in these

articles appears to be based on misinformation and lack of understanding

on the part of the authors as to the nature and purpose of various

actuarial funding methods. On the other hand, we would acknowledge that

the variation of actuarial funding methods available to pension plans,

to be used for different purposes, has compounded the problem and led

to great confusion and misunderstanding on the part of the plan partici-

pants, the press, as well as legislators and regulators. Certainly one of
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most misunderstood items appearing in pension plan reports is what is

often called the "unfunded liability". It is this item in particular

which has given rise to so much misunderstanding because there are admittedly

a wide range of interpretations of the "unfunded liability" item.

Actuarial liabilities are calculated for three general purposes,

and the particular purpose intended will dictate the kind of actuarial

methodology which is used. The three general purposes for the develop-

ment of these actuarial liabilities as as follows:

(1) as a means of determining the annual contributions to be

made to the plan so as to provide for orderly funding of the

benefits;

(2) as a measurement of the funding progress of an ongoing

plan based upon the benefits which have bten credited to

participants up to any particular date (this might contemplate

either the value of accrued benefits for all persons who

are vested or retired, or for all accrued benefits of the

plan, whether or not vested);

(3) as a measurement of liabilities that would emerge for the

plan in the event of plan termination. (This measurement is

significantly affected by the termination insurance program

established under ERISA which sets up priority allocations in

the event of termination).

There are several funding methods available for the first purpose

defined above, that of determining annual contributions for proper funding

of the plan. This is necessary and will be discussed later. For the

purpose described in the second and third items above - that of measure-
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ment of funding progress on a "ongoing plan" basis, or as a measurement

of the termination liabilities of the plan, the Academy believes there Is

considerable merit in having consistent methodology to be used in develop-

ment of such values. Adoption of a uniform methodology would go a long

way toward reducing some of the misunderstandings which have occurred in

the past through the use of incorrect types of figures to represent plan

liabilities.

For example, many of the articles appearing in the press over the

years have called attention to the vide variations in unfunded liabilities

among companies in the same industry and even from year to year in the

same company. This is often due to focusing on the wrong kind of actuarial

values. Although we are not familiar with the source of information which

has been used in some of the recent articles, we understand that often

the unfunded liability figures used in such articles were taken from the

reports filed with the SEC pursuant to Regulation S-X. This information

is provided pursuant to SEC regulations which request "the estimated amount

that would be necessary to fund . . . the past service cost of the plan".

This rather vague description leads to rather wide variations in the

values reported to the SEC. We believe the amounts reported often com

directly from actuarial values prepared by the actuary for the purpose

of determining annual contribution levels to provide for the long range

funding of the plan, and not for the purpose of measuring the value of

accrued benefits. The figures derived from actuarial values used for

determining annual contribution levels may be totally misleading in terms

of suggesting that this represents a true unfunded liability of the

company. Such values are often only actuarial or mathematical tools used

to derive a funding level which will remain reasonably constant as a
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percentage of payroll over a long period of time. In other words, the

so-called "unfunded liability" developed by the actuary for the purpose

of determining annual contribution levels is often not a true unfunded

liability at all. It does not represent the value of benefits accrued

to date or the value of benefits that will be payable if the plan

terminated. For reasons that will be discussed later, we do believe

that flexibility in the funding methods used for determining the contri-

bution is a highly desirable and necessary tool of the actuary to provide

advice on the proper funding of pension plans.

Returning to the bill itself and the desirability of having uniform

standards for the purpose of reporting the value of accrued benefits or

the termination values of plans, we believe that uniform methodology

would be a highly desirable feature so as to avoid misunderstanding by

plan participants, the press, legislators, etc. For example, the develop-

meat of the value of accruedbenefits on a "going plan" concept could

have the following useful purposes.

(1) It could be used as a statement of the actuarial condition

of the plan as a substitute for the present Section 103(d)(6)

of ERISA, which is so complicated to administer that the

Labor Department has continued to waive the requirements

that such information be reported.

(2) It could be used for the purpose of reporting, on a uniform

basis among various companies, the amount of unfunded actuarial

liabilities to be used in the footnotes of the financial

statements of the Company, as required by the SEC.
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(3) It could be used for the purpose of meeting the test required

in Section 414(1) in the Code and in Section 208 of ERISA in

the event of mergers, terminations, or spin-off of plans.

(i.e. this measurement, which is established to protect the

rights of participants in the event of plan mergers or spin-

off@, could be simplified considerably without diminishing the

protection to participants).

(4) If the Financial Accounting Standards Board (FASB) continues

to hold the view that the financial statement called for by

Section 103(b) of ERISA should include actuarial values, this

type of measurement would be appropriate for that purpose.

We believe that one single methodology could be developed with

enough flexibility to handle varying plan conditions for all four purposes.

We are pleased to see the bill acknowledge the importance of not

requiring the Secretary to prescribe a single set of actuarial assumptions,

since such assumptions must of necessity be varied to meet varying plan

conditions. For example, turn-over rates, rates of retirement, disability

rates, assumed return on investments, rates of pay increases and other

factors vary widely among companies. Therefore, the actuary must have

the flexibility to select assumptions appropriate not only to the features

of the plan itself, but to these other conditions. ERISA recognizes this

by requiring that the Enrolled Actuary select actuarial assumptions and

methods which, in the aggregate, are reasonable and offer the actuary's

best estimate of anticipated experience under the plan.

The bill would provide for the Secretary of Treasury to promulgate

standards for the valuation of both assets and actuarial liabilities.
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We do not believe that the value of assets to be used in the presentation

of these measurements should be standardized, such as at market value,

but rather should be the value of assets used by the actuary. We have no

quarrel with the idea that the market value of assets be used in the

presentation of the financial statement prepared by the Administrator

pursuant to Section 103(b), but when the actuarial value of liabilities

is presented, the value of assets should be prepared on a consistent

basis. That is, when the actuary sets forth the actuarial status of the

plan for any of the purposes mentioned above, he is considering the

projection of these actuarial values on a long range basis, averaging out

potential future variations in experience, both in the investment returns

and in other actuarial factors. Accordingly, it would be misleading, to

plan participants and others who would read such actuarial statements,

to be required to match these actuarial values with, say, the market value

of the assets, which can exhibit wide variations over the short tern.

Since pension plan obligation is a long range one with an orderly cash

flow out of the fund in the form of benefit payments, a more stable asset

value is desirable to match up more properly with the determination of

the actuarial values.

As mentioned earlier, an Academy Comaittee is currently at work on

a project which is quite consistent with the intent of this bill as we

see it. The Committee on Actuarial Principles and Practices for Pension

Plans, after discussion with the Financial Accounting Standards Board,

has prepared an interpretation of the Academy's actuarial principles for

pension plans which basically sets forth a recommended methodology to be

used in determining the value of accrued benefits in connection with the

actuarial values to be associated with the financial statement required
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by Section 103(b) of DRISA. While the Academy does not believe it is

necessary or appropriate to include this actuarial value as part of the

flISA financial statement, that decision is the prerogative of the FASB

and we are merely complying with their request that a reasonable method

of determining such liability be developed by the actuarial profession.

This particular paper is in the final stages, and at this point we do not

know whether the lASS will accept the recomendations or not. In any

event, as soon s the paper is finalized ve will see that the Subcomaitte

is provided with a copy of it.

As indicated, we question whether legislation is currently needed

to provide for the desired uniformity in the presentation of actuarial

values. However, if Congress should decide that legislation is necessary,

we believe the bill, as drafted, needs some clarification and expansion.

For example, from the standpoint of the Internal Revenue Code, the require-

ment for uniform standards could be linked specifically to Section 414(1)

where this kind of standardized methodology would be very appropriate.

In addition, it should be recognized that there is a problem of dual

responsibility between the Finance Comittee and the Labor Committee,

since this problem also encompasses the reporting requirements of Section

103 of IHISA. Therefore, certain other sections of EISA should be likewise

amended to adopt consistent language and provide for this uniform methodology

to be applicable for other purposes. For example, Section 103(d) of

lISA, which calls for the presentation of certain actuarial values in

accordance with the termination priorities of Section 4044 of ERISA, could

be amended to call for presentation of the actuarial values in accordance

with the uniform methodology prescribed in this bill. As noted earlier,
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Section 103(d)(6) has been so difficult to administer that the Secretary

of Labor has waived the requirements for the past two years and now is

proposing an alternative presentation consistent with the ideas expressed

by the Academy. If legislation is to be enacted in this area, we would be

happy to discuss with the staff the specifics of the language and any

other changes which might be required for consistency.

While we support the concept of establishing a uniform methodology

for the presentation of the value of accrued benefits, we do question the

need for this specific legislation at this time. We believe that many of

the problems created by different methods of reporting "unfunded liabilities"

can be resolved under existing regulatory authority. In fact, there are

several current developments that would lead us to believe that the

objective of more uniform reporting of actuarial liabilities will be

accomplished in the relatively near future without additional legislation.

Among these are:

(1) The revised Schedule B proposed by the administration for

joint reporting to the Internal Revenue Service and the

Department of Labor which incorporates the ideas proposed

by the Academy in this area and substitutes more reasonable

requirements for the burdensome actuarial reporting require-

meats of Section 103(d)(6);

(2) The-exposure draft prepared by the Academy Committee on

Actuarial Principles and Practices for Pension Plans which

does set forth recommended standards for the presentation

of the actuarial liabilities of a pension plan;
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(3) The viev of the FASB that the actuarial liabilities attached

to the plan's financial statement be calculated by a uniform

methodology;

(4) Section 6059 of the Internal Revenue Code, which provides for

periodic reports by the Actuary, appears to give the Secretary

of Treasury the authority to issue such regulations, if deemed

necessary;

(5) The Securities and Exchanga Commission, we believe, also has

authority under existing law to prescribe uniform methodology

for the reporting of unfunded actuarial liabilities (such as

the Academy's recommendation).

Accordingly, the Academy does not believe that legislation of this

type is needed at this time in order to accomplish the desired goals that

we believe is the intent of this bill.

The Academy support for the concepts in the proposed bill ia based

on the assumption that the development of any uniform standards for

actuarial methodology would be limited to those kinds of situations

described earlier which call for a display of the statement of the value

of accrued benefits under the plan, either on an on-going basis or in

the event of plan termination, so as to fairly present the actuarial

position of the plan. We would not support the adoption of uniform standards

of actuarial methodology for the calculation of the ainimm or maximum

funding requirements of ERISA. That is, the actuarial methods to be used

to develop the minimum contribution requirements to provide for sound

and orderly funding of the plan are often different than those used for

the purposes described before, and we would hope that there is no intention
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to prescribe a standard methodology for purposes of determining the

minimum funding requirements of ERISA. The present structure of ERISA

and the background committee report certainly support the concept that

there should be flexibility in funding methods and assumptions. It leaves

the actuarial basis for funding levels to the discretion of the Enrolled

Actuary to select the method and assumptions thatare most appropriate for

the particular plan, and as indicated earlier, ERISA specifically requires

this.

The selection of the funding method for the purpose of determining

annual contribution levels should reflect the variation in plan provisions

as well as variations in the potential economic conditions of the employer.

With respect to this latter point, certain industries, such as utilities,

have a very stable cash flow and therefor less flexibility is needed in

the funding program designed for such a company than would be in the case

of, say, a steel company which is subject to substantial fluctuations in

its cash flow patterns over the years. Similarly, the type of plan has

an influence on the selection of an appropriate funding method. A typical

career-average pension plan financed by a deferred group annuity contract

of a life insurance company has traditionally been funded by the unit

purchase funding method; this has proven to be a very sound method for

this situation. On the other hand, in selecting the funding Lethod for a

final average pay plan, the actuary will often want to use one of the

"projected benefit" family of methods, since it provides for more flexi-

bility in the establishment of an orderly funding program to recognize the

significant elements in the pension formula.
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We recognize that these differences in funding methods can lead to

differences in annual contributions and in "unfunded liabilities". It is

for this reason that we support the concept in the bill that whenever the

"unfunded liabilities" are to be displayed (to participants, the public,

in financial statements, etc.) they should be calculated in accordance

with a uniform methodology. ,

As a matter of related interest, we will be submitting as part of

our more complete statement a pension discussion document prepared by a

research accounting group in the United Kingdom dealing with financial

reports for pension funds. One of the major conclusions of this accounting

research group is that a part of the comprehensive report which the

Trustees should provide to participants in the plan should be prepared by

the actuary regarding the overall funded position of the plan. It notes

particularly that this should be presented in parallel with, rather

than part of, the financial statement prepared by the accountant. We

would certainly endorse this approach with regard to the preparation of

statements under ERISA and would be very pleased to review further proposals

regarding the manner in which this might be implemented.

We thank you very much for the opportunity to present this statement

and, as indicated, we will file a supplemental statement within a few

weeks when some additional source material becomes available.



613

APPENDIX G

PROPOSED A)ENDHN INVOLVING "ENROLLED ACTUARIES"

Sec. 3042(a) The Joint Board shall, by regulations, establish reason-
able standards and qualifications for persons performing
actuarial services with respect to pension plans to which
this Act applies and, upon application by any individual,
shall enroll such individual if the Joint Board finds that
such individual satisfies such standards and qualifications.
The term "enrolled pension actuary" means an actuary thus
enrolled. With respect to individuals applying for enroll-
ment before January 1, 1976, such standards and qualifica-
tions shall include a requirement for an appropriate period
of responsible actuarial experience relating to pension
plans. With respect to individuals applying for enrollment
on or after January 1, 1976, such standards and qualifica-
tions shall include -

(1) education and training in actuarial mathematics and
methodology, as evidenced by --

(A) a degree in actuarial mathematics or its
equivalent from an accredited college or
university,

(B) successful completion of an examination in
actuarial mathematics and methodology to be
given by the Joint Board, or

(C) successful completion of other actuarial
examinations deemed adequate by the Joint
Board, and

(2) an appropriate period of responsible actuarial
experience.

Notwithstanding the preceding provisions of this subsection,
the Joint Board may provide for the temporary enrollment
for the period ending on January 1, 1976, of actuaries under
such interim standards as it deems adequate.

Sec. 3042(b) The Joint Board may, after notice and an opportunity for a
hearing, suspend or terminate the enrollment of an individual
under this section if the Joint Board finds that such
individual -

(1) has failed to discharge his duties under this Act, or
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(2) does not satisfy the requirements for enrollment
as in effect at the time of his enrollment.

The Joint Board ay also, after notice and opportunity for
hearing, suspend or terminate the temporary enrollment of
an individual who fails to discharge his duties under this
Act or who does not satisfy the interim enrollment standards.

Conforming Amendments

All references to "enrolled actuary" in ERISA are changed to "enrolled
pension actuary".
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INDEX OF MATERIALS TO BE
INCLUDED IN SECOND SUMISSION

A. Submission to the Pension Task Force of the House Comittee on Ed-
ucation and Labor dated June 13, 1978.

B. Transcript of "Session on Oversight Legislation" - Keeting for
Enrolled Actuaries - Karch 1, 1977.

C. Letters from actuaries containing proposed ERISA amendments.

D. Letter to Senator Bentsen on S. 2992 dated July 14, 1978.

E. Interpretation 2 of the Academy Comittee on Actuarial Princi-
ples and Practices in Connection with Pension Plans dated June
30, 1978.

F. Report of the Pensions Research Accountants Group on Financial
Reports for Pension Funds released jointly by the National
Association of Pension Funds and the Pensions Research Account-
ants Group in Great. Britain.
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AMERICAN ACADEMY OF ACTUARIES
1535 K STREET. N.W. * SUITE 515 * WASHNGTON, D.C. 20006. (202) 223-8196

TPHN 0 KEULSON, M.AA.A.EXCIVE DIRECTOR

August 17, 1978

Hr. Steven Sacher
Special Counsel
Senate Human Resources Comittee
4230 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Secher:

Enclosed for inclusion in the official record of the ERISA hearings
are two copies of our second submission referred to in both our
statement of August 17, 1978 and oral statement presented at the public
hearing on that date. The following items are enclosed:

1. Submission to the Pension Task Force of the House
Co iittee on Education and Labor dated June 13, 1978.

2. Transcript of "Session on Oversight Legislation" -
Meeting for Enrolled Actuaries - March 1, 1977.

3. Letters from actuaries containing proposed ERISA amendments.

4. Letter to Senator Bentsen on S. 2992 dated July 14, 1978.

5. Interpretation 2 of the Academy Committee on Actuarial
Principles and Practices in Connection with Pension
Plans dated June 30, 1978.

6. Report of the Pensions Research Accountants Group on
Financial Reports for Pension Funds released jointly by
the National Association of Pension Funds and the Pensions
Research Accountants Group in Great Britain.

Sincerely,

StphnG . Kellison

SGE:cs

Enclosures
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AMERICAN ACADEMY OF ACTUARIES
1775 K STxacr, N.W., Stnt 215, WAS.INCTOm, DC. 20006. (202) 2234196

EWVI'4 F. BOYNTON, %I A.A A, PRESIDENT
C/O Tilt MYATT COMPANY

26", K STREET. N W.
1VASHIN'GTOV,4 D.C. :oo.

(202) 45200*60

June I, 1978

Honorable John H. Dent, Chairman
Pension Task Force
Committee on Education and Labor
U.S. House of Representatives
Room 112, Cannon Office Building
Washington, D.C. 20515

Dear Congressman Dent:

This Is in response to your letter of May 3, 1978 inviting the
American Academy of Actuaries to submit proposals for revisions In
ERISA. Mr. Stephen Kellison, Executive Director of the Academy, acknowl-
edged your letter and indicated we would be responding by the middle of
June with as much material as we could prepare by that time.

I am pleased to enclose a statement prepared by the Academy's
Pension Committee which suggests a series of specific recommendations
to ERISA to correct problems that actuaries have run into in
the course of working with the new law. For simplicity, this is an organ-
ized in outline form with relatively little discussion. We thought
this form of presentation might be easier to work with than the usual
type of written statement with a long discussion. However, Academy
representatives would be happy to meet with staff or the Committee to dis-
cuss the reasons for these specific proposals.

I would add that because of the timing for submission of these comments
these should not be taken as official representations of the Academy
per so. Rather they are a collection of proposed changes prepared by
the Academy's Committee on Pensions reflecting the views of practitioners
with long experience in the field.

I trust that these suggestions will be helpful to your committee in.
coming up with proposed revisions to ERISA. If we can be of further assis-
tance, please do not hesitate to call upon us.

Sincerely,

Edwin F. Boynn

EFB:ta

33-549 0 - 78 - 40
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3(2) (i) Amend Section 3(2) to exclude discretionary

supplemental psvyents by plan sponsors to

existing retirees from the definition of a

pension plan.

(ii) Amend Section 3(2) to exclude severance

payments from the definition of a pension

plan.
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ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED AMENDMENT

3(22) Section 3(22) should be amended to exclude

disability benefits from the term "normal

retirement benefits."

Presently, disability benefits in excess of

the basic pension amount are subject to the

accrual requirements of the Act. There are a

number of plans where the disability retirement

benefit is determined independently of the

basic pension benefit and is in excess of the

prospective basic pension benefit. Such

disability benefits are intended for the specific

contingency of disability and do not have income

deferral characteristics or any of the basic

features of pension plans. Unless disability

benefits are excluded from the term "normal

retirement benefits", employers with arrangements

of this type will be encouraged to provide

disability benefits outside the pension plan

which may not be in the interest of employees.
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ERISA CODE
SECTION SECTION DESCRIPTION OF PRCPOSED AMENDMENT

3(24) Permit normal retirement age to be -

(I) first of mouth following 65th birthday

(ii) any date in mooth in which 65th birthday

occurs

(iii) contract anniversary of the year in which

65th birthday occurs



621

ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED A,ENDMNT

103(a)(3) Amend requirements in Section 103(a) (3) (A)

for statement by an independent qualified public

accountant in connection with Annual Reports and

require accountants to rely on the certification

by an enrolled actuary, certified bank and

insurance company reports.

The activities of accountants should be limited

in scope to a thorough review of the assets,

benefit payments, and other financial aspects

of the pension fund. Generally, accountants

have ignored Section 103(a) (3) (B) of the Act

which states that the accountant has the right

to rely on the certification of an actuary. As

a result, accountants have taken the position

that not only the transactions of the fund, but

the actuarial assumptions, methods, procedures,

etc. must be reviewed. The added cost in

duplication of work is considerable.
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ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED AMENDMENT

103(c) (4) Amend Section 103(c) (4) to eliminate the

requirement to report a change of enrolled

actuary when the~change is due to a reassignment

of enrolled actuaries within the same firm or

when the enrolled actuary remains the same

but the firm changes.
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ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED AMENDflENT

103(d)(6) Delete paragraph (6) of ERISA Section 103(d)

requiring that the Annual Report include the

present value of all of the plan's liabilities

for nonforfeitable pension benefits allocated

by the termination priority categories in

Section 4044.

The calculation of the amount of liability by

all of the PBGC termination priority categories

rules and procedures would be extremely complex

and quite costly and is of little, if any,

significance with respect to an ongoing plan.

Any set of such calculations will be extremely

transient, and unintelligible to virtuallyal

participants, and will be purely academic for

plans which are not about to terminate in the

immediate future. A more practical disclosure

would be the present value of accumulated benefits

and the actuarial assumptions used in these

computations.
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ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED AMENDHNT

104 (a) Amend Section 104(a)(1)(C) to delete the requirement

of filing with the Secretary of Labor a summary plan

description at the time it is requested to be

furnished participants and beneficiaries. Also

delete requirement in Section 104(a)(l)(D) that

modifications and changes to the summary plan

description be filed with the Secretary of Labor

within 60 days after the modification or change

is adopted or occurs. Recommendations are the

same as recommendations no. I and 2 of the report

of the Federal Paperwork Commission.



625

ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED AMYNDMENT

104(b) Amend Section 104(b) to abolish the requirement

that plan administrators provide employees with

a summer of the annual report (Form 5500).

Except in unusual circumstances, the summary

annual report does not provide any information

which is of assistance to participants. The

experience to date is that employees regard this

as "Junk" to be thrown away. Yet it has s cost

which either directly or indirectly reduces the

amount available to provide benefits.

The complete annual report is available to all

participants upon request. Therfore there is no

need to provide a summary annual report, and the

requirement for it should be deleted from ERISA.
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105 Amend Section 105 to specifically allow plan

sponsors to provide plan participants once a year

a computerized employee statement containing

the required information computed as of the

same date for all participants.
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202(a)(1) (A) 410(a) (1) (A) Permit employees to become plap participants

not later than the beginning of the plan year

follow ing the date on which the employee attains

age 25 and completes one year of service.



(O1r.surCD
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DMESCRtTION (IF IRflPOS1) ANND'NT

202(a) (3) (A) 410(a) (3) Expressly permit the elapsed time method of

203(b)(2)(A) 411(a)(5)(A) measuring service as authorized by the regulations.

Further provide that under elapsed time, no credit

has to be given for periods when the employee is

not actively employed by the employer.

I*ERI. A
SICrION
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203(a) (2) 411(a)(2) Provide that the IRS may not require a plan to

provide a more stringent vesting schedule than

one contained in Section 411(a)(2) of the Code

unless there has been a judicial finding that such

schedule discriminates in favor of the "prohibited

group".



630

I I I A \rJli

I W P104 iIRIIII.M AINIIN

203(c)(1)(B) 411(a)(lO)(B) Eliminate the requirement of providing

former plan as vesting alternative to five-year

employees if amended plan improves vesting or

does not adversely affect anyone's vesting

position.
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204(b) 411(b) Permit years of service to be rounded to the

nearest tenth, month, or other reasonable

unit in calculating the benefit.
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204(d)(1) 411(a)(7) (1) Amend Section 204(d)(1) of ERISA and

204(e) Section 411(a)(7)(B) of the Code to eliminate

entirely the $1750 rule for pre-retirement

payouts for defined contribution plans.

(ii) Amend Section 204(e)(3) of ERISA and

Section 411(a)(7)(C)(iii) of the Code to limit

the "buy back" period to two years after resuming

employment.
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Provide that the joint and survivor annuity

requirements do not apply to an individual

account plan in which (1) the participant has

the right to elect to receive his benefit in a

form which is independent of life contingencies,

and (ii) upon the death of an employee who has the

right to elect early retirement, if any, the

employee's account balance is vested in his

designated beneficiary.

(U1I)E

205(a) 401(a)(11)(A)

33-549 0 - 78 - 41
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205(b) 401(a)(11) Amend Sections 205(b) of ERISA and

401(a)(11) of the Code to provide that a

disability benefit will not be considered an

early retirement benefit.
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205(c) 401(a)(1l(C) (i) Provide that the plan may take into account,

in determining the qualified joint and survivor

annuity required to be paid hereunder, the

equivalent vilue of any company - provided death

benefits, from group insurance or otherwise, paid

on account of the participant's death.

(ii) Provide, subject to Section 205(f), that any

option election period terminates on the date

annuity payments start.
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206 411 Allow pension plans to reduce pensions by any

state unemployment compensation benefits payable
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206(b) 401(a)(15) Clarify that, notwithstanding anything to the

contrary, a plan may adjust benefits of such

a participant, subject to the integration rules,

by reason of any increase in the benefit levels

or wage base under Title It of the Social Security

Act, if such increase occurs before the earlier

of the participant's date of separation from

service or annuity commencement date.
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ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED AE4ENIXENT

208 401(a)(12) (1) Revise these two sections to read
414(1)

substantially as follows:

"A trust which forms a part of a plan shall

not constitute a qualified-trust under

section 401 and a plan shall be treated as

not described in section 403(a) or 405 un-

less in the case of any merger or consolida-

tion of such plan to, any other trust plan

after the date of the amendment to this

subsection, the ratio of assets to he pre-

sent value of accumulated benefits for each

participant in the plan is equal to or

greater than the ratio immediately before

the merger, consolidation, or transfer.

TIis subsection shall apply in the case of

a multiemployer plan only to the extent

determined by the Pension Benefit Guaranty

Corporation."

(ii) Section 208 of ERISA should also be

revised to reflect the same change to the

use of a funded ratio for purposes of mer-

gers and spin-offs.

(iii) Clarify that the section does not

apply to de minimis transfers of employees

between plans within the same controlled

group regardless of whether assets, liabil-

ities, both, or neither are transferred.
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209(a) (1) Revise 209(a)(1)(B) to exclude non-vested

employees from the requirement. Delete

(209) (a) (1) (C).
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ERISA CODE
SECTIO4 SECTIONS DESCRIPTION OF PROPOSED AMENDMENT

302(b)(2) (0) 412(b)(2)(d) In connection with the use of the alternate

funding standard count, change the period

for making up any deficiency upon return to

the regular funding standard account from

the current five years to a much longer

period, . 15 to 30 years.
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302(c)(5) 412(c)(5) Eliminate the requirement for changes in the

funding method or plan year to be approved by

the Secretary of Treasury. It is sufficient

just to report other. and allow the Secretary to

challenge them.
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ERISA CODE
SECTION SECTION DESCRIPTION OF PROPOSED AWNDKENT

4
15(c)(1)(B) Provide that the 252 limitation does not

apply to tarLet benefit plans.
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503 Clarify that the plan need not contain the claims

procedure so long as it is communicated to the

participant in the summary plan description.
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4
04(a)(7) Provide that upon termination of a plan that

has been in existence for 5 years or more, any

contribution to the plan which does not exceed the

excess, if any, of the value of the guaranteed

benefits over the plan assets is deductible.
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6058(b) An actuary can not certify to the assets 30 days

before the date of merger. Change"30 days before"

to "180 days after".
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.15(d) Allow plan language to provide for automatic

cost of living adjustments.
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Title IV The P8CC will soon submit its report on CELI and

uultiemployer plans to Congress. In preparing

the report, the PBCC has consulted with various

actuaries amons others. We urge Congress to give

serious consideration to the PBGC recommendations.

The Academy will be pleased to offer coments on

such recommendations vhen available. Thus, no

attention has been focused on major issues under

Title IV at this time.

Suffice it to say that serious consideration is

required with respect to:

1) the levels of guaranteed benefits;

2) residual obligations of participating employers

in multlemployer plans;

3) CELl; and

4) providing greater availability of assets by

encouraging sccelerated funding.
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4022(b)(8)(B) Eliminate $20 per month; and clarify that

social policy does not require guarantees

of benefits payable prior to age 65 in excess

of the comparable percentage of the accrued

benefit available under the Social Security

system.
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4044(a) Simplify allocation (especially Section 4044(a)(3))

and provide that no non-guaranteed benefits may be

allocated assets before all guaranteed benefits

are allocated assets.

33-549 0 - 78 - 42



650

I ':1' I~I -'"

* ' i 'I $' il : .I . I S lP1 14 (1 .I'F)ROSEI) AFWNI)lI'*Nf

Amend ERISA, or any applicable law, if

necessary to reverse the recent Daniels

Decision by the Court of Appeals of the 7th Circuit.
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AMERICAN ACADEMY OF ACTUARIES
111 K STRET. N W * SUIM WI3 . WASHINGTON. D C .(WO * (NJ2; 27' SI

ST'nPHEN 0 KEUJSON. M A A A
.EXECUTIVE DIRECTOR

July 14, 1978

Senator Lloyd M. Bentsen,
Chairman
Subcommittee on Private Pension Plans and
Employee Fringe Benefits

Committee on Finance
United States Senate
2227 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Bentsen:

The American Academy of Actuaries wat pleased to present a written
statement at the public hearing on S.2992 on June 14, 1978. We under-
stand that this statement will become part of the official record of the
hearing and are enclosing another copy for your convenience.

The last paragraph of our June 14 statement indicated that the Academy
planned to "... file a supplemental statement written a few weeks when some
additional source material becomes available". We understand from the
Subcommittee staff that the record is remaining open through July 14, 1978.

The additional source material mentioned above is now available and is
enclosed with this letter for the record. This material consists of
two documents.

The first is Interpretation 2released on June 30, 1978 by the Academy
Committee on Actuarial Principles and Practices in Connection with
Pension Plans. This committee is the group officially charged by the
Board of Directors of the Academy to examine and develop actuarial
principles and practices for actuarial calculations with respect to
pension plans. Th, context of this Interpretation and its relevance to
S.2992 was described on pp. 7-8 of our June 14 statement as follows:

"As mentioned earlier, an Academy Committee is currently
at work on a project which is quite consistent with the
intent of this bill as we see it. The Committee on
Actuarial Principles and Practices for Pension Plans,
after discussion with the Financial Accounting Standards
Board, has prepared an interpretation of the Academy's
actuarial principles for pension plans which basically sets
forth a recommended methodology to be used in determining
the value of accrued benefits in connection with the
actuarial values to be associated with the financial state-
ment required by Section 103(b) of ERISA. While the
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Senator Lloyd H. Bentsen -2- July 14, 1978

Academy does not believe it is necessary or appropriate
to include this actuarial value as part of the ERISA
financial statement, that decision Is the prerogative
of the FASS and we are merely complying with their request
that a reasonable method of determining such liability
be developed by the actuarial profession. This particular
paper is in the final stages, and at this point we do not know
whether the FASB will accept the recommendations or not. In
any event, as soon as the paper is finalized we will see that the
Subcommittee is provided with a copy of it".

The second is "The Report of the Pensions Research Accountants Group on
Financial Reports for Pension Funds" released jointly by the National
Association of Pension Funds and the Pensions Research Accountants Group
in Great Britain. This document was mentioned on p. 12 of our June 14
statement as follows:

'&. a matter of related interest, we will be submitting as
part of our more complete statement a pension discussion
document prepared by a research accounting group in the
United Kingdom dealing with financial reports for pension
funds. One of the major conclusions of this accounting
research group is that a part of the comprehensive report
which the Trustees should provide to participants in the
plan should be prepared by the actuary regarding the overall
funded position of the plan. It notes particularly that
this should be presented in parallel wiLh, rather than
part of, the financial statement prepared by the accountant.
We would certainly endorse this approach-with regard to the
preparation of statements under ERISA and would be very pleascJ
to review further proposals regarding the manner in which Lhis
might b( implemented".

In closing, we are pleased that we were able to provide these two additional
documents to the Subcommaittee in time for inclusion in the record. The
Academy stands ready to participate in further deliberations on S.2992 and
related legislation. Thank you for your consideration of these materials .

Respectfully yours,

St en G. Kellison

SGK:gdb

cc: Mr. Edwin F. Boynton
Hr. Preston C. Bassett



653

I 6R'-. v .. ,, € "1 .4 .."°''- ""

* ; t-4t" '. i." ." k tI" , .1 -:-:*, -,-' -::d "

" . .: 4. '... ;o.' . , . • . . . : ..

a' i''4,, co

:. . ,-, o . . ., . . ,. . . . . .t .,.,. ,- , . .

AlA

. . . , . . '. "'. A- '.. *: ",, '-... *.:' €
-"-' ° ~~~~~~~~~... ........ t.'", o . ..... . . t . I"... L

CLL 4 '

".•' -- I t. " .- • -T'• -4 at

ID .

'A' P1 3 A

BEST AVAILABL COY .

• , .". :n, , . - t . . , -.I ' . . . ,. -,- - . .- , .--- .' t v2 ''' . i | "

BEST" : AVAILABLE"': ,"'.," COPY" ". ,."" r ,



654

Financial Reports
for Pension Funds

0 Pensions Resw-h Accountants Group 1978
JI rights reserved. Nu part of this publication may be

produced in any form without the prior permission of
the Pensions Research Accountants Group.
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FOREWORD

PRAG: A Discussion Document

The NAPF have been delighted to agree with the Committee of PRAG - the Pensions
Research Aountants Group - that in order to asist in the circulation of their
Report on the preparation of Pension Fund Accounts, it should be included in the
Notes on Pensions Series and iued to all members.

Although PRAG includes a number of NAPF members It is independent of t
NAPF. Nevertheless we consider this report of such importance that we cided to
circulate It to 0l NAPF members a DOuuion Document.

In this way we hope that the Report will achieve wide crculation amongst the
various responsible professional bodies. Hopefully, it ny prove possible that a
mutually agreed code of practice as to the manner of Pension Fund Accounting
can be established. setting out the separate and joint responsibilIties of Auditors.
Actuaies. Pension Fund Manages and Trustees.

K. 0. SMITH
Oha~MPA

2
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SUMMARY OF CONCLUSIONS

1. Occupational pension schemes in thie United Kirgdom have giovn very rap-01Iy
to a position of national importance. but their financial reponing methods hafe Mit
developed correspondingly.

2. The trad,tional balance sheet produced by accountants is a source of contusion.
PRAG suggesus that it be replicd by a net maseu statement.

3. As part of a comprehensive annual report trusete should provide members; of
the scheme and other interested parties with a suitable report from the fund's
actuary on the overall financial situation. This should be presented in parallel with.
rather than as part of, the financial accounts.

4. Adopting these proposals would help to solve the present demarcation prob.
lems experienced by auditors and actuaries, to the advantage of all concerned.

6. Members of schemes should normally be offered a simplified report, wth
acsa to the full version on requesL.

. Trade unions recognised by the employer should be provided with lull
Information about the scheme.

7. Where insurance policies form a means of funding. periodical valuations afe
required in order to provide more satisfactoty financial repous on such schemes.

8 An adequate report on the fund's investment objectives and achievements Is
essential. PRAG's proposed format for the annual acounus provides a good frame-
work for such a report.

5
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INTRODUCTION

1. Pension funds occupy a prominent piece of increasing importance in the
nation economy, almost half the working population is in membership of occu.
national pension schemes, the benefits and contributions of which are now key
features of industrial negotiations. However this increasing social and economic
impact has not been matched by work in the field of pension fund reporting and
many of those most closely involved have for some time considered this to be an
unsatisfactory situation.

2. It was considerations such as these that led to the formation in July 1976 of
the Pensions Research Accountants Group I'PRAG'). Those attending the finst
meeting adequately represented most professional interests likely to have views on
how pension fund reporting might be improved. Both public and private sector
schemes were represented as well as those with prolessional involvement in the
ac. - .' valuation and auditing of pension schemes. This nucleus of people quickly
agreed that there was much work to be done if a new impetus is to be given to
pension fund reporting and the fint task should be to publish a study on the annual
reports of pension funds.

3. The inaugural meeting was accorded an appropriate degree of publicity in the
professional press and enquiries were received from some who were not present but
none the less had something to offer the project. As a result five working parties.
seletad to cross professional boundaries, were formed with clearly defined areas of
research; their preliminvy finding were subsequently sifted and collated by a
drahkn committee. The recommendations made in this study therefore represnt a
consensus emerging from a wide range of profesional interests over the past 12
months.

4. This - the first report of PRAG - is addressed primarily to practitioners with
reponsibility for pension fund reporting and accounting; but the Group hope that
its conclusions will be of nearest to pension fund trustees. to those with manar
@trial resonsibility for pension administration, to trade union representatives 1who
are paying an increaA;;;y active role in pension fund matters) and. not least, to
members and students of those pofessional bodies which require an understanding
of pension fund reporting. The underlying purpose of this research is to influence
thinking and the development of accounting for pension funds. It is smn as a
logical development from the Government's White Paper on the disclosure of
information and member participation fCmnd. 6514).

S. The Group readily acknowledges the support of individual members, and of
their employers, in the production of this study; its conclusions and recommen.
d€tior should not however be regaorded as representing their individual views.

6
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HISTORICAL BACKGROUND TO PENSION FUND REPORTING

6. Occupational pension Schemes in the United Kingdom have largely been a
development of the twentieth century. Pior to this time pension arrangrments. of
any, wetre usually on an ad hoc basis, although there were notable exceptions: lot
example a comprehensive non-Contributory Civil Servce scheme was establist.ed
in 1834. Since the 1930's there hs ben a prienomenal grdvkt in ins spread of
occupational pension schemes and recently there were estimated to te about
20,000 employers who have schemes with ten or more members.t

7. Employee involvement in the running and trusteeship of schemes has tra.
ditionally been minimal, particularly in the private sector. However. historically
a number of private sector companies have taken a paternalistic attitude and given
priority to the welfare of their employees, in particular by looking after their
interests long after they have ceased to be in employment.

8. From a legal point of view most schemes are trusts and under trust low
trustees ire accountable to the beneficiaries of their trusts. In addition pension ar-
rangements are forming an increasingly important part of employees' conditions of
employment. Although ne practice was normally to prepare audited accounts, it
was not usual for copies of these or any form of trustees' report to be available to
the beneficiaries. Of course thare have always been a significant number of except.
tions, particularly where the trustees hatJ a duty under the ruin to circulate certain
financial and other information to members. (This particularly applied to those
schemes which were registered under the Superannuation and Other Trust Funds
(Validationl Act 1927).

9. The special nature of pension funds has to some extent been recognised by
the professional accounting bodies, and the latest advice from the Institute of
Chartered Acountants in England and Wales to practitioners. is set out in record
mendation N21. However. this recommendation was issued in 1060 and since then
the pensions industry has seen substantiaI development in step with the march of
soal and economic events,

I Depertment of Employment Gazette - May 1977

7
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CURRENT THINKING ON PENSION FUND REPORTING

10. The Occupational Pensions Board IOPB) in its report on the question of
Solvency. Disclosure of Information and Member Participation in Occupational
Pension Schemes (Cmnd.S904) pointed out the lack of specific legal requirement
as to disclosure of financial information and recommended that on request each
member and beneficiary of a pension scheme (urless fully insured) should be given
a copy of an manual report which should contain the annual accounts, the auditors'
report, details of the scheme's investments, a certificate prepared by the actuary at
the latest valuation, showing the extent to which accrued benefits would be secured
on the immediate discontinuance of the scheme, and a statement by the actuary
giving his recommendation. at the most secant valuation, on the rate of contribution
to be paid. the bass used in making this recommendation, and the level of funding
which this was intended to achieve. It was envisaged that all this information would
be presented in a form laid down by the Board.

11. The Government. in accepting these recommendations, also felt that the
annual report should indicate, in general terms, the Investment policy being fol-
lowed They have since indicated that in practice they propose to leave the form
and content of the annual accounts to be settled by the professional accounting

12. The Employment Protection Act. 1975 gave independent trade unions a right
to information neccsary for collective bargaining. In some circles the present think-
ing is that the right to receive a pension in retirement from an occupational pension
scheme is deferred pay and should fall within the scope of collective bargaining
This a certainly the view of the Trades Union Congress who in their book on occu-
pational pension schemes3 stated:

Pensions, in the past, have too frequently been regarded as a gift granted in
enpct of long and faithful service as an act of benevolence by the employer.

This view is unacceptable to trade unionists but pension schemes developed
under the influence of such attitudes, and there remains a heavy legacy from
th- past which at present too often prevents their proper use. This is now
changing, largely due to the influence of trade unions but supported by legis-
lation such as the Social Security Pensions Act. Money set mide to provide
for future benefits is as much earnings of the worker as the money in his wage
packet. Pension schemes therefore should be the result of freely negotiated-
joint decision by a group of workers to set aside part of the income currently
available to them and to save is, collectively, for ther future use'.

This obviously supports the idea that financial nnformalion should be available to
recognised unions as well as o members.

2 Command 6514 - Occupational Pension Schemes

The role of members in the running of schemes

3 ocupalroWW Pension Schemes - A TUC Guide

8
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13. In view of the interest being shown by the various parties already mentioned.
the Group set out to ascertain whether the members of schemes generally showed
interest in accounting information. A survey among Group members produced
remarkably consistent findings which were:

(a) when abbreviated account were issued to members with an offer to
supply the full version no requistu were recetvd;

(b) members did not understand why. with the apparently large amount in
the fund, there could be any difficulty about giving much needed current
pension increases.

This seems to bear out a general impression that, as presently constructed, pension
sctseme reports give little satisfacton.

9
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PRINCIPLES GOVERNING PRAG'S APPROACH

14. Before summauising what the Group thinks is good practice, it is right to out.
line the conssderations which have shaped the proposals.

IL First, it is taken for granted that UK pension schemes are. for the most pan,
funded rather than pay-as-you-go, and will remain so in the foreseeable future.
Hence it will contire to be imponant for any financial reporting system to deal
with the solvency of the scheme. This means presenting figures derived from two
rather different disciplines: accountancy and actuarial, and differing opinions are
held as to their relative scope and emphasis.

16. The Group takes as its starting point the relationship between the trustees
and the other interested parties (mainly the memblo., and the employee). The
trustees are regarded as the principal parry; they employ the scheme' officials
fat least functionally) and they are effectively the client so far as auditors and
actuaries are concerned. Hence, the OPS's suggestion that the framework of the
financial report should be a trustees* report, with the other necessary components
aching thereto, is entirely helpful. In the Group's view if each party's relation-

ship to the trustees is Clear, there should be no demarcation problems between the
various professional advisers.

17. This leads to the conviction that actuarial information should be presented
in parallel with, rather than u part of. or subordinate to. the accounting informal
tion, and that the auditors' report should not normally refer to the substance at
the actuarial report. Whilst emphasising that this seems the only practical way
forward, the Group notes that amongst a number of auditors there Is the sincerely
held view that despite anything the client (i.e. the trustees) may say. the auditors'
own professional standards will compel them to review the actuarial information
(and presumably to comment if necsary) on the grounds that their name will be
assoited with the whole set of financial stateennts in the minds of members and
other users. The Group is bound to acknowledge that the exercise of independent
jMgement by prolessional men has been a force for good in the regulation of com
merce. In this case, however. the result has been considerable misunderstanding end
conhsion about the financial affairs of pension funds.

18. The Group believes the focus of confusion has been in the use of the con-
ventional balance shale, where the reader may be misled Into thinking that for a
pension seme the balance sheet describes the 'state of affairs'. Indeed it has often
been the endeavour of the auditors to report whether the balance sheet represents a
'true and fair view of the state of affairs' of tN scheme. Such an approach vhich is
derived too slavishly from Companies Acts rluirements Is Inappiropriate and. in
practice, harmful.

19. The annual accounts of a commercial organisation ae designed to show how
th company has managed its af fairs during the review period and whether It has
generated a profit or a loss as result of its activities. Its balance sheet isa 'unapshot'
of its financial position on a particular date. Accounting piatici has focused an
'state of affairs' reporting to shareholders and company auditors have very properly,
emphasised the importance of this concept in the phrasing of their audit repors.

10
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20. There Concepts ale meaninlgis in the management or undar4ndng of
pension funds. wte.ch occupy a fundtsnntlly different posilon from cownrrarc.0!
orgn4sations. Pension funds are ussential:y devices for matcninrg long term ccrnml.
menu to pay pensions and other benefiu with the assts which will create the
financial capKity to meet these long term liabilities. A pension fund's liabilities
cannot be determined by conventional counting pctiace. nor can the fund be
adequately described in accounting terms which pay attention to facts rather than
pcobabilities.

21. The underlying financial position of a pension fund is revealed in the actuarial
valuation report which is concerned with the ability of the fund to meet its long
term liabihites. As pars of this process the report may show that the fund is in
'suplus° or depict ' - but these terms are not used in the normal commercial sense
- they indicate a probability rather than an accounting certainty.

22. Since the objectives of pension funds are so fundamentally different from
those of commercial organizations it Is urrealistic and unfair to expeKl them to
report on a commercial bais. The Group holds the view that the Lhort term financial
reporting arrarments for pension funds should be designed to s",w how the trus-
tees have discharged their responsibility for the stewaidthip p the money under
their control and the way in which the ssets of the fund have been mse&d and
deployed. These aspects can be incorporated in accounu comprising an income and
expenditure statement together with sutaumenu Ohin net sets movements and
net isses. all of which are described In greater detail in the next section. These
report ha ben designed to show those things which are most relevant to the
particular accounting period and the Grouo is content to leave the actuarial valua-
tion report to bring out the l term financial position of the fund.

23. While the Group ernestly commends the general approach outline In this
report, it does not suggest that a standard ptsentation is appropriate or desirable.
For the present, experiment deserves to be encouraged to discover what the users of
financial statornts find understandable and helpful.

24. In summery therefore the Group believes that the wa report of a penoion
fund should comprise the following:

() Tnm' repon

(b) Actuarial repor
Ic) Acounts
1d) Auditors' report

25. The above documents may well be lengthy and complex. The Group therefore
commrnnds the practice of preparing a simplified repon for issue to the members of
the scheme the aim of which should be to communicate to members in a simple and
uraightforwaid manner the financial position of the fund. In panicular, It should
show how the Income of the fund is disbursed, and invested, and ensure the memw
bers that the fund is being properly managed. The simplified report would com
prise an abbreviated version of the kcome and expenditure account, tor with

11
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the net aswu movements and ret asets statements indicating the split of invest-
ments. A brief resume should be made of the reports of the trustees. the actuarns
and the auditor of the fund. Whilst we commend the practice of making a simplified
report available to all members, this should not preclude any member who so wishes,
from obtaining a copy of the detailed annual report.

12
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ANNUAL ACCOUNTS AND AUDIT

26. As already indicated, the stewardship concept of pension fund accour-ts
can be demonstrated by an account which records the income and expend-ture
during an accounting period together with statements of cr&r es in ret assets
during the period and cf net assits at t 04 er,d of it-at .4ertod. An aiia,[/.t is 2 el-k
in Appendix i. An adolntage of this prseitration is slWat the infcrnMtcin (3,sc ct.d t
corresponds simply with the inieslmmn! section of the trustees' sport, stc ,Wrig trv
way in which the assets and money available for investment ha e bien ce¢ovoytd in
pursuance of the investment policy.

27. The presentation of the information to be given in the accounts and its
completeness ve of vital importanct. As the accounts may be read by members of
pension schemes they should be presented in a form that is readily understandable
by them. The terminology should not be capable of msinerpretation and words
with e particular accountancy meaning should be explained. The accounts should
si out to be informative and care should be taken in deciding the information to
be included in annexed explanatory notes.

28. The suggested minimum information to be given in an income and expend.
ture account is as follows:

(a) Contributions. divided between members and employers; special pay-
menu and voluntary contributions to be shown separately.

(b) When charged to the fund, administration costs including professional
fees split between operating and investment cosu.

(c) Transfers to and from other funds. Because the actuarial basis of corn-
putation varies, individual, transfer club payments and bulk transfers to
be shown separately.

1d) Benefit payments divided between pension, lump sum retirement bene-
fit, lump sum death beneiu, refunds. etc. so that the utilisation of the
funds can be seen.

(a) Investment income divided in the same manner as the investments.

29. The net assets movements statement is a simple document setting out the
overall changes in the fund's net assets during the accounting perid.

30. The net assets statement presentation recommended in this study does not
require any change In the customary manner of recording the transactions of the
fund in Ils books of accounL. So far as accounting disclosure is concerned the degree
to which wess should be detailed in the usets statement is a matter for the trustees
to decide; a minimum requirement is likely to be a statement which provides an
analysis by different types of investment together with a clear indication of the
liquidity of the fund. and Appendix 2 suggests a division which is likely to be
sufficient In such cases. Some trustees may wish to go much further and to pub.
lish a detailed breakdown of their investments to the point where individual holdings
are disclosed.

13
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31. Traditionally, pension funds have tended to use book costs as the basis on
wb'shid asset should be show. Whilst book costs are readily available, and can be
derived in a very simple marrner from the normal daunting records of the trustees,
an Increasing number of pension fund-d account are .lowing assets based on market
vlueLs. It it argued thai current market values are more appropriate since they have
a direct rilevanc to the current economic situation. tsereas book cosu merely
display an acident of history which is quite irrelevant to the current linancial
health of the fund. Although the Group has a preference for a current market value
method of presentation, it is mindful of the difficulties in determining market
values for some assets such as properties and Insurance policies.I

32. The Group considers It essential that the consequences of a fund investing in
insurance policies should be disclosed in the annual xc counts. This may well involve
procedures which, hitherto, have not been customary, especially in the establish-
ment of realistic values for the Purpose of the net assets statement The suggested
accounting treatment and procedures-ii given In Appendix 3.

33. In the particular case of leasehold property, adoption of the market value
basis for the annual accounts does not invalidlte the conventional system of re-
cording cost and rntiseion f ur In the books of account. However, the
amount set aside for amortimtion for the year does not appear separately in the
counts, being subsumed in the figure for change in market value.

34. Although it c n be expensive to have a valuation of cetain arts such as
ixopertis and ireurance policies, it is recommended that all such assets should be
valued at least every three years - the basis used being explained in the woom-
panying notes to the sccounts.-

35, Irrepective of the method by which the assets are introduced into the net
asset sUterqt, the supporting notes should show, comparatively. both book cost
aid markt v!ues, so far as the figures are available. Where a full schedule of in-
veitments is not given, it is desirabis to disclose any Investment amouning to more
than 5% of th total aess. of Oh fund (by market value). It the fund owns more
than 5% of a particular rAs;ness this should also be disclosed.

38. The other net assets of the fund will need adequate disclosure In the noss If
not in the net asseu sttsmenL A note should distl4oe balances with the employer
and any investmnts in the employer's business, including property on lease and
loams (Indicsting whether or not securedl.4

37. The amount of money held on trust by the trustees awaiting the exercise
of their discrtien (e.g. lump sum death benefits) should be shown as e no:a to the
aiccints if not already disclosed separately In sundry creditors.

38. A statement of accounting policies is axiomatl and should be drawn up in
simple terms. This swrtment should follow immediately after the a ounts, ideally

4 Occupational Pensions Board Memorandum 43 paragraph 44)
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on the page opposite. The statement should cover those areas that might be accorded
differing treatment and where relevant the totloigr information it conis ered
essential:

(a) Whether the accounts are prepared on an accruals or cash basis.

bi Where aiet market values are shown. the metlhor of aStsrr.t- Of te e
values; lot enamp!e a mod mairl| bar..; of valuar,n of q ,c ltdrl tt
and the basis on which any premium content of overseas stocks has been
included.

(c) The method adopted for met amortisation.

(d) The treatment ot foreign currency conversions.

f1 Changes in accounting policies.

39. The Group supports the usual accounting custom of showing in the accounts
comparable figures for the previous period. Where. due to a change in circumstances
or to a change in accounting policy, a comparison of the figures for the two periods
does not provide a fair indication of what has happened, an explainaton should be
provided by way of note to the a.counts. Some funds have madt! a practCe of
Including in their accounts a historical summary of the figures in the income and
expenditure account. The Group is not convinced that. given inflation, such sum-
mairies ire girnerally meaningful but would favour experiments in presentation
technique whereby the long term trends underlying any fluctumiing investment
results could be brought out, thereby avoiding over-emphasis on the results tfo a
particular period.

40. The Group recommends in paraoraph 48 the inclusion of a statement of the
actuarial position in each annual report. It is essential that a rfe. ence to this state-
ment is included in the annual accounts and the following example is suggested;

'These accounts record the transactions of the XYZ Pension Fund during the
period e,ed ............. and they give details of the net assets at the end of the
period. For a statement of the tong-term financial positicn, reference should
be made to the actuarial statement on page ........... 0

The Current practice of Including an all too brief summary of tie actuarial position
as a note to the accounts would not then be necessary.

41. The responsibility for issuing accounts lies clearly with the trustees, and this
fal should be formally Kknowledged by their signing the ,let assets statement.
Depending on whether the fund has individual or corporate tustses. the statement
should be signed by at least two persons, being either directors of the corporate
trustee body, or individual trustees of the scheme.

42. Having considered the accounting aspects of pension funds we now turn to
the role of the auditors whose responsibilities can be summarised as follows:

(a) Reviewing compliance with appropriate legislation, Inland Revenue
approval and the requirements of the trust deed and scherime rules.

15
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(b) Reviewing the adquacy of internal control and systems.

Ic€ Ascertaining that transactions have been duly euthorised.

(d) Examining and reporting on the annual accounts.

(@I Examining the data supplied to the actuary a the bsis of periodic
VaIustionS,

A moe detailed summary of the work normally covered in audit progiammes is
giver in Appendix 4. It is of course open to the trustees to riluest the auditors
to perform additional work and to report t.it-on.

43. The Group beleves that the aliditors' responsibilities should relate primarily
to the stewardship of the sets. With this in mind they recommend that the
auditor report should be broadly a follows:

'in our opinion the accounts on pages ....... to ... give a true and fair view of
the transctions of the fund for the period ended. ................. a of the
disposition of the fund at that date'.

44. The auditors should take note of the latest actuarial report and review the
extent to which the trutees have adopted the actual's recommendations arising
from both the periodic valuations and other advice given from time to time. Failure
to comply, together with the reasons, should be noted in the accounts. If such
failure is not disclosed the auditors may be expected to refer to the fact in their
mro.

18
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ACTUARIAL REPORT

45. In paragraph 24 the Group recommends that the actuary to a pension furd
should provide a separate report to the trustees of the fund lot ,n.iurtion in iit
annual report. In particular if was concluded that. although the actuary is rorma!ly
engajed by ard reports to the trustees a,d emplo er. the eneficiari, of "e trust
should have Ihe right to a stateritni of the conclusions and gtrted recnrrar,dat.c,ns
contained in the actuary's formal report.

46. To prevent any misunderstanding, the actuary's report to members should be
phrased in a way which would avoid the use ol technical and emotive terms. In
particular the actuary should avoid terms such as 'deficiency' or 'surplus' without
defining what he means. In making a valuation the actuary has to make a large
number of assumptions about the future (such as future rates of investment return
and salary increases) and therefore any deficiency or surplus is only meaningful if
all the major financial assumptions made are given. An objective test of a funu's
solvency is by reference to the position if it were to be wound up and it is thus
normally helpful in the report to members to make a reference to the discontinu.
ance position, in addition to the going concern position. In this connection the
Group believes that care should be taken not to imply that a fund which can just
meet the discontinuance liabilities is fully funded; it is. therefore, considered unde-
sirable to publish a precise percentage figure which purports to show the degree of
funding.

47. The actuary's report should state the planned amount of the funding required
in order to enable the fund to meet its present and future liabilities. If the employer
is not making funding arranemenu which are aceptable to the acuary. this should
be stated in the report to the beneficiaries. as they are the persons affected.

48. Following a formal valuation and the acceptance of the actuary's formal
report and reommeandtioris by the trustees arid employer. the actuary should
present to the trustees a statement for publication in the fund's next annual report.
As a minimum this should contain the following elements:

(a) A valuation was carried out at (datel. - -
(bM A slated rate for rates) of contributions to the fund which has (have)

been recommended by the actuary to meet the fund's liabilities
has (have) been accepted by the employer.

() A statement as to whether or not the assets of the fund at the valuation
date were adequate to meet the accrued liabilities for benefits incurred
by that date and if not whet action, if any. was required to meet the
shortfall (including a statement as to whit is meant by accrued habilities
and how it is assumed they will be secured).

(d) That the next valuation under the rules Is due at (date).

49. If required by the trustees, the content of the report could be wider than the
minimum described above. It could, for example, include details of the mtuasial
method and bases used for the valuation and any major events since the previous
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valuation which have had a significant effect on the financial position of the lund.
A summary of the full valuation report might be suitable in some cases.

50. Full actuar al rporns are normally prepared triennially unless a major event
hae oc curred which required the trustees lot employer) to commission a full res-.
sessment. For those years whet no full valuation is published. it is considered that
there should be an up-dated actuarial report, and not merely a statement of the
position at the lat valuai in date without further comment. This report should
normally include ar appoximate indication of the discontinuance position at the
year end For most funds this would only involve the fund's administrator in pro-
viding the actuary with a few aggregate statistics. The actuary could then produce
a statement similar to that suggested in Appendix 5,

51. The above comments apply in the main to funds providing final pay types
of benefit. For other benefit structures, other than fully Insured funds, it is
recommended that similar considerations should apply.

18
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TRUSTEES' REPORT

52. The Group considers that a trustees report should provide the IacIsI lot d-
closure of matir not directly relevant to the annual accounts but yet imPanant
enough to be drawn to the members' attSaosn. In addition, the mre general tinfor
motion w Ch members would expect to be niteue 5ed in. such as details of r*rr,.er.
ship, should also be shown. ,uch a report would accompany the annual accounU in
conjunction with the other reports referred to in paragraph 24.
In practice, a 'trustees' report' often takes the form of a report by a Committee of
Manaement, or it may be the report by the pensions manager to the trustees
according to the practice of the fund concerned. In the opinion of the Group the
trustees' report should be addressed to members, beneficiaries and participating
companies, since all these parties have a direct interest in the activities of the fund.
Whilst a trustees' report will give more detailed information than the average
member requires, unions and consultants representing them will expect to be given
full information about the fund.
Such a report should therefore be in addition to, and not replace, any simplified
versions of annual reports eind amounts distributed to members. In the first in-
stance the report should be distributed to the secretary of each participating
company and to each recognized trade union. Members and beneficiaries should be
advised that copies are available on request.

63. The Group considered whether any exception on account of size or status of
the fund should be aicepted, but came to the conclusion that regardless of size.
trustees should provide the suggested information. although the quality and method
of presentation might be varied to suit the circumstance. Likewise. whether the
scheme is contribtsory or non-contributory and whether it is contracted out of the
State scheme. is Irrelevant since the padres concerned have the same degree of
Interest in the activities.

54. The Group considers that every trustm' report should contain information
about the financial background of the fund.
The basis of the employer's contributions should be stated. and whether it is a fixed
rate or whether the employer pays the balance of the cost. Any changes in contri-
bwtion rates should be reported. As is indicated in paragraph 36 the annual accounts
should disclose any materiel indebtedness with, andlor investments in, the employer-
at the year end. However this may not reflect the situation during the year and if it
fails to do so appropriate disclosure should be made in the trustees' report; for
example if there is a serious or consistent delay in paying over contributions to the
fund by the employer or the lending of money to the employer. Where the employer
bears the administration expenses of the fund this fact should be recorded.

55 Becmse they are matters of general interest-to panicipints of the fund the
following should be stated:

(a) The basis of appointment of the trustees and/or the committee of
management, with a list of their names. IThe same principles would
apply in the case of directors of a corporate trustee.) Any changes during
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the year and the rellvant dates should be given. The name end address of
the secretary to these bodies should also be shown.

(b) A list of participating employer% with changes during the year, if any.
(C) The names of profouionl advisers, and of all persons to whom the

trustees hive substantially delegated their investment powers.

56. As the readers of the report need to appreciate the size and activity of the
scheme the numbers of members (distinguishing between mites and females),
pensioners and deferred pensioners should be given, together with changes (deaths,
retirements. leaven etc.) during the yew.

57. An outline of changes to the rules during the year should be given, split
between voluntary changes and those brought about to comply with legislation.
For practical reasons these may be covered, as to detail, by referring to the an-
nouncernents made at the time of the changes. Any discretionary increases in pen.
sions should be stated, with the rates and effective dates.

511 The method of investment should be shown i.e. self administered or insured.
If the fund is self administered information on investments should be presented
with a description of the Investment policy and strategy followed during the year.
From the net asset statement exemplified In Apf. endix I a suitable table can be
developed for the trustees' report showing the cot<.-,-as of assets at market value
at the commencment of the year, the deployment of new money arising within the
fund during the year, and the changes resulting from saies and the fluctuation In
market values. An example using figures that link with Appendix I is given below
and it will be seen that these figures reoncile with the market value of the assets
held at the year end.

Market Deployment Chane Market
Valut of money in Value
.4.76 available Market 5.4.771976177 Vals

£000 £000 1000 £000
INVESTMENTS AT
MARKET VALUE
Fixed Interest securities 8,481 13.705 1.093 23.270
Equities end convertibles 14.494 (3,203) 4.792 16.083
Short term loins end deposits 1,550 (590) - 951
Freehold and long leseholds 16,i41 1,194 3.519 21.654
Short lasiehold property 1.895 446 (258) 2.083
Annuity policies 851 47 127 1.025
Uninvested 456 (300) - 156

44,668 11,290 9,273 65.231
OTHER NET ASSETS 360 1260) - 100
TOTAL 45.02 8 11,030 9.273 65.331

(Brackets indicate negative)
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In addit.on. if the trustees have apporilei exlernal fund managers t, e1n ¢h *r.,uld
be asked to submit for puitcation a separate report on their investment pAl,.i ard
strategy during the year with reference being made to it in the trustees' report In
the case of an 'in house' manager-the informaton could e;the, be treated similarly
or incorporated in the trustees' report.

59. The Group is of tIe opinion that, interpreted correctly. comparative invest-
ment performance menurement offers trustees a useful vehicle for micussing the
fund's performance With their investment managers. Whilst the trjstem' report
should state whether such measurement takes place detailed disclosure of the
results might be misleading.
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THE FUTURE

60. The Group is verl conscious of the fact the, this study ha done no more
than scratch the surface of a subject area which is rapidly becoming more involved.
It is considering further research into rlMated subjects such m:

Il Comparative investment performance memurement rmthods,

(b) Standardised terminology In connection with pension fund accounting
and reporting.

(c) The provision of informjtion by insurance companies as a basis for
placing values on pension contacts.

(d) The consideration of presentation techniques to display more effectively
the long term trends underlying fluctuating investment results during.
Inflationary periods.

22
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Appendix I
SPECIMEN ACCOUNTS

X Y Z PENSION FUND
Accounts for the year ended 5 April 1977

INCOME AND EXPENDITURE
1976 1977

000000 £0
CONTRIBUTIONS RECEIVABLE:

1.832 Noimel - Membeii 3.149
2.840 - Companls 4.801

54 Special 316
306 Voluntmry Scheme 347 8.697
214 TRANSFER VALUES RECEIVABLE (Noe 11 - 807

5.306 9.499

Leou
BENEFITS PAYABLE

711 Peions to etlird members 1.413
I.3 Lump sums on retirement 631
184 Pnns mn. ad ellowices to widows 215

274 Death benefits 377
268 Refunds of conitrbuf lon 302 2,938
139 TRANSFER VALUES PAYABLE INole 11 178
36 INSURANCE PHEMIUMS - term life -aurance 47

3,541 CONTRIBUTIONS Iu BENEFITS 6.336

INCOME FROM INVESTED FUNDS:
1,069 Fixed interest securiis 1.937

84 Equitles end conuslible 871
271 Son twrm "eer d depoiIt 146

1,336 Frehold end ong IeeIld property 1,r41
97 Shon leecehosd ptopety 107
I7 Annuity polcin 92 4,694

7,705 MONEY AVAILABLE FOR INVESTMENT 11.030

NET ASETZ MOVEMENTS

34,396 AT 5 APRIL 1976 45.02
.1305 Money avilbTe Ior investment 11.030
3.427 Chnges In investment market vlum during year 9,273

45,028 AT 5 APRIL 1977 65.331

NET ASSETS AT S APRIL 1077

INVESTMENTS AT MAFIKET VALUE
8.481 Fixed interest securities 23.279- -

14.494 Equstm aeed convenolei 6.C .3
1.550 Short term loane e deposits 951

1l..1 Freehold and lonleeeholid prope,'y 21,E!A,
1,19S Shore leeehold p operty 2.0,3

851 Annuity policies I ,02b
456 Unanveited I CA

441"s8 66.23i
360 OTHER NET ASSETS (Note 21 100

Sjined on behll of tlhe trustees

.,... , ...... .......... o................. .......... .......... ..... ... o...

. . .... ...... . .... ................. ........... ...... ........... °.......... ..

45,028 65,331

23
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Appendix 1
5 hw 2

X Y Z PENSION FUND
Notes to the counts for the year ended S April 1977

Note I - TRANSFER VALUES
The fund pays and receives transfer% on a number of different bases. Details are as
follows:

1.76 Trailw vaue 1977
Rc O&frW Pwebie 1 Rec vble Payable

C000 cow £000 C'0

37 - Bulk trvu efte 401 26
f7 f6 Undir transfer club nrae 193 53
120 123 ,nd. tiul 213 89

274 139 S01 17

Note 2 - OTHER NET ASSETS

5974 1977
£'00t . tLoO

2t Conirltiione due from Comeny 73
25 1ank euccrmi ~rklnt b4tAeS 30
70 Sildry debon: Trnmlw value S2
IS OCher S 57

400 100

Jim SiarV credhon:
is Msnbe"m* rivde 12
27 Oemh besf 40
6 Other so

100

(Note: Ac cuntin police. would be listed In eoc.danm with peregorep 38 of this
mponl

24
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Appendix 2

SUGGESTED ANALYSIS OF ASSETS

(a) Fixed interest scuriti
UK Government
Overseas Governments
Industrial:

UK
Overseas

(b) Equilies and convertible
Equities:

UK listed
Overseas listed

Convetibles:
Unlisted
Listed

(9) Short-tens S wae n dePa"i
\-p ~ U K

Loans - Ovrsee
Deposits - UK
Deposits Overem

d) Fehold and long lmehold prophet
Freehold
Long Waethold
Propemy Unit Trusts

(a) Shon Sahod proper

(If) Ineunme policies
Annuity
Other

18) LUnewed
Bank balains
Indebtedness re stockbrokers. agents etc.

Managed Funds and Unit Tnsts would be shown under an appropriate heading.

26
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Appendix 3

INSURANCE POLICIES

I. This appendix considers how insurance policies might be treated in the annual
accounts.

2. In the past schemes have frequently been calegorised as 'insured' or 'self
administered'. This distinction is now much less clear because:

(al Many large self administered funds have taken over funds with insurance
policies.

(bi Insurance policies have become much more flexible and'truty comprehen-
sive insurance of pension benefits has largely disappeared.

(c Whilst retaining an insurance base some funds which were formerly In the
insured camp have increasingly participated in the direct investment
market.

Idl The role of the consulting actuary has expanded and extended to many
of the former insured schemes, and insurance companies have made their
actuarial expertise more readily available to pension funds.

3. Whilst insurance Policies form a decreasing proportion of the total assets of
the pension funds they are still important and should be reflected in the annual
accounts of a fund In principle the decision to pay a premium to an insurance
company is no different from any other investment decision. In general premium
payments should be treated as an increase in assets in the not assets statement and
if nothing more was do'se this would result in a gradual build up in the sets slate-
ment of the insurance policy at book cost Howevir, whenever a claim is paid part
of this asset is realised and it will therefore be necessary to adjust the asset value
downwards from time to time. This can be done on some book cost formula by a
process of smortisation or by revaluation on a market valuelactuarial basis.

4. Attributing a fair value to an insurance policy is no diflerent in principle
from the valuation of other fund investments. It is a function the acuary would
r*rd to carry out as part of the regular valuation of the fund and in most cases
would be done at least every three yean. Between formal valuations a simple net
payment adusstrvenl would be a satisfactory method of updittng the asset value
until the completion of the next lull valual ton.

. Slightly different considerations apply in the case of short term insurance.
For example, many trusets insure lump sum death benefits on a year to year
basis and in this case it is entiely appropriate to show annual premiums paid tV the
insurer and sums received in settlement of claims as trinsactions within the income
and expenditure statement. Sums received from insurers (such as the proceeds of a
policy on its maturity) should be treated in the same way as income from any other
sort of investment.

!
28
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S. Some trustees poss the pension liability on retirement I 3lelly and irrevocably
to an insurance company. In cases where the liability is so transferred any premium
paid will appear as expenditure within the income and experd.ute statement arid
no transalion will appear in the statement of assets. Flo further rrcoid .s necessary
as the pensioner has no subsequent claim to benefit from the fund even if the orsu.
ramce company defaults.

27
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Appendix 4

AUDIT PROCEDURES - CHECK LIST

The following cteck list asumes a properly constituted. funded and approved
pension schema, with separate accountirg records, giving rise to accurate account,
prepsrri on apied accounting principles. The recommendations are concerned
only with principles and are not intended to riprsent an exhaustive list of detailed
audit procedures.

1. Authority

The auditor should examine and note the terms of the Trust Deed. (including all
Supplemental Deeds), rules. Inland Revenue approval. minutes of trustees, inv;t.
ment and any other relevant committees and the record of trmtees' appointments
and rasgnasio.s. In particular, the following should be checked while performing
the various audit procedures:
(a) That the trust deed and rules have been complied with In all material repects.

Ilb That contributions and benefits ha" been calculated and received or peid
in accordance with the trust deed and rules.

1c) That all appropriate transactions ha been authorisd by minute, and all
such authorisations have been complied with.

Id) That relevant legislation has been complied with.
(a) That the appointment and resignation of trustees and committee members

has been properly actioned and recorded.

2. Intornal control

The auditor should investigte and assess the adequacy of systems In operation
noting particularty the following:
(a) Control over calculation, rmeipt and subsequent recording of contributions

receivable. investment income receivable and any other relevant recurring
iterre which should be received.

(b) Control over calculation, t 1"ent and recording of all tyfres of benefits
payable and any other recurring payments, notingthat such items are properly
authorisad and w.,- ;.rtd promptly.

(c) Control over custody and titlo of scheme's amets and purchases and sales
-ihereof.

1dl Adequacy of the books of account and of various membership records.
Based upon the outcome of this review, the scope of the required audit tasting can
be determined and the appropriate action taken if weaknesses are iC.tified.

28
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3. Verificalion

The volvme of tatsir-g and precise documents to tA eaarnrJiii as opare 1rom scorr.e
to scherna. the folowrrg procedues are 1 on0cerntd PrirrArdy with the pror.C.p, o
involved.

14) Receipts in Me year
AKc.rtain that rrembers and the comrpany have conmr,.utel at tie app'rorite
fates.
Ascerlain that the scheme's aseU hrve generated the pioper amrwunt of
income and that gains and losses on sales of invetments have been properly
treated.
Ascertain that the appropriate amounts have been received from insurance
companies.
Ascertain that any other appropriate receipts which are due have been
counted for.
Asertain that the above transactions have been properly recorded within
the scheme's records, including the members' contribution records.

1b) Pyernwnr in the year
Ascertain that benefits paid were in fact due, have been properly calculated.
cc- rectly authorized and paid to the correct person.
Asrcerain that benefit payments due have in fact been actioned.
Asertain that other payments made were proper charges on the scheme or
were approved investment transactions, hive been correctly author id
and that the correct amounts have been paid to the appropriate persons.
Asenain that the above transactions have been properly recorded within the
cherne's records.

(C) Yen ccouns
Ascenain that investments represent bona fide assets to which the scheme
has gr4pd title, are properly classified and correctly shown on a reasonable
basis, consistent with previous years. Where appropriate, ascertain that
adequate provision has been made for permanent diminution of value.
Asnertain that receivables stated in the accounts are correctly calculated.
represent bona fide dgbors of the scheme, are properly classified end shown
on a basis consistent with previous years and that adequate provision has
been made for irrecoverable items.
Ascertain that required receivables re disclosed in the accounts.
Aa.ertain that significant liabilities of the scheme are stated in the accounts
aid are properly classified and shown on a basis consistent with previous
years. I
Where appropriate, confirmation should be obtained from third parties
and reference should be made to relevant specialist documents (e.g. Stock
Exchange data).
Detailed reviews of the income and expenditure, net assets and net assets
movements statements ae required.

29
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Idl Othr procedures
Oiher relevant procedures must be carried out. depending upon the circus.
stances. For example, where a sche- holds insurance policies these must be
examined, the terms ascertained and sertinised to ensure that policy require-
ments ie been meL
Ascertain that the operation of the scheme continues to meet Inlend Revenue
requirements for approval.

4. Actuarlal nwm

a) The w... "ur should be satisfied a to the quality of the members!. . and other
date supplied by the inutiwes. to the ctuary a the bai for the periodic
Valuations.

(b) The auditor should take note of the latest actuarial report and review the
extent to wYkichf tl Itena hoe wovplied with the atuary's reicomrnend-
ations end advice.

30
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Appendix 5

REPORT OF THE ACTUARY

1. We made a valus'ion of the XYZ Pert,om Fund as a1 5 Ar I ',975 As a '".It
of this valuation we have recorrrenoed that cor.tr-tjt-,1,, of a'%. rr ' I
salaries should be pa-d to the Fund by the Company, in addition to ttc .,se ia .'e
by members, to provide the pensions and other berefU for which tre Fund is liable.
We have been advised that contributions have been made by the Company at this
rate since 6 April 1975.

2. We also considered the position if the Fund had been discontinued as at 5
April 1975. At that date we estimated that the market value of 0--L assets was more
than adequate to secure accrued benefits to that date i,.e. pensions in course of
payment, deferred pensions in respect of former members and deferred r ss ions in
respect of persons in service based on penrionable salaries and service to the valu-
ation date, without making allowance for any increase to pensions in payment or
deterred pensions in deferment other than those guaranteed under the rules).

3. We hive not made a detailed examination of the Fund at 5 April 1977, but
approximate calculations that we have made indicate that a similar statement to
thatswt out in 2 above could be made sat S April 1977.

31
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Appendix 5

CITATIONS AND BIBLIOGRAPHY

Paraga~

I Department of Employment Gauette - May 1977 8

2Commmnd 6514 - Ocupationial Pension Schemes
The role of meorbnrs in the nnning of schemes 4 and 11

3Occupational Pension Schemes - A TUC Guide 12

40ocupationul Pensions Board Memorandum 43 (lpragravh 44J 38

Superannuation and other Trnust Funds (Volidation) Act 1927 S

Recommendation N21 (1960) - Institute of COarernd Accountants
in England and Wales 9

Command 5904 - Reon of the'Occupationa Pensions Board -
Solvency. disclosre of information and member
pwiicipatlon in occupational pension schemes 10

Employment Protection Act. 1975 12
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PENSIONS RESEARCH ACCOUNTANTS GROUP

Formed in 1976. the Group consist& of the accountants or
manage of some of the leading UK occuptional pension
schemes. iogither with practitionen in the actuarial and
auditing professions who are interested in the financial
administration and rprliing of pension schImes.

The Group exist to sponsor reaeui in fields directly o'
concern to the members and to act a forum for discussion
of c at developments.

Although wirtually sl the funds represated belong to the
National Association of Pension Funds. and many of the
i.divkius's concerned are members of the Pensions
.4umcnemnl Institute, the activities of PRAG and the
vlwa expressed am independent of these bodies.

Derail of membership may be obtained from the
HA-m Secretary

J. C. Richards, IPFA, APMI
c/o National Water Council
Superannuation Department
St. Ptter's Iouse
Hari gw.ad
SHEFFIELD
SI IEU
Tel. 0742 737331
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Mr. KELusox. At this time we would like to comment on eight areas
involved in the bills before the subcommittees.

A. DISCLOSURE OF ACCRUED BENFrTS

Disclosure of accrued benefits to plan participants is addressed by
both S. 1745 and S. 3017.

Section 4 of S. 1745 would require a detailed statement of benefits
to be disclosed to each participant as part of the summary annual re-
port. ERISA currently allows this information to be provided on a
request basis. It should be noted that providing this information to
all participants may entail significant administrative costs for many
plans. Some plans routinely produce this information, but not all do.
Post-ERISA experience has shown that only a small minority of par-
ticipants ever request such statements in most plans.

Also paragraph (3) (B) (ii) of section 4 would introduce a new
concept involving the projection of future benefits. This requirement
is a marked departure from current requirements and goes far beyond
the disclosure of accrued benefits. Such information is highly specu-
lative for any particular individual, and creates expectations which
will not be correct because of the varous uncertainties involved.

The best insight available to employees who wish to project future
benefits is a thorough understanding of the benefit formula as it ap-
plies to their own particular situation.

The provisions of section 221 of S. 3017 seems to us to be preferable
to section 4 of S. 1745. A question could be raised as to the necessity of
providing such information to short service, high turnover partici-
pants. Although the information is obviously useful, is it vorth the
cost of providing it? The information is really not very significant
until the participant approaches vesting. One compromise approach
might be to provide such informaiton on a request basis to any partici-
pant within a few years. say 3 or 5, of the earliest vesting date.

Despite our reservations about section 4 of S. 1745, the Academy
wishes to commend the report of the Commission on Federal Paper-
work. This Commission has been very valuable in focusing attention
on the administrative burdens created by ERISA.

B. OPINIONS OF ACTUARIES AND ACCOUNTANTS

Section 226 of S. 3017 would make some fundamental changes in the
relative roles of actuaries and accountants, and the Academy strongly
endorses this section of the bill. S. 3017 would change voluntary reli-
ance to compulsory reliance in both directions, that is, reliance on
actuaries by accountants, and conversely.

Section 103 of ERISA appears to create a division of responsibility
between actuaries and accountants. The actuary's report is concerndea
with such items as the determination of plan liabilities for future
benefits and the computations required to determine whether the plan
complies with minimum funding standards. The accountant's report
is concerned with a proper presentation of the financial status of the
pension fund itself. Despite this apparently clear division of responsi-
bility contemplated by ERISA, some differences of opinion have
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arisen between actuaries and accountants concerning their relative
roles under the act. S. 3017 would help resolve these differences.

We also feel that some additional amendments should be made to
further clarify the relative roles of the two professions. These amend-
ments are consistent with the division of responsibility between the
two professions which we believe was contemplated by ERISA. These
amendments are submitted for the consideration of the subcommittees
in appendix B.

0. JOINT AND SURVIVOR ANNUITIES

Section 238 of S. 2017 makes to significant changes to the joint and
survivor annuity requirements of ERISA. First, the date of applica-
bility is changed to the earliest age at which the vesting percentage is
50 percent or higher. Second, the benefit is no longer optional with the
employer, but would be automatic.

Joint and survivor annuities may be socially desirable in protect-
ing family members of a deceased plan participant. However, it. is im-
portant to note that this provision would mandate additional benefit
costs on any employer not already providing these benefits at employer
expense. In many instances, the additional cost burden would be
significant.

It is also important to remember that the additional benefits being
provided are basically life insurance benefits. Many will question the
logic of requiring death benefits under the pension plan and not recog-
nizing similar death benefits provided by the plan sponsor under other
programs, such as group life insurance plans. A question could be
raised as to whether pension plans are the best vehicle to impose a re-
quirement that additional death benefits be provided.

It might also be noted that this provision would place an extra
burden on the generosity of those employers who have voluntarily
provided more favorable vesting conditions than required by law.

D. FUNDING STANDARD ACCOUNT

Section 251 of S. 3017 would add a new provision concerning com-
putations in the funding standard account. The academy believes that
the language proposed in section 251 is confusing and that clarifica-
tion is needed. We are uncertain as to the intent of this section.

One possible applicability of section 251 would be to a rather com-
mon type of 3-year negotiated contract in which the benefit formula
contained step 'ate increases. Section 251 might be interpreted as re-
quiring level dollar rather than step rate funding of these benefits
over the 3-year period.

If the intent of section 251 is to require such level dollar, rather
than step rate funding, then it would overturn IRS Revenue Ruling
77-2. This revenue ruling clearly sanctions a contribution schedule in
step with benefit increases in this context.

We are also puzzled by t he last sentence of section 251:
A provision adopted hut contingent on a future event shall be deemed not to

be in effect as a provi4ion of the plan prior to the occurrence of that event.
Thi- irovision is, gite pt-erplexing and seems to be at odds with the

rest of the section.
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Consider, for example, a plan with an automatic cost-of-living fea-
ture. Does this sentence prohibit the actuary from assuming a cost-of-
living increase in future benefit projections If it could be interpreted
in that manner, the results would be most unfortunate. Imposing a
restriction of this type, while simultaneously requiring the actuary to
make his "best estimate," places the actuary in a very difficult position.

E. IMPACT OF INFLATION ON RETIREMENT BENEFITS

Section 273 of S. 3017.provides that the Secretary of Labor study
the feasibility of requiring pension plans to provide cost-of-living
adjustments.

The academy believes that a cost-of-living requirement involves
major actuarial considerations and could result in major cost increases
for many plans. Accordingly, if this study is conducted by the Depart-
ment of Labor, the actuarial profession should be deeply involved in
it.

F. PREEMPTION OF SECURITIES LAWS

Section 274 of S. 3017 provides for a preemption of various securi-
ties acts as they relate to private pension plans.

Tho academy has filed an anicus curiae brief with the Supreme
Court on the Daniel case. This brief primarily addresses the issue of
disclosure of the "actuarial probability" of receiving a benefit from a
plan.

Secondarily, it also discusses the question of a "sale" of pension plan
interests to covered employees. A number of severe actuarial problems
would result in both areas, if the lower court decision in the case, as
worded, is allowed to stand. These difficulties would be resolved by
enactment of Section 274 of S. 3017, and, therefore, the academy
strongly supports this section.

0. DEDUCTION FOR EMPLOYEE CONTRIBUTIONS

Section 303 of S. 3017 provides tax deductibility for employees of
certain employee contributions to qualified retirement plans. The tax
deductibility of employee contributions under qualified retirement
plans is a public policy issue. Accordingly, the academy takes no
position on this proposal.

However, if Congress decides to provide tax deductibility for em-
ployee contributions, the academy does endorse the simple approach
of a straight percentage limitation. Other approaches have been sug-
gested, for example, offsets of employer contributions against IRA
limits. These other approaches would not only be much more complex
to administer, but would also be of questionable validity in view of the
contingent nature of benefits derived from employer contributions.

H. UNIFORM ACCOUNTING

The academy has previously submitted extensive testimony on S.
2992. Appendix F is the academy statement presented at the public
hearing held on S. 2992 on June 14,1978.
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The following is an extract from this statement:
In general, the academy supports what we believe is the intent of the bill. How-

ever, we believe that further clarification is needed to be sure that this intent
is properly carried out. We also believe that to do so would require certain
changes In other parts of ERISA and the Internal Revenue Code. We would
add further that we believe that the apparent intent of the bill may, in fact, be
accomplished without this specific legislation.

Action at the present time on S. 2992 may well be premature. The
Department of Labor, together with the FASB, the AICPA and the
American Academy of Actuaries have made substantial progress in
resolving the issues in this area.

Section III of the written statement proposes two amendments de-
signed to eliminate ambiguities and misconceptions to section 3042 of
ERISA concerning enrolled actuaries. Time does not permit us to dis-
cuss these amendments today. However, we urge the subcommittees to
give consideration to these proposals.

In closing, the academy commends the intention of the introducers
of these various bills to resolve the difficulties created by ERISA.
Many of the proposals in these bills are highly constructive in this
regard. The comments presented in the academy statement are being
offered in the same constructive spirit.

Representatives of the academy are available to meet with the sub-
committees or staff at your convenience to discuss these, or other, pro-
posals in more detail.

Mr. Bassett and I would be happy to answer any questions you
may have.

Senator WILLIAMs. It is an excellent presentation, Mr. Kellison.
Your full statement will be not only read, but studied, and will make
a major contribution to our continuing deliberations in getting ready
to refine our legislation.

Because of the numbers of witnesses, we would like to suggest to
you that written questions may be presented for written response, if
that would be all right.

Next we will hear from the American Society of Pension Actuaries,
and their statement will be presented by Mr. William Cloer.

Mr. Johnson was listed as the witness, but Mr. Cloer is to present
the testimony. We appreciate your appearance, gentlemen; please
proceed.

Mr. CLOER. Thank you, sir.
We are pleased to be here to testify on these bills.
Generally we support the bill, S. 3017. We think it is well thought

out, and the authors clearly understand many of the problems that
have been brought about by ERISA.

Our comments contained! in our prepared statements, and the ones
that we will make at the table this morning will be confined only to
those areas that we disagree with -he bill, or where we believe amplifi-
cation is needed.

Senator WILLTAMS. Will you give us the net position of favor and
disfavor at some point briefly?

Mr. CLOER. Yes, we will.
We believe that while th6 idea of an "Employee Benefits Commis-

sion" is essentially a good one, and initially may help improve some
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lines of communication that we may have had at the start, we think
right now that it might not be such a good idea at this present time.

We think that the staffs of Labor and PBGC are becoming highly
competent and have developed lines of communication with practi-
tioners. The Internal Revenue Service has long had a comp nt staff.

We think maybe the confusion that might be created by a new
agency and loss of momentum at this time by the formation of a new
commission might wipe out any advantage that the commission would
have at the present time.

We also feel thereshould be an opportunity to assess reorganization
that was presented by the administration on August 10, and division
of responsibilities that was recommended by the President.

We emphatically support the elimination of the requirement of an
annual distribution of the summary annual report in the bill.

We strongly support the provision of section 226 relating to the
reliance by the enrolled actuary or accountant in the other's work
product. This area of the law has resulted in undue expense to retire-
ment plans. .

Moreover, since there are some accounting firms that employ actu-
aries, there are documented cases where, unsolicited, actuaries who are
members of accounting firms performing audits of retirement plans,
reviewed the work of the enrolled actuary retained by the plan and
questioned the methods and assumptions used by the plan's enrolled
actuary. This review by the accounting firm's actuary creates a clear
conflict of interest in addition to substantial unnecessary cost.

We support section 303, which would permit deduction of employee
contributions up to certain limits, but feel the section needs modifica-
tion as follows:

Because of the $1,000 limitation, we can see no reason for reducing
the allowable deduction by 20 percent of adjusted gross income in
excess of $30,000 per year.

There should be an automatic adjustment to the $1,000 limitation
which would take inflation into account. For example, increases in
the limitation could correspond to the increases allowed in defined
contribution plans under IRC section 415.

We think it is inadvisable to make it mandatory that all qualified
retirement plans accept employee contributions. Defined benefit with
EE contributions would be two plans, with attendant administrative
costs.

Tax credit for employers adopting new retirement plans is a good
idea, which we support. However, we can see no reason that the tax
credit should be limited to only small employers.

Moreover, we continue to be concerned about the reduction in new
defined benefit plans being adopted. Reasons are plan termination
insurance and requirement for actuarial certification. We would rec-
ommend additional incentives which would apply to defined benefit
plans, only as follows: (1) An additional tax credit equal to 20 per-
cent of the credit afforded by act section 304 for defined benefit plans;
(2) a change in the plan termination insurance premium structure
whereby each plan would pay a nominal flat annual charge and an
additional premium that would bear a relationship to the amount by
which the present value of vested benefits exceeds plan assets.
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Defined benefit plans should be exempt from the requirements of
revenue procedures 75-49 and 76-1, which impose 4-40 vesting re-
quirements on plans where the "key employee" test or the "turnover"
test cannot be met. The most objectionable element of these revenue
procedures is the requirement that total years of service be counted
or purposes of 4-40 vesting, rather than the employee's service fol-

lowing the adoption of the plan. This requirement to count years of
preplan service can cause a defined benefit plan to have a significant
unfunded vested liability on its effective date, and can act as a strong
deterrent to the adoption of defined benefit plans.

We see no reason for legislation which would further increase the
profusion of special master or prototype plans. We feel that current
provisions for protype plans that are adopted by financial institu-
tions-pattern plans which can be submitted to IRS for approval as
to form by practitioners, and the so-called multiple-employer plans
offer a wide range of plans that can be adopted by an employer.

While master or prototype plans may result in some savings to a
participating plan sponsor, they encourage persons who are not quali-
fied to advise sponsors on the long-term impact of retirement plan
provisions. In our experience this has resulted in many plan sponsors
adopting retirement plans which are inadvisable in relation to the
sponsor's circumstances and making inappropriate investments as a
result of the misconception that the savings associated with a "form"
pl n will outweigh the consequences of poor investment performance.

With the creation of the status of enrolled actuary in ERISA, Con-
gress first recognized pension plan practitioners as professionals.
Under ERISA, individuals who are able to pass certain tests and have
a reasonable period of responsible pension actuarial experience are
"licensed" by the Federal Government to certify to retirement plan
costs.

Currently, there are approximately 2,800 actuaries who have been
enrolled by the Joint Board for the Enrollment of Actuaries. Since
this is the sole source of federally sanctioned "expertise" in the pen-
sion field, the public tends to regard enrolled actuaries as the only
pension professionals qualified to give advice in retirement plan
matters.

Actually, only a small percentage of qualified private retirement
plans require the services of an enrolled actuary. According to the
Internal Revenue Service (IR-1950), only 24 percent of the plans
qualified during the period January to Se'ptember 1977 were defined
benefit plans, while the balance were defined contribution plans, which
do not require the services of an enrolled actuary under ERISA.

The requirements of most defined contribution plans currently in
effect are being met by professional pension plan consultants, who are
neither recognized under ERISA, nor regulated, nor required to meet
ethical or educational standards.

Consultants most frequently assist the employer in selecting the type
of retirement plan, the design of the specific benefit formula, and the
calculation of its effect. In addition, consultants work with attorneys
in reducing the plan to writing and meeting qualification standards;
preparing explanations and the summary plan description; admirms-
tering the plan, including allocation of a participant's account hal-
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ances under defined contribution plans and communication of accrued
and vested benefit information to participants on an annual basis;
completing reports required by governmental agencies; recommend-
ing the plan's funding method and providing assistance to the em-
ployer during audit.

Since many retirement plans retain the services of both a consultant
and an actuary, most pension consulting firms employ both consult-
ants and actuaries. In contrast to the 2,600 enrolled actuaries, there
are approximately 10,000 to 15,000 pension consultants providing
services to labor and industry, who are neither recognized by the law,
nor required to meet uniform standards.

One solution to this problem is to create a form of legal status for
qualified pension consultants:

1. Through legislation-Congress could set rules, similar to the
rules for enrolled actuaries, which would provide a method for deter-
mining the qualification of pension consultants. ASPA would be
pleased to offer specific recommendations for enrollment, methods to
determine qualification, and rules of conduct.

2.-By regulation-IRS could create a status such as the enrolled
agent status, which would permit limited practice before the Treasury
Department for qualified pension consultants.

The American Society of Pension Actuaries, which began its cer-
tified pension consultants program in 1976, and the International
Foundation of Pension and Welfare Plans have already addressed
the need to establish education criteria. Both organizations are spon-
soring graduate level courses of instruction and an exhaustive exami-
nation program. During 1977, 535 students sat for ASPA's certified
pension consultant exams. Techniques for testing the knowledge of
consultants are continuing to be developed and could be accepted in
lieu of governmental examinations as evidencing qualification to
practice.

The substantial benefit and practical advantage of this aproach is
clear. A professional body of pension plan practitioners, who are
ethically bound to operate plans within the spirit as well as the letter
of the law and who are subject to censure for wrongful acts, would be a
most effective extension of ERISA. The pension community could
then identify those professional practitioners who have met stand-
ards of character and knowledge imposed by an impartial authority.
High standards of educational expertise, practical experience, and
ethical behavior could be maintained and monitored. The public trust
would be assured.

Finally, the majority of qualified retirement plans, which do not
require the services of an enrolled actuary, could avail themselves more
readily of the services of an individual who had demonstrated a high
level of competence, and could engage that pension professional with
greater confidence.

We urge, for the benefit of all, serious consideration be given to cre-
ating some legal status of providing some government recognition for
the pension consulting profession.

We would caution against any legal requirement that private retire-
ment plans automatically respond to increases in the cost of living.
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The provision of automatic cost-of-living increases in private pension
plans make two dangerous presumptions:

1. That the private sponsored retirement plan is a never-ending
entity that will always have a source of contributions; and

2. That there is a relationship between the performance of the in-
vestments made by a retirement plan and the cost of living.

As a matter of fact, the retirement systems of private companies
cannot be expected to continue indefinitely into the future, in view of
industrial, technological, and economic changes in society; and a re-
quirement that would place future unknown liabilities on private con-
cerns would almost certainly act as a deterrent to the adoption of such
plans. Experience of the last few years has demonstrated that the
market value of equity investments, which are a primary investment of
retirement plans, can be severely depressed at the same time that infla-
tion is extreme. It is too soon to know whether inflation will be brought
under control. Therefore, to mandate inflation adjustments in defined
benefit pension plans would negate the effect of the tax incentives the
bill provides for adopting new plans, and would be a serious deterrent.
-We would like to offer the services of our society if the study re-

garding mandatory cost-of-living increase provisions in private re-
tirement plans is undertaken.

We do agree with the Academy's statement on joint survivor an-
nuity position, and also on uniform accounting.

I believe in their official statement we did agree to that.
We will be happy to answer any questions you may have.
Senator WmLLmAMS. We may want to put some written questions to

you, if that would be agreeable.
We appreciate very much your statement.
On your last point, on the cost-of-living factor, there is a study that

is proposed here in the bill, and you have volunteered-
Mr. CLom. To help in any way.
Senator WmLiAMS. Your attitude is clear, if the study should go

forward by the Department, you are available to advise them.
Thank you very much.
Mr. CGwi . Thank you.
[The prepared statement of Mr. Cloer follows:]
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The American Society of Pension Actuaries is a

national professional society consisting exclusively of

pension plan actua.ies and consultants. Our more than 1,500

members provide actuarial, consulting and administrative ser-

vices to approximately 25% of the qualified retirement plans

in the United States.

Our Society is pleased to be able to offer comments

on S. 3017, a bill which we have already supported in our state-

ment to the Subcommittee on Labor Standards, Committee on Educa-

tion and Labor, U.S. House of Representatives on June 15, 1978.

In general, S. 3017 is a bill which if enacted will

make significant improvements in the private pension system.

The bill, however, is so extensive that we have limited our

statement to those provisions relating to retirement plans which

we feel require supplementation, or which should be added to the

bill, or where we disagree with a provision of the bill.

We also wish to take this opportunity to offer the re-

sources of our Society if the study regarding mandatory cost-of-

living increase provisions in private retirement plans is under-

taken.
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CONSOLIDATION OF FEDERAL AGENCY

RESPONSIBILITIES FOR EMPLOYEE BENEFIT PLANS

While ultimately, the idea of an "Employee Benefits

Commission* which would be a single agency charged with re-

sponsibility for administering the laws with respect to retire-

ment plans may be a good one, we feel the formation of such an

agency is premature. For many years, the Internal Revenue Ser-

vice has done an outstanding job of administering the private

pension system and has created a large team of highly trained

specialist in the Employee Plans and Exempt Organizations branch.

while neither the Labor Department nor the Pension Benefit Guar-

anty Corporation had such highly trained staffs at the time

ERISA was enacted, in the almost four years since its passage,

they, too, have developed personnel who are knowledgable with

respect to the specific requirements of their areas of respon-

sibility and the private pension system in general.

It is possible that a portion of this trained person-

nel would not be transferred to the Commission but rather would

be reassigned to other positions within their current agency.

Employers and their professional advisors, such as pension act-

uaries and consultants have developed a reasonably high degree

of confidence and liason with the personnel of the various

agencies and are just now beginning to work comfortably within

the regulatory framework developed as a result of ERISA. The

confusion and loss of momentum that would be caused by formation

- 2 -
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of a new agency at this time would, in our opinion, out-weigh

its possible long-term advantages.

Furthermore, there should be an opportunity to assess

the reorganization plan presented by the Administration on

August 10, 1978. In fact under the reorganization plan the

Administration has assumed the responsibility to evaluate the

reorganization by 1980.

ELIMINATION OF SUMMARY ANNUAL REPORT

We emphatically support the proposal that would elim-

inate the requirement for distribution of copies of the summary

annual report to each plan participant each year. Experience

of practitioners has been that few employees who are partici-

pants in retirement plans are interested in the information

contained in the summary annual report and that the expense of

duplicating the form and distributing it to participants is al-

most totally unnecessary. The summary plan description could

contain a notice describing the summary annual report, advising

the plan participant of its availability from the administrator

and of the charge for its reproduction.

OPINIONS OF ACTUARIES AND ACCOUNTANTS

our Society strongly supports the provisions of Act

Section.226 relating to the reliance by the enrolled actuary or

accountant in the others work product. This area of the law

has resulted in undue expense to retirement plans. Moreover,

since there are some accounting firms that employ actuaries,

- 3 -
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there are documented cases where, unsolicited, actuaries who

are members o. accounting firms performing audits of retire-

ment plans, reviewed the work of the enrolled actuary retained

by the plan and questioned the methods and assumptions used by

the plan's enrolled actuary. This review by the accounting firm's

actuary creates a clear conflict of interest in addition to sub-

stantial unnecessary cost.

CERTAIN EMPLOYEE CONTRIBUTIONS

QUALIFIED RETIREMENT PLANS

The United States private pension system has been be-

hind the systems of many other countries for many years because

deductions of employee contributions to such plans have not

been allowed. For this reason, we strongly support Act Section

303 which would permit deduction by the employee of certain con-

tributions made to qualified plans. Our Society believes that

such deduction would provide a strong incentive to establish and

maintain tax qualified retirement plans. However, because of the

maximum $1,000.00 limitation, we see no reason for reducing the

allowable deduction by 20% of adjusted gross income in excess

of $30,000.00 per year. Further, if inflation continues at its

present rate, the $1,000.00 limit will be inadequate in relation

to the retirement needs of American workers in the very near

future. We would suggest inclusion of a proviso that would per-

mit an increase in the $1,000.00 limit, perhaps to correspond

with the "cost-of-living* increases prescribed in the Internal

Revenue Code Section 415 limitations. Finally, the requirement

- 4 -
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that all qualified retirement plans accept employee contribu-

tions may add to the employer's administrative burdens and

costs. Our Society recommends that this requirement be elimi-

nated.

CREDIT FOR THE ESTABLISHMENT OF

QUALIFIED PLANS BY SMALL EMPLOYERS

Offering a tax credit for small employers adopting new

retirement plans, or improving existing plans is a necessary

first step in providing incentives that will help restore the

momentum that was slowed by the enactment of ERISA for adoption

of new plans.

Our Society, however, continues to be concerned over

the alarming reduction in the number of new defined benefit re-

tirement plans adopted since the enactment of ERISA. A number

of factors have contributed to this reduction in defined bene-

fit plans as a result of ERISA. Among the factors are the

following: (a) required premium payments to the Pension Benefit

Guaranty Corporation, (b) the contingent liaBility exposure of

an employer who, because of business necessity, finds that it

must terminate a plan, and (c) the expense attendant to certifi-

cation of plan costs by an enrolled actuary.

Defined benefit plans are the only type of retirement

plan under which it is possible to design a retirement benefit

that bears a specific relationship to the employee's working

compensation. While not all employees are best served by

- 5 -
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defined benefit plans, it is possible to create equity with

a defined benefit plan whereas it is not always possible with

a defined contribution plan. Perhaps some evidence of this

is the fact that virtually all governmentally sponsored retire-

ment plans are defined benefit plans.

With this in mind, there is a need for special in-

centives for employers to adopt defined benefit plans, that

will help to offset the increased expenses of their operation.

In this regard, we would recommend the following:

1. An additional tax credit equal to 20% of the

credit provided under Act Section 304 could be extended to

employers who adopt new defined benefit plans, as opposed to

defined contribution plans;

2. Premiums paid to the Pension Benefit Guaranty

Corporation could be structured in such a way that each plan

pays a flat annual charge and an additional annual charge

based on a percentage of the amount by which the present

value of vested benefits exceed plan assets or, the plan's

termination liability determined according to PBGC tables.

This would cause those plans which have significant unfunded

vested benefit liabilities to bear a greater and more equi-

table proportion of the insurance risk which in fact is

created by such plans;

•3. Defined benefit plans should be exempt from the

requirements of IRS Revenue Procedures 75-49 and 76-1. Such

plans should be permitted to qualify under the Internal Revenue

- 6 -
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Code with the election of any of the three statutory vesting

schedules contained in the Code and without being subjected

to the "key employee test or the *turnover test". The most

objectionable element of these IRS revenue procedures is the

apparent requirement that total years of service with the

employer be counted for purposes of 14-400 vesting, rather than

merely the employee's length of service following adoption of

the plan. The requirement to count years of pre-plan service

can cause a defined benefit plan to have a significant unfunded

vested liability on its-effective date and can act as a strong

deterrent to the adoption of defined benefit plans.

SPECIAL MASTER OR PROTYPE PLANS

We can see no reason for legislation which would fur-

ther increase the profusion of "special master or prototype

plans. There are already provisions in the law and regula-

tions for (a) prototype plans adopted by financial institutions,

which can be joined by individuals and employers wishing to

Join them, (b) "pattern" plans which can be submitted to IRS

offices by certain practitioners for approval as to form and,

(c) so-called "multiple-employer plans" which can be joined

by unaffiliated participating employers wishing to participate

in the benefits offered by group participation in such plans.

While such master or prototype plans may result in some sav-

ings to a participating plan sponsor, they encourage persons

who are not qualified to advise sponsors on the long-term

- 7-
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impact of retirement plan decisions. In our experience, this

has resulted in many plan sponsors adopting retirement plans

which are inadvisable in relation to the sponsor's circumstances

and making inappropriate investments as a result of the miscon-

ception that the savings associated with a "form" plan will

out-weigh the consequences of poor investment performance. The

complexity of the private retirement plan system as a result of

over fifty (50) years of law, the substantial number of options

available to plan sponsors, actuarial considerations and ERISA,

have created a situation where the greatest need is for a group

of professional pension practitioners who are trained in the

subject and ethically or legally required to act in conformance

with governmental requirements and the public's best interests.

LEGAL STATUS FOR PENSION CONSULTANTS

With the creation of the status of enrolled actuary in

ERISA, Congress first recognized pension plan practitioners as

professionals. Under ERISA individuals who'arp able to pass

certain tests and have a reasonable period of responsible pension

actuarial experience are Olicensed" by the federal government to

certify to retirement plan costs.

Currently, there are approximately 2,800 actuaries who

have been enrolled by the Joint Board for the Enrollment of

Actuaries. Since this is the sole source of federally sanctioned

'expertise" in the pension field, the public tends to regard en-

rolled actuaries as the only pension professionals qualified

- 8,_-
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to give advice in retirement plan matters. Actually, only a

small percentage of qualified private retirement plans require

the services of an enrolled actuary. According to the Internal

Revenue Service (IR-1950), only 24% of the plans qualified

--during the period January-September, 1977, were defined benefit

plans while the balance were defined contribution plans, which

do not require the services of an enrolled actuary under ERISA.

The requirements of most / defined contribution plans currently

in effect are being met by professional pension plan consul-

tants, who are neither recognized under ERISA, nor regulated,

nor required to meet ethical or educational standards.

Consultants most frequently assist the employer in

selecting the type of retirement plan, the design of the speci-

fic benefit formula and the calculation of its effect. In

addition, consultants work with attorneys in reducing the plan

to writing and meeting qualification standards, preparing ex-

planations and the Summary Plan-Description, administering the

plan, including allocation of a participant's account balances

under defined contribution plans and communication of accrued

and vested benefit information to participants on an annual

basis, completing reports required by governmental agencies,

recommending the plan's funding method and providing assistance

to the employer during audit. Since many retirement plans re-

tain the services of both a consultant and an actuary, most

pension consulting firms employ both consultants and actuaries.

In contrast to the 2,600 enrolled actuaries, there are approxi-

- 9 -
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mately 10,000 to 15,000 pension consultants providing services

to labor and industry who are neither recognized by the law nor

required to meet uniform standards.

Recommendation

One solution to this problem is to create a form of

legal status for qualified pension consultants:

1. Through legislation - Congress could set rules,

similar to the rules for enrolled actuaries which would provide

a method for determining the qualification of pension consul-

tants. ASPA would be pleased to offer specific recommenda-

tions for enrollment, methods to determine qualification and

rules of conduct.

2. By regulation - IRS could create a status such as

the enrolled agent status, which would permit limited practice

before the Treasury Department for qualified pension consultants.

The American Society of Pension Actuaries, which began

its Certified Pension Consultants program in 1976, and the Inter-

national Foundation of Pension and Welfare Plans have already

addressed the need to establish education criteria. Both

organizations are sponsoring graduate level courses of instruc-

tion and an exhaustive examination program. During 1977, 535

students sat for ASPA's certified pension consultant exams.

Techniques for testing the knowledge of consultants are con-

tinuing to be developed and could be accepted in lieu of govern-

mental examinations as evidencing qualification to practice.

-10 -
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The substantial benefit and practical advantage of this

approach is clear. A professional body of pension plan prac-

titioners, who are ethically bound to operate plans within the

spirit as well as the letter of the law and who are subject to

censure for wrongful acts, would be most effective extension of

ERISA. The pension community could then identify those pro-

fessional practioners who have met standards of character and

knowledge imposed by an impartial authority. High standards

of educational expertise, practical experience and ethical

behavior could be maintained and monitored. The public

trust would be assured. Finally, the majority of qualified

retirement plans, which do not require the services of an

enrolled actuary, could avail themselves more readily of the

services of an individual who had demonstrated a high level of

competence and could engage that pension professional with

greater confidence.

We urge for the benefit of all, serious consideration

be given to creating some legal status of providing some govern-

ment recognition for the pension consulting profession.

IMPACT OF INFLATION ON

RETIREMENT BENEFITS

We would caution against any legal requirement that

private retirement plans automatically respond to increases in

the cost of living. The provision of automatic cost-of-living

increases in private pension plans make two dangerous presump-

tions:
- 11 -
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1) That the private sponsored retirement plan is a

never-ending entity that will always have a source of contri-

butions; and

2) That there is a relationship between the perfor-

mance of the investments made by a retirement plan and the cost

of living.

As a matter of fact, the retirement systems of private

companies cannot be expected t6 continue indefinitely into the

future, in view of industrial, technological and economic

changes in society and a requirement that would place future

unknown liabilities on private concerns would almost certainly

act as a deterrent to the adoption of such plans. Experience

of the last few years has demonstrated that the market value

of equity investments, which are a primary investment of re-

tirement plans, can be severely depressed at the same time that

inflation is extreme. It is still to soon to know whether in-

flation will be brought under control. Therefore, to mandate

inflation adjustments in defined benefit pension plans would

negate the effect of the tax incentives the bill provides for

adopting new plans or improving plans because adopting and

improving plans are voluntary employer decisions for the most

part.

- 12 -
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Senator Wrr.mus. Now we will hear from the American Institute
of Certified Public Accounts.

Mr. Capelli is the spokesman.
Mr. C~mw. Good morning, Mr. Chairman.
My name is Andrew J. Capelli. Mr. Joseph E. Ehnlirger is accom-

panying me. Both Mr. Elmlirger and I are members of the AICPA's
Employee Benefit Plans and ERISA Committee and its Accounting
for Pension Costs Task Force. In addition, I am a member of the
Secretary of Labor's Advisory Council on Employee Benefit Plans.

The American Institute of Certified Public Accountants, AICPA,
appreciates the opportunity to present this statement to you on Sen-
ate bills S. 3017 and S. 2992.

Our principal recommendations will relate to accounting and report-
ing provisions of the bills, and consider three matters.

First, the provisions of S. 3017 relating to the scope of the auditor's
examination of plan financial statements.

Second, the provisions of S. 2992 that relate to the establishment of
accounting standards for plan financial statements.

Third, the simplification of certain financial reporting requirements
under ERISA.

Credit grantors, investors, and regulatory agencies such as the Secu-
rities and Exchange Commission have long recognized the need for in-
dependent audits of financial statements. Over the past 50 years, the
accounting profession has developed standards for auditors to follow
in making examinations of financial statements. Those standards are
commonly referred to as generally accepted auditing standards. Users
are provided assurance when the independent auditor is able through
his examination, to determine that all important matters have been
disclosed, that the financial statements are presented in conformity
with generally accepted accounting principles, and that those princi-
ples have been followed consistently.

The adoption of S. 3017 would remove a significant part of a plan's
financial statements from the scope of the auditor's examination. The
investments and acturarial information of an employee benefit plan
ordinarily are the predominant items in a plan's financial statements.
S. 3017 would preclude the plan administrator from including those
items in the scope of the auditor's examination. However, the work of
other professions, such as bank examiners, trustees, and acturaries
does not include an independent audit of those items.

A certification by a bank or an insurance carrier on the accuracy of a
plan's investment assets or a certification by an enrolled actuary on
the overall reasonableness of the actuarial information of the plan is
not, by itself, sufficient audit evidence. The auditor's opinion must be
based on evidence the auditor has obtained; that is, matters within
his knowledge.

An unrestricted scope audit ordinarily will not require the plan au-
ditor to visit the bank or insurance carrier holding the plan's assets.
We agree with the apparent view of Congress that the cost of many
plan auditors visiting banks and insurance carriers may exceed the re-
lated benefits. The plan auditor could use what has become known in
the auditing profession as the single auditor approach. Under that
approach, the plan auditor would obtain from the auditor of the bank
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or insurance carrier, a report that provides assurance that the neces-
sary procedures and review of internal control of the appropriate bank
or insurance carrier operations were performed.

That assurance, when coupled with auditing procedures on infor-
mation regarding plan transactions prepared by the investment trustee
and forwarded to the plan administrator, can enable the plan auditor
to express an unqualified opinion on the plan's financial statements.
Alternatively, it also may be possible under certain circumstances to
obtain a confirmation from the bank or an insurance carrier which,
when coupled with other auditing procedures, would satisfy generally
accepted auditing standards; however, the auditor must be free to make
that decision based on the circumstances.

It is important to recognize that although some banks and insur-
ance carriers are subject to periodic examination by State or Federal
authorities, those authorities and the thrust of their examination pro-
cedures are concerned with the solvency of the institutions and not
with whether the institution's financial statements are presented fairly
in conformity with generally accepted accounting principles or with
whether or not the institutions internal controls are sufficient to pro-
duce accurate plan information.

With respect to the actuarial values and other information con-
cerning the plan, the independent auditor needs to use the work of an
actuary in making his audit. However, using the work of an actuary
differs from relying on that work. Generally accepted auditing stand-
ards require the independent auditor to satisfy himself concerning
the professional qualifications and reputation of the actuary, make
reasonable inquiries of the actuary, and test the census data that that
was provided to the actuary.

Ordinarily, the independent auditor would accept the work of an ac-
tuary unless his auditing procedures lead him to believe that the ac-
tuary's report is unreasonable in the circumstances.

However, the independent auditor must be able to make reasonable
inquiries of the actuary for several reasons. First of all, actuaries ordi-
narily do not test the validity of the census data that is provided to
them by the plan administrator. Consequently, the independent audi-
tor must determine that the actuary used the same census data that the
auditor tested during his audit. In addition, the auditor must be able
to inquire of the actuary about actuarial assumptions included in the
actuary's report if the auditor believes that one or more of them may
be unreasonable in the circumstances based on the auditor's knowledge
of the plan. For example, if the actuary used an employee turnover
assumption of 5 percent and the independent auditor is aware that the
experience of the plan is 50 percent, the independent auditor should
be free to discuss with the actuary the actuary's basis for the employee
turnover assumption.

If the independent auditor is precluded from applying th the finan-
ancial statements that the auditing procedures that he considers neces-
sary in the circumstances, which would happen if certain provisions
of S. 3017 were adopted, generally accepted auditing standards would
require the independent auditor to disclaim an opinion on a plan's
financial statements because of the significant restriction on the scope
of his examination.
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The AICPA believes that plan participants are not being provided
the assurance contemplated by ERISA if the independent auditor dis-
claims an opinion on plan financial statements. Furthermore, the
ATCPA believes that only unrestricted audits of plan financial state-
ments by independent auditors would satisfy the regulatory needs and
meet the congressional mandate set forth in ERISA.

I would now like to introduce my associate, Mr. Joseph Elmlinger,
who will comment on other pending ERISA bills.

Mr. E mINOGE. The AICPA believes that the passage of S. 2992,
which would require the Secretary of the Treasury to promulgate
uniform standards for calculating and reporting the assets and lia-
bilities of pension plans, would disrupt the progress being made by the
Financial Accounting Standards Board, FASB, in developing finan-
cial accounting and reporting standards for employee benefit plans.
We are in complete agreement with the objectives of the bill. However,
after careful consideration of its provisions and our knowledge of
progress being made in the development of accounting and reporting
standards, we have concluded that the proposed legislation is unneces-
sary. Presently, ERISA requires the financial statements of an em-
ployee benefit plan to be prepared in conformity with generally ac-
cepted accounting principles. The FASB has been working closely
with the AICP, the Department of Labor, and the actuarial profes-
sion in an effort to develop uniform standards for accounting and
reporting by employee benefit plans by the end of 1978.

We believe that completion of the'board's proposed statement on
accounting and reporting by defined benefit pension plans will resolve
the concern which resulted in the introduction of S. 2992. Accordingly,
we recommend that you permit the present progress to continue with-
out further legislation at this time. In addition, we strongly support
thti principle that the setting of financial accounting and reporting
standards should remain in the private sector.

Senate bill S. 901 would authorize the Secretary of Labor to pre-
scribe regulations requiring employee benefits plans to file such annual
reports as are necessary to achieve the objectives of ERISA. In addi-
tion, it would delete the provisions of ERISA that prescribe financial
statements and schedules to be included in the annual reports of em-
ployee benefit plans. Adoption of that provision would not necessarily
simplify the reporting and disclosure requirements, but rather may
deprive participants of otherwise meaningful and necessary financial
information. We recommend that the specific financial schedule re-
quirements set forth in section 103 of ERISA be eliminated. Instead,
the Secretary of Labor should be empowered to require only those
schedules he deems necessary to accomplish the reporting and disclo-
sure objectives of ERISA. It is the financial schedule requirements of
section 103 of ERISA that are in some cases duplicative, and in other
cases burdensome. Specifically, the most burdensome schedule is that
of reportable transactions which is required by subsection 103(b) (3)
(E). In summary, that schedule requires the reporting of transactions
or series of transactions in excess of 3 percent of plan assets.

With regard to Senate bill S. 3193, we support the proposal for con-
solidating the EBS-1 plan description form with the filing require-
ments for initial qualification of a plan. Section 4 of Senate bill S. 3193-
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would require plans to file full annual reports every 5 years on a stag-
gered basis, and simplified reports in other years. We believe that our
recommendations for reduced financial schedule requirements, when
coupled with the annual report changes adopted this year by the De-
partment of Labor, will significantly reduce the ERISA paperwork
problem. Instead of the S. 3193 annual report proposal, we recom-
mend the abbreviated reporting program I have described, and a more
effective compliance effort by the regulatory authorities

In the interest of saving time this morning, we have no other
specific comments with respect to provisions of the other ERISA bills
being considered at this hearing.

For your convenience we are submitting for the record our detailed
recommendations for ERISA amendments, and a separate comment
letter on Senate bill S. 2992.

We thank you for the opportunity to present our statement.
The AICPA supports your efforts to improve ERISA.
We would appreciate the opportunity to assist you or your staff in

developing ERISA amendments. For your convenience we are at-
taching our "recommendations for ERISA amendment," and a sepa-
rate comment letter on Senate bill S. 2992. We would be happy to
respond to any questions you may have.

Thank you.
Senator WILLIAMS. Thank you very much, Mr. Elmlinger. We thank

all of you.
[The prepared statement of Mr. Capelli and the information re-

ferred to by Mr. Elmlinger follow:]
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The American Institute of Certified Public Accountants

(AICPA)appreciates the opportunity to present this statement to

you on Senate bills S.3017, S.2992, and other ERISA bills. My

name is Andrew J. Capelli. Mr. Joseph E. Elmlinger is accompany-

ing me. Both Mr. Elmlinger and I are members of the AICPA's

Employee Benefit Plans and ERISA Committee, and its Accountipg

for Pension Costs Task Force. In addition, I am a member of the

Secretary of Labor's Advisory Council on Employee Benefit Plans.

Our principal recommendations concern three matters.

1. The provisions of S.3017 relating to the scope of

the auditor's examination of plan financial state-

ments.

2. The provisions of S.2992 that relate to the establish-

ment of accounting standards for plan financial

statements.

33-549 0 - 78 - 46
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3. The simplification of certain financial reporting

requirements under ERISA.

Credit grantors, investors, and regulatory agencies such

as the Securities and Exchange Co=Lssion have long recognized

the need for independent audits of financial statements. Over

the past fifty years, the accounting profession has developed

standards for auditors to follow in making examinations of

financial statements. Those standards are coinonly referred to

as generally accepted auditing standards. Users are provided

assurance when the independent auditor is able through his

examination, to determine that all important matters have been

disclosed, that the financial statements are presented in

conformity with generally accepted accounting principles, and

that those principles have been followed consistently. The

'adoption of S.3017 would remove a significant part of a plan's

,--financial statements from the scope of the auditor's examination.

The investments and actuarial information of an employee

benefit plan ordinarily are the predominant items in a plan's

financial statements. S.3017 would preclude the plan adminis-

trator from including those items in the scope of the auditor's

examination. However, the work of other professionals, such as

bank examiners, trustees, and actuaries does not include an

independent audit of those items.

A certification by a bank or an insurance carrier on the

accuracy of a plan's investment assets or a certification by

an enrolled actuary on the overall reasonableness of the actuarial
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information of the plan is not, by itself, sufficient audit

evidence. The auditor's opinion must be based on evidence the

auditor has obtained; that is, matters within his knowledge.

An unrestricted scope audit ordinarily will not require

the plan auditor to visit the bank or insurance carrier

holding the plan's assets. We agree with the apparent view of

Congress that the cost of many plan auditors visiting banks and

insurance carriers may exceed the related benefits. The plan

auditor could use what has become known in the auditing pro-

fession as the "single auditor approach." Under that approach,

the plan auditor would obtain from the auditor of the bank or

insurance carrier, a report that provides assurance that the

necessary procedures and review of internal control of the

appropriate bank or insurance carrier operations were performed

That assurance, when coupled with auditing procedures on infor-

mation regarding plan transactions prepared by the investment

trustee and forwarded to the plan administrator, can enable

the plan auditor to express an unqualified opinion on the

plan's financial statements. Alternatively, it also may be

possible under certain circumstances to obtain a confirmation

from the bank or an insurance carrier which, when coupled with

other .auditing procedures, would satisfy generally accepted

auditing standards; however, the auditor must be free to make

that decision based on the circumstances.

It is important to recognize that although banks and

insurance carriers are subject to periodic examination by state

or Federal authorities, those authorities and the thrust of
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their examination procedures are concerned with the solvency

-of the institutions and not with whether the institution's

financial statements are presented fairly in conformity with

generally accepted accounting principles.

With respect to the actuarial values and other information

concerning the plan, the independent auditor needs to use the

work of an actuary in making his audit. However,.using the

work of an actuary differs from relying on that work. Generally

accepted auditing standards require the independent auditor to

satisfy himself concerning the professional qualifications and

reputation of the actuary, make reasonable inquiries of the

actuary, and test the census data that was provided to the

actuary. Ordinarily, th& independent auditor would accept the

work of an actuary unless his auditing procedures lead him to

believe that the actuary's report is unreasonable in the

circumstances.

However, the independent auditor must be able to make

reasonable inquiries of the actuary for several reasons. First

of all, actuaries ordinarily do not test the validity of the

census data that is provided to them by the plan administrator.

Consequently, the independent auditor must determine that the

actuary used the same census data that the auditor tested during

his audit. In addition, the auditor must be able to inquire of

the actuary about actuarial assumptions included in the actuary's-

report if the auditor believes that one or more of them may be

unreAsonable in the circumstances based on the auditor's knowledge

of the plan. For example, if the actuary used an employee turnover
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assumption of 5% and the independent auditor is aware that the

experience of the plan is 50, the independent auditor should be

free to discuss with the actuary the actuary's basis for the

employee turnover assumption.

If the independent auditor is precluded from applying to

the financial statements the auditing procedures that he considers

necessary in the circumstances, which would happen if S.3017

were adopted, generally accepted auditing standards would require

the independent auditor to disclaim an opinion on a plan's

financial statements because of the significant restriction on

the scope of his examination. The AICPA believes that plan

participants are not being provided the assurance contemplated

by ERISA if the independent auditor disclaims an opinion on plan

financial statements. Furthermore, the AICPA believes that only

unrestricted audits of plan financial statements by independent

auditors would satisfy the regulatory needs and meet the

Congressional mandate set forth in ERISA.

I would now like to introduce my associate Mr. Joseph

Elmlinger who will cement on other pending ERISA bills.

The AICPA believes that the passage of S.2992, which would

require the Secretary of the Treasury to promulgate uniform

standards for calculating and reporting the assets and lia-

bilities of pension plans, would disrupt the progress being

made by the Financial Accounting Standards Board (FASB) in

developing financial accounting and reporting standards for

employee benefit plans. We are in complete agreement with the

objectives of the bill. However, after careful consideration of



718

-6-

its provisions and our knowledge of progress being made in the

development of accounting and reporting standards, we have

concluded that the proposed legislation is unnecessary. Pre-

sently, ERISA requires the financial statements of an employee

benefit plan to be prepared in conformity with generally

accepted accounting principles. The FASB has been working

closely with the AICPA, the Department of Labor, and the

actuarial profession in an effort to develop uniform standards

for accounting and reporting by employee benefit plans by the

end of 1978. We believe that completion of the Board's proposed

statement on Accounting and Reporting by Defined Benefit Pension

Plans will resolve the concern which resulted in the introduction

of S.2992. Accordingly, we recommend that you permit the present

progress to continue without further legislation. In addition,

we strongly support the principle that the setting of financial

accounting and reporting standards should remain in the private

sector.

Senate bill S.901 would authorize the Secretary of Labor

to prescribe regulations requiring employee benefit plans to

file such annual reports as are necessary to achieve the

objectives of ERISA. In addition, It would delete the provisions

of ERISA that prescribe financial statements and schedules to be

included in the annual reports of employee benefit plans.

Adoption of that provision would not necessarily simplify the

reporting and disclosure requirements, but rather may deprive

participants of otherwise meaningful and necessary financial

information. We recommend that the specific financial schedule
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requirements set forth in section 103 of ERISA be eliminated.

Instead, the Secretary of Labor should be empowered to require

only those schedules he deems necessary to accomplish the reporting

and disclosure objectives of ERISA. It is the financial schedule

requirements of section 103 of ERISA that are in some cases

duplicative and in other Cases burdensome. Specifically, the

most burdensome schedule is that of reportable transactions

which is required by subsection 103(b)(3)(E). In suzary, that

schedule requires the reporting of transactions or series of

transactions in excess of 3% of plan assets.

With regard to Senate bill S.3193, we support the proposal

for consolidating the EBS-l plan description form with the

filing requirements for initial qualification of a plan.

Section 4 of Senate bill S.3193 would require plans to file

full annual reports every five years on a staggered basis and

simplified reports in other years. We believe that our recom-

mendations for reduced financial schedule requirements, when

coupled with the annual report changes adopted this year by

the Department of Labor, will significantly reduce the ERISA

paperwork problem. Instead of the S.3193 annual report proposal,

we recommend the abbreviated reporting program I have described

and a more effective compliance effort by the regulatory authori-

ties.

We have no other specific comments with respect to provisions

of the other ERISA bills being considered at this hearing.

We wish to thank you for the opportunity to present this

statement. The AICPA supports your efforts to improve ERISA
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and we would appreciate the opportunity to assist you or your

staff in developing ERISA amendments. For your convenience,

we are attaching our "Recoendations for ERISA Amendments,"

and a separate comment letter on Senate bill S. 2992.
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AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS

EMPLOYEE BENEFIT PLANS AND ERISA COMMITTEE

Recommendations for ERISA Amendments

1. EXAMINATION OF PLAN ASSETS

Legislative Reco mendation

Revise subsection 103(a)(3)(A) of ERISA to read as follows:

The administrator of an employee benefit plan shall
engage, on behalf of all plan participants, an in-
dependent public accountant who shall conduct an
examination of the financial statements of the plan
and express an opinion as to whether the financial
statements taken as a whole required to be included
in the annual report of subsection (b) of this
section are presented fairly in conformity with
generally accepted accounting principles applied
on a consistent basis. Such examination shall
be conducted in accordance with generally accepted
auditing standards and, accordingly, shall include
such tests of the accounting records and such other
auditing procedures as the independent public
accountant considers necessary in the circumstances.
The independent public accountant shall also express
an opinion as to whether the separate schedules
specified in subsection (b)(3) of this section
present fairly in all material respects the in-
formation contained therein when considered in
conjunction with the financial statements taken
as a whole. The opinion of the independent public
accountant shall be made a part of the annual report.
In a case where a plan is not required to file an
annual report, the requirements of this paragraph
shall not apply. In a case where by reason of
section 104(a)(2) a plan is required only to file
a simplified annual report, the Secretary may waive
the requirements of this paragraph.

Reasons for Legislative Recommendation

Subsection 103(a)(3)(A) of ERISA requires the administrator

of an employee benefit plan to engage an independent accountant



722

-2-

to make an examination of the financial statements of the

plan in accordance with generally accepted auditing standards

and to express an opin±on on whether the financial statements

required to be included in the plan's annual report are

presented fairly in conformity with generally accepted

accounting principles. However, subsection 103(a)(3)(A)

also refers to subsection 103(a)(3)(C), which provides

that the independent accountant is not required to express

an opinion on statements of a common or collective trust

or a separate trust maintained by a bank or a separate

account maintained by an insurance carrier. Those statements

are required by subsection 103(b)(3)(G) to be included in

the annual report under the schedule requirements. The

foregoing subsections are reproduced as Exhibit 1.

In its final annual reporting regulations, the Department

of Labor adopted a very broad interpretation of the statutory

language and provided that "the examination and report of an

independent qualified public accountant need not extend to

any statement or information prepared and certified by a

bank or similar institution or insurance carrier" (reg. sec.

2520.103-8(a)). The regulations do not, however, eliminate

the requirement that plans subject to audit requirements

(that is, by regulation, plans with 100 or more participants)

engage an independent accountant regardless of whether all

or part of the plan's assets are held by a bank or with an
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insurance carrier. However, generally accepted auditing

standards, as promulgated by the American Institute of

Certified Public Accountants (AICPA), do not permit

independent accountants to divide responsibility for their

opinions by expressing reliance on the work or certification

of other parties who are not licensed to practice as certified

public accountants.

A certification by a bank on the accuracy of the statement

of a separate trust is not, by itself, sufficient audit

evidence to enable an independent accountant to express

an opinion on plan financial statements, where the plan

has a material amount of its assets in a bank or with an

insurance carrier. As a result, if the independent accountant

is precluded from applying to those assets the auditing pro-

cedures that he considers necessary in the circumstances,

the scope of the accountant's examination has been restricted.

Generally accepted auditing standards require an independent

accountant to disclaim an opinion on financial statements

if the scope of his examination is significantly restricted.

The AICPA believes that plan participants are not being

provided the assurance contemplated by ERISA if the independent

accountant's examination is restricted to exclude assets held

in a bank or with an insurance carrier as permitted by sub-

section 103(a)(3)(C) of ERISA. It is important to recognize

that examinations of plans' financial statements in accordance

with generally accepted auditing standards do not result in

each plan auditor visiting banks and insurance carriers
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holding plans' assets. We agree with the apparent view of

Congress that the cost of many plan auditors visiting banks

and insurance carriers may exceed the related benefits. But

an audit of a plan conducted in accordance with generally

accepted auditing standards could involve what has become

known in the auditing profession as the "single auditor

approach." Under that approach, each plan auditor simply

obtains from the auditor of the plan's bank or insurance

carrier a report which provides assurance that the necessary

auditing procedures were performed. When coupled with pro-

cedures performed at the plan, the plan auditor can express

an opinion that the examination of the pLan's financial

statements was conducted in accordance with generally accepted

auditing standards. Under certain circumstances, obtaining

a confirmation from a bank or insurance carrier would, when

coupled with other auditing procedures, satisfy generally

accepted auditing standards. In addition, it is important

to note that although banks and insurance carriers are subject

to periodic examination by state or Federal authorities, those

authorities are primarily interested in the solvency of those

institutions and not whether the institutions' financial

statements are presented fairly in conformity with generally

accepted accounting principles.

We believe that examinations of plan financial statements

conducted in accordance with generally accepted auditing

standards would provide an element of assurance to plan
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participants as well as auxiliary benefits to all interested

parties. Senate Bill S. 3017, which was introduced by Senators

Williams and Javits, would provide that the accountant's ex-

amination and opinion shall-not include plan assets held in

a bank or with an insurance carrier. Presently, a plan ad-

ministrator may decide but is not required to restrict the

scope of the independent accountant's examination. If that

provision is adopted, it would magnify the problems discussed

above by precluding a plan administrator from engaging an

independent accountant to examine and express an opinion on

a plan's financial statements taken as a whole in accordance

with generally accepted auditing standards. As discussed above,

we believe that the independent accountant's examination should

not be so restricted.

As background information, we would like to briefly discuss

the benefits of an independent audit of financial statements.

An "audit" is an examination of financial statements made in

accordance with generally accepted auditing standards by

accountants who are independent of the preparation of the

financial statements and indeed independent of the client.

In their capacity as independent accountants, certified public

accountants have one important objective; namely, to perform

an examination that will enable them to express an opinion on

whether the representations contained in the client's financial
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statements present fairly financial position, results of

operations, and changes in financial position in cozif!Dmity

with generally accepted accounting principles applied on a

consistent basis.

The audit must be conducted in accordance with professioral

standards. Professional standards for auditing are promulgated

by the AICPA. Accounting standards, which establish generally

accepted accounting principles, are promulgated by the Financial

Accounting Standards Board (FASB).

In performing an examination, the independent accountant seeks

to determine, among other things, that all important matters have

been disclosed, that his client 's financial statements are in

accordance with generally accepted accounting principles, and that

those principles have been followed consistently. The independent

accountant's examination includes only those auditing procedures

that, in his Judgment, are necessary to enable him to express an

opinion on the client's financial statements. That means that the

auditor has examined the financial statements in accordance with

the standards of the profession and is willing to be held responsible

for his opinion. It implies an orderly process of reasoning from

particular facts to a specific conclusion about a course of action,

a process that has to be both practical and logical.

The independent accountant is not an originator of either the

financial statements nor the data from which the financial statements
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are prepared. The financial statements and the systems,

procedures, policies, and decisions that support them are

primarily the responsibility of management because management

alone can control the systems and the people, make the decisions

for the plan, and directly know the bases for and consequences

of those decisions. Professional standards preclude the in-

dependent accountant from creating financial data and permit him

only to express an opinion on the fairness of its presentation.

Furthermore, the accountant must be independent; that is, "he

must be without bias with respect to the client under audit,

since otherwise he would lack the impartiality necessary for

the dependability of his findings, however excellent his technical

proficiency may be" (section 220.02 of Statement on Auditing

Standards No. 1).

To fulfill his responsibilities, the independent accountant must

be in a position to challenge all aspects of the financial state-

ments including amounts determined by the client and those

determined by specialists that the client uses.

The primary benefit of an independent aud.t is the accountant's

independence, objectivity, and opinion on the financial statements.

An accountant's independence and objectivity must be visible and

explicit because parties other than his client also benefit from

his work. Those parties include stockholders, plan benefic-

iaries, lenders, regulstory agencies, and other interested parties.
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Clearly, the opinion of an independent accountant has little

value unless it rests unquestionably on the integrity, in-

dependence, and objectivity of the accountLlt. The independent

accountant's role is unique; only he is in a position to perform

an audit and express an independent opinion on the financial

statements taken as a whole, thus lending credibility to

management's representations.

2. EXAMINATION OF ACTUARIAL INFORMATION

Legislative Recommendation

Delete subsection 103(&)(3)(B) of ERISA.

Reasons for Legislative Recommendation

Section 103(a)(3)(B) of ERISA provides that in expressing an

opinion on plan financial statements, "the accountant may rely

on the correctness of any actuarial matter certified by an

enrolled actuary, if he so states his reliance."

Actuarial information has a major impact on financial statements

presented in conformity with generally accepted accounting

principles of a defined benefit pension plan. The April 14,

1977 FASB exposure draft, Accounting and Reporting for Defined

Benefit Pension Plans, would increase that impact by requiring

a statement of accumulated benefits and a statement of changes

in those benefits.

Because of the current and expected future impact of actuarial

information on plan financial statements, independent accountants
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need to use the work of actuaries in making their examinations

of plan financial statements. However, using the work of

an actuary differs from relying on that work. The independent

accountant's responsibility in using the work of another

professional is set forth in Statement on Auditing Standards

No. 11, Using the Work of a Specialist.* (A copy of the

Statement is enclosed.)

The basic premise of SAS No. 11 is that the independent

accountant is not qualified to do the work of a specialist.

The independent accountant, however, "may encounter matters

potentially material to the fair presentation of financial

statements in conformity with generally accepted accounting

principles that require special knowledge and that in his

Judgment require using the work of a specialist" (paragraph

2 of SAS No. 11). The SAS specifically identifies actuaries

as persons possessing special skill or knowledge in a field

other than accounting and auditing.

Statements on Auditing Standards are issued by the Auditing
Standards Executive Committee, the senior technical committee
of the AICPA designated to issue pronouncements on auditing
matters. Rule 202 of the Institute's Code of Professional
Ethics requires adherence to the applicable generally accepted
auditing standards promulgated by the Institute. It recognizes
Statements on Auditing Standards as interpretations of generally
accepted auditing standards and requires that members be pre-
-pared to Justify departures from those Statements.

33-549 0 - 78 - 47
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SAS No. 11 requires that the independent accountant satisfy

himself concerning the professional qualifications and the

reputation of the specialist by inquiry or other procedures

as appropriate. In addition, paragraph 8 of SAS No. 11 states:

"Although the appropriateness and reasonableness of methods

or assumptions used and their application are the responsibility

of the specialist, the auditor should obtain an understanding

of the methods or assumptions used by the specialist to determine

whether the findings are suitable for corroborating the represent-

ations in the financial statements. The auditor should consider

whether the specialist's findings support the related represent-

ations in the financial statements and make appropriate tests

of accounting data provided by the client to the specialist."

Thus, many (if not most) independent accountants believe that

if plan administrators include information that is based on

the work of a specialist, such as the results of actuarial

valuations, in the financial statements of an employee benefit

plan, independent accountants should make reasonable inquiries

concerning that information. Poma independent accountants believe

that even if actuarial information on benefit obligations is not

presented in a plan's financial statements, the work of an

actuary would be used as an auditing procedure for the actuarial

aspects of contributions received and receivable and benefits

paid ajid payable.)

Paragrstph 8 of SAS No. 11 continues: "Ordinarily, the auditor

would use the work of the specialist unless his procedures lead
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him to believe that the findings are unreasonable in the

circumstances." Please note the emphasis on the word "use."

The SAS does not include the term "rely" because responsibility

for the independent accountant's opinion on the financial

statements is not divided between the independent accountant

and the specialist.

An independent accountant follows the guidance in SAS No. 11

in using the work of many specialists, including actuaries.

For example, an independent accountant may need to use the

work of a geologist or petroleum reservoir engineer in an

examination of the financial statements of a company in the

oil and gas industry, may test revenue recognition on a

construction project using estimates of the stage of completion

prepared by an engineer, or may satisfy himself as to the

carrying basis of real estate investments using the work of

an appraiser. The independent accountant's report on the

examination of the financial statements ordinarily does not

contain a reference to the work that those specialists performed.

Neither does the independent accountant's report on the financial

statements of an employee benefit plan refer to the work of an

actuary.

Paragraph 11 of SAS No. 11 specifically states that "the

auditor should not refer to the work or findings of the

specialist. Such a reference in an unqualified opinion

might be misunderstood to be a qualification of the auditor's
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opinion or a division of responsibility, neither of which is

intended. Further, there may be an inference that the auditor

making such reference performed a more thorough audit than

an auditor not making much reference." For those reasons,

SAS No. 11 prohibits an independent accountant from referring

to the specialist in his report unless the independent accountant

decides to modify his opinion as a result of the report or

findings of the specialist.

Some actuaries argue that if the independent accountant

is unwilling to accept and rely on actuarial matters

certified to by an enrolled actuary, then the independent

accountant has usurped his function and position. However,

section 103 of ERISA requires that the independent accountant

make an examination of the financial statements of the plan and

express an opinion on whether those financial statements taken

as a whole are presented fairly in conformity with generally

accepted accounting principles. To fulfill his responsibilities

under ERISA and under generally accepted auditing standards, the

independent accountant must make reasonable inquiries about

all aspects of the financial statements of the plan, including

amounts determined by the plan's actuary.

The following are types of auditing procedures that many in-

dependent accountants might apply to actuarial information

that is disclosed in the financial statements of a plan:

a. Obtain a copy of the latest actuarial report on

the plan.
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b. Inquiry about the professional qualifications

and reputation of the actuary.

c. Compare the actuarial cost methods and assumptions

used with those used in the preceding period.

d. Compare the actuarial information disclosed in

the plan's financial statements with related

information in the actuarial report.

e. Make appropriate tests of the census data that

the plan administrator provided to the actuary.

f. If necessary, make reasonable inquiries of the

actuary concerning (a) whether the actuary used

the same census data that the independent accountant

tested in step e and (b) the basis for certain

actuarial assumptions if the independent accountant,

based on his knowledge of the plan, believes that

an assumption is unreasonable in the circumstances.

(For example, if the plan actuary used an employee

turnover assumption of 5 per year and the independent

accountant is aware that the experience of the plan

is 50 per year, the independent accountant would

inquire of the plan's actuary regarding the basis

for the employee turnover assumption.) Ordinarily,

the independent accountant would use the work of the

plan's actuary unless the independent accountant's

procedures lead him to believe that the actuarial

information is unreasonable in the circumstances.
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The above procedures do not duplicate the work of the plan's

actuary. The purpose of the procedures are to enable the

independent accountant to evaluate whether the actuary's

report corroborates the representations of the plan ad-

ministrator that are in the financial statements of the plan.

Senate Bi. S.3017 would require the independent accountant

to rely on the correctness of any actuarial matter certified

to by an enrolled actuary. As explained on page 12 of our

recommendations, the independent accountant must make reasonable

inquiries about all aspects of the financial statements of the

plan, including amounts determined by the plan's actuary, to

fulfill his responsibilities under FRISA and under generally

accepted auditing standards. If that provision of S.3017 is

adopted, generally accepted auditing standards would require

the independent accountant to disclaim an opinion on a plan's

financial statements because the scope of his examination with

respect to &ctuarially determined information of the plan

would be significantly restricted. We recommend that Sec. 226,

"Opinions of Actuaries and Accountants," of S.3017 not be

adopted so that independent accountants can continue to

apply those procedures that in their judgment are necessary

in the circumstances.

3. FINANCIAL STATEMT REQUIREMENT

Legislative Recommendation

Delete subsections 103(b)(1) and(2) and references to them

effective on the issuance by the Financial Accounting Standards
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Board (FASB) of a Statement of Financial Accounting

Standards on Accounting and Reporting for Employee

Benefit Plans. In addition, do not permit the Internal

Revenue Service or the Department of Labor to (a) promulgate

accounting principles for employee benefit plans or

(b) provide exceptions to generally accepted accounting

principles.

Reasons for Legislative Recommendation

Subsection 103 (a)(3)(A) requires that the financial

statements of an employee benefit plan be presented

fairly in conformity with generally accepted accounting

principles applied on a basis consistent with that of

the preceding year. Accounting standards, which establish

generally accepted accounting principles, are promulgated

by the Financial Accounting Standards Board (FASB).* The

FASB is currently studying accounting and reporting for

employee benefit plans with the intention of issuing a

Statement that would establish generally accepted accounting

principles for those plans. The FASB has issued a discussion

memorandum and issued an exposure draft of a Statement

entitled, "Accounting and Reporting by Defined Benefit

Pension Plans."

The FASB is an independent organization charged with
setting generally accepted accounting principles. Its
pronouncements are binding on members of the AICPA and
are considered to be authoritative by the Securities
and Exchange Commission.
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Subsections 103 (b)(1) and (2) prescribe the financial

statement and related disclosure requirements for employee

welfare benefit plans and employee pension benefit plans,

respectively. Many believe that those subsections have

defined, for purposes of complying with ERISA, what is

required by generally accepted accounting principles;

however, as stated above, those principles are presently

being established by the FASB.

Senate Bill S.2992, which was introduced by Senator

Bentsen, would require that the Secretary of the Treasury

"promulgate uniform standards for calculating and reporting

the assets and liabilities of pension plans and for dis-

closing the actuarial assump- ions used in such calculations."

We recommend that S.2992 not be adopted because we believe

that generally accepted accounting principles for employee

benefit plans should be established by the FASB.

4 . SCHEDULE REQUIREMENTS

Legislative Recommendation

Delete subsection 103 (b)(3) of ERISA and insert in

its place:

(3) With respect to all employee benefit plans,
the statement required under paragraph (1) or
(2) shall have attached to it those schedules
that the Secretary of Labor deems necessary to
accomplish the reporting and disclosure objectives
of ERISA.
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Reasons for Legislative Recommendation

Subsection 103 (b)(3) prescribes the schedules required

to be filed as part of the annual report. Those

schedules requirements are in some cases duplicative,

in other cases burdensome, and the reasons for requiring

the information are unclear. Specifically, the most

burdensome schedule is that of reportable transactions

which is required by subsection 103 (b)(3)(E). In

summary, the schedule requires reporting of transactions

or series of transactions in securities or with a person

in excess of 3% of plan assets.
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EXHIBIT 1 - EXCERPTS FROM ERISA SECTION 103

103 (a) (3) (A)

"Except as provided in subparagraph (C), the admin-
istrator of an employee benefit plan shall engage,
on behalf of all plan participants, an independent
qualified public accountant, who shall conduct such
an examination of any financial statements of the
plan, and of other books and records of the plan,
as the accountant may deem necessary to enable the
accountant to form an opinion as to whether the
financial statements and schedules required to be
included in the annual report by subsection (b) of
this section are presented fairly in conformity with
generally accepted accounting principles applied on
a basis consistent with that of the preceding year.
Such examination shall be conducted in accordance
with generally accepted auditing standards, and
shall involve such tests of the books and records
of the plan as are considered necessary by the
independent qualified public accountant..."

103(a) (3) (C)

"The opinion required by subparagraph (A) need not
be expressed as to any statements required by sub-
section (b)(3)(G) prepared by a bank or similar
institution or insurance carrier regulated and
supervised and subject to periodic examination by
a State or Federal agency if such statements are
certified by the bank, similar institutions, or
insurance carrier as accurate and are made a part
of the annual report."

103 (b) (3) (G)

"...if some or all of the assets of a plan or plans
are held in a common or collective trust maintained
by a bank or similar institution or in a separate
account maintained by an insurance carrier or a
separate trust maintained by a bank as trustee, the
report shall include the most recent annual state-
ment of assets and liabilities of such common or
collective trust, and in the case of a separate
account or a separate trust, such other information
as is required by the administrator in order to
comply with this subsection...."
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July 24, 1978

The Honorable Lloyd M. Bentsen
Chairman

Subcommittee on Private Pension
Plans 6 Employee Fringe Benefits

240 Russell Senate Office Building
Washington, D.C. 20510

Dear hr. Chairman:

The American Institute of Certified Public Accountants wishes
to express its views on the recently introduced Bill S. 2992
which deals with financial and other disclosure requirements
in connection with the Employment Retirement Income Security
Act (88 Stat. 829).

It has always been the policy of the AZCPA to support and
promote full and fair disclosure and the pension fund area
is no exception. We are in complete agreement with the ob-
jectives of the Bill. However, after careful consideration
of its provisions, the views expressed in statements submitted
by interested parties and our knowledge of progress being made
in the development of accounting and reporting standards, we
have concluded that the proposed legislation is unnecessary.
We believe that there is a substantial record of substantive
progress being made to resolve the problems relating to finan-
cial reporting by pension funds through the cooperative effort
of the Financial Accounting Standards Board (FASB), the accounting
and actuarial professions, and the responsible government
agencies (Department of Labor, Treasury Department, and the
Securities and Exchange Commission).

As you know, the FASB was created to set fiuancial accounting
and reporting standards. This activity is under the close
scrutiny of the Securities and Exchange Commission and has
been operating satisfactorily for many years.

The FASB has been working closely with the Department of Labor
(DOL) in an effort to develop uniform standards for accounting
and reporting by defined benefit pension plans. We agree with
the expression of the FASS that finalization of the Board's
statement on "Accounting and Reporting by Defined Benefit
Pension Plans" will resolve the concern which resulted in the
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introduction of S. 2992. We have no reason to doubt the FASS's
prediction that its deliberations will be completed in time
for a final statement to be applicable to the preparation of
pension plan financial statements for 1979 and we have been
working closely with it to achieve that objective.
A requirement that the Secretary of Treasury be directed to set
accounting standards for pension plan financial statements
would therefore disrupt the progress being made without evi-
dence that such a change would accelerate the issuance of uni-
form standards or enhance the quality of such standards. In
addition, we strongly support the principle that the setting
of financial accounting and reporting standards should remain
in the private sector.

We recommend that the Subcommittee permit the present progress
to continue without further legislation. We are confident that
the issues addressed by the Bill will be satisfactorily resolved
by the actions already underway.

Thank you for the opportunity to comment on this matter.

Sincerely yours,

Wallace E Olson
President
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Using the Work of a Specialist

1. The purpose -of this Statement is to provide guidance to the
auditor who uses the work of a specialist in performing an examination
of financial statements in accordance with generally accepted audit-
ing standards.' For purposes of this Statement, a specialist is a person
(or firm) possessing special skill or knowledge in a particular field
other than accounting or auditing. Examples of such specialists in-
clude actuaries, appraisers, attorneys, engineers, and geologists.2

Decision to Use the Work of a Specialist
2. The auditor's education and experience enable him to be knowl-

edgeable about business matters in general, but he is not expected to
have the expertise of a person trained for or qualified to engage in the
practice of another profession or occupation. During his examination,
however, an auditor may encounter matters potentially material to
the fair presentation of financial statements in conformity with gen-
erally accepted accounting principles that require special knowledge
and that in his judgment require using the work of a specialist.

' This Statement does not apply to using the work of a specialist who is a member
of the auditor's staff, or to the form or content of letters of audit inquiry concern-
ing litigation, claims, or assessments and lawyers' responses thereto.2For purposes of this Statement, a person whose special skill or knowledge relates
to the internal affairs or business practices of the client, such as a credit or plant
manager, is not considered a specialist.

Copyright © 1976 by the'
American Institute of Certified Public Accountants, Inc.
1211 Avenue of the Americas, New York, N.Y. 10036
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2 SVtement on Auditing Standards

3. Examples of the types of matters that the auditor may decide
require him to consider using the work of a specialist include, but are
not limited to, the following:

a. Valuation (e.g., works of art, special drugs, and restricted securi-
ties).

b. Determination of physical characteristics relating to quantity on
hand or condition (e.g., mineral reserves or materials stored in
piles above ground).

c. Determination of amounts derived by using specialized tech-
niques or methods (e.g., certain actuarial determinations).

d. Interpretation of technical requirements, regulations, or agree-
ments (e.g., the potential significance of contracts or other legal
documents, or legal title to property).

4. In performing an examination of financial statements in accord-
ance with generally accepted auditing standards, the auditor may use
the work of a specialist as an audit procedure to obtain competent
evidential matter. The circumstances surrounding the use ofa spe-
cialist differ. Although the familiarity of individual auditors with the
work performed by certain types of specialists may differ, the auditing
procedures necessary to comply with generally accepted auditing
standards need not vary as a result of the extent of the auditor's
knowledge.

Selecting a Specialist
5. The auditor should satisfy himself concerning the professional

qualifications and reputation of the specialist by inquiry or other pro-
cedures, as appropriate. The auditor should consider the following:

a. The professional certification, license, or other recognition of the
competence of the specialist in his-field, as appropriate.

b. The reputation and standing of the specialist in the views of his
peers and others familiar with his capability or performance.

c. The relationship, if any, of the specialist to the client.

6. Ordinarily, the auditor should attempt to obtain a specialist who
is unrelated to the client. However, when the circumstances so war-
rant, work of a specialist having a relationship to the client may be
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acceptable (see paragraph 8). Work of a specialist unrelated to the
client will usually provide the auditor with greater assurance of re-
liability because of the absence of a relationship that might impair
objectivity.

7. An t understanding should exist among the auditor, the client,
and the specialist as to the nature of the work to be performed by the
specialist. Preferably, the understanding should be documented and
should cover the following:

a. The objectives and scope of the specialist's work.
b. The specialist's representations as to his relationship, if any, to the

client.
c. The methods or assumptions to be used.

d. A comparison of the methods or assumptions to be used with those
used in the preceding period.

e. The specialist's understanding of the auditor's corroborative use
of the specialist's findings in relation to the representations in the
financial statements.

f. The form and content of the specialist's report that would enable
the auditor to make the evaluation described in paragraph 8.

Using the Findings of the Specialist
8. Although the appropriateness and reasonableness of methods or

assumptions used and their application are the responsibility of the
specialist, the auditor should obtain an understanding of the methods
or assumptions used by the specialist to determine whether the find-
ings are suitable for corroborating the representations in the financial
statements. The auditor should consider whether the specialist's find-
ings support the related representations in the financial statements
and make appropriate tests of accounting data provided by the client
to the specialist. Ordinarily, the auditor would use the work of the
specialist unless his procedures lead him to believe that the findings
are unreasonable in the circumstances. If the specialist is related to
the client (see paragraph 6), the auditor should consider performing
additional procedures with respect to some or all of the related
specialist's assumptions, methods, or findings to determine that the
findings are not unreasonable or engage an outside specialist for that
purpose.
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4 Statement on Auditing Standards

Effect of the Specialist's Work on the Auditor's Report
9. If the auditor determines that the specialist's findings support

the related representations in the financial statements, he may reason-
ably conclude that he has obtained sufficient competent evidential
matter. If there is a material difference between the specialist's find-
ings and the representations in the financial statements, or if the
auditor believes that the determinations made by the specialist are
unreasonable, he should apply additional procedures. If after apply-
ing any additional procedures that might be appropriate he is unable
to resolve the matter, the auditor should obtain the opinion of another
specialist, unless it appears to the auditor that the matter cannot be
resolved. A matter that has not been resolved will ordinarily cause
the auditor to conclude that he should qualify his opinion or disclaim
an opinion because the inability to. obtain sufficient competent evi-
dential matter as to an assertion of material significance in the finan-
cial statements constitutes a scope limitation (see SAS No. 2, para-
graphs 10 and 11).

10. The auditor may conclude after performing additional pro-
cedures, including possibly obtaining the opinion of another specialist,
that the representations in the financial statements are not in con-
formity with generally accepted accounting principles. In that event,
he should express a qualified or adverse opinion (see SAS No. 2, para-
graphs 15-17).

Reference to the Specialist in the Auditor's Report
11. When expressing an unqualified opinion, the auditor should not

refer to the work or findings of the specialist. Such a reference in an
unqualified opinion might be misunderstood to be a qualification of
the auditor's opinion or a division of responsibility, neither of which
is intended. Further, there may be an inference that the auditor mak-
ing such reference performed a more thorough audit than an auditor
not making such reference.

12. If the auditor decides to modify his opinion (see paragraphs
9 and 10) as a result of the report or findings of the specialist, refer-
ence to and identification of the specialist may be made in the
auditor's report if the auditor believes such reference will facilitate
an understanding of the reason for the modification.
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The Statement entitled "Using the Work of a Specialist" was adopted
unanimously by the twenty-one members of the Committee, of whom
three, Messrs. Badecker, Lisk and Nelson, assented with qualifications.

Messrs. Badecker and Lisk approve issuance of this Statement but
qualify their assent because they disagree with paragraph 11, which pro-
hibits reference to the specialist in the auditor's unqualified report. They
believe there may be circumstances when such reference will serve to
better inform the reader as to the nature and character of an examination
made in accordance with generally accepted auditing standards and the
extent of the auditor's responsibility. They believe that the auditor
should be held only to a standard of reasonableness and due care in the
selection of the specialist and that silence with respect to the work of the
specialist and the auditor's reliance on that work may imply the possession

-- of skills by the auditor in an area in which he lacks qualification.

Mr. Nelson approves issuance of this Statement but qualifies his assent
because he believes that the Statement may necessitate changing ar-
rangements previously made with clients and specialists. Consequently,
an effective date should be specified to allow for an orderly implementa-
tion of the provisions promulgated in the Statement.

Auditing Standards Executive Committee (1974-1975)

KENNETH P. JOHNSON, Chairman
WILLIAM J. BADECKER
J. HERMAN BRASSEAUX
WILLIAM C. DENT
JAMES L. GOBLE
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EDWARD C. KREBS
EDWIN M. LAMB
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ANTHONY P. MANFORTE
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ROBERT L. MAY
DAVID A. NELSON

HALDON G. ROBINSON
STAN Ross

DONALD L. SCANTLEBURY
EDWARD J. SILVERMAN
KENNETH I. SOLOMON
JORDAN B. WOLF
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Senator WnuAms. I may want to present written questions after
further study of your full statements that have been presented for our
record.

It has been excellent, excellent opening prsentation of your ideas.
We want to study them, and study your prepared statements in full.
Senator Javits, any questions?
Senator JAvrrs. Thank you, Mr. Chairman.
I join the Chair in thanking you for your testimony. The juxta-

position of it is critical to us, as it would be to a court.
I would ask one further thing, Mr. Chairman, if the Chair will

allow me. That is, as you hear about and read about developments,
do not feel that your testimony is static. If you feel you wish to pre-
sent something to us, or send something to the chairman-hopefully
you will send me a copy as ranking member-we will see that it is
considered.

Your professionalism is critical to the final result.
Thank you.
Senator WMLIAMS. Thank you. Thank you all.
Mr. CAPFI,. Thank you.
Senator WILIAmS. We will now turn to the panel of financial insti-

tutions: The American Council of Life Insurance, William T. Gibb,
chief counsel, Federal taxes and pensions; Investment Company In-
stitute, Matthew P. Fink, general counsel; and American Bankers As-
sociation, Bernard F. Curry, vice president-elect, trust division.

We welcome all your presentations and your thoughtful analyses.
We have the American Council of Life Insurance listed first. Shall
we proceed with you?

STATEMENT OF WILLIAM T. GIBB, CHIEF COUNSEL, FEDERAL
TAXES AND PENSIONS, AMERICAN COUNCIL OF LIFE INSURANCE,
ACCOMPANIED BY PAUL 3. MASON, STAFF MEMBER; MATTHEW P.
FINK, GENERAL COUNSEL, INVESTMENT COMPANY INSTITUTE;
AND BERNARD F. CURRY, VICE PRESIDENT-ELECT, TRUST DIVI-
SION, AMERICAN BANKERS ASSOCIATION, A PANEL

Mr. GmB. Thank you very much.
I am here today on behalf of the American Council of Life Insur-

ance, whose members hold about 92 percent of the assets of insured
pension plans. Also, insofar as my statement relates to welfare bene-
fit plans, I am also appearing on behalf of the Health Insurance Asso-
ciation, whose members have collectively in force over 90 percent of
health and accident policies written in the United States.

I am accompanied by Paul J. Mason, who is also on the staff of the
American Council of Life Insurance.

Our complete statement is aVailable for the record; I will summarize
by touching on the highlights.

Senator WrLLIAMS. We will put the complete statement in the record.
Mr. GIBB. Let me start out by making clear that we support and

continue to support the basic objectives of ERISA; that is, to strenth-
en the private employee benefit plan system and also to encourage
the growth of this system so as to cover additional employees and
improve benefits under existing plans.
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However, now that ERISA has been in place for almost 4 years, two
facts have become apparent:

First, to a significant extent, ERISA has been counterproductive. It
has impeded the establishment of new plans and even let to the loss of
coverage which existed before its enactment. This undesirable result
is attributable in large degree to overregulation, particularly in terms
of additional paperwork and other administrative burdens. Moreover,
the design of the preemption clause is giving an incentive to welfare
benefit plans to drop valuable insurance coverage in favor of uninsured
arrangements.

Second, the affirmative steps taken in ERISA to encourage expan-
sion of employee benefit plan coverage have proved to be inadequate.

We strongly believe that the time has arrived for Congress to deal
with these unintended fallouts from ERISA. Thus, we applaud the
efforts that led to the introduction of the various bills covered by this
hearing and urge that your subcommittees report meaningful legisla-
tion as soon as practicable.

I will new briefly summarize our comments on several of the pro-
posals in the seven bills under consideration.

Reduction of burdens on small pension plans: It would be redundant
to dwell on the problems-in terms of paperwork, other administra-
tive burdens, and increased levels of administrative expenses--that
ERISA has presented to plans of small employers.

Moreover, in developing solutions, it is not enough to merely shift
paperwork and other administrative workloads from the plans to the
insurance companies, banks, et cetera, who may be servicing them. The
burdens will still be there and the plans will continue to bear their
cost. Thus, substantive, and not solely procedural, changes are neces-
sary. This is not to say, however, that significant streamlining and con-
solidation cannot also be achieved by assigning some of the reporting
and disclosure requirements to insurance companies and other master
plan sponsors, as would be done under the special master plan program
proposed in title IV of S. 3017. But, standing alone, this would not be
a complete solution.

Within this context, a positive program should be adopted for alle-
viating the burdens and complexities imposed by ERISA on employee
benefit plans of small employers. It should, at a minimum, contain
the following specific components:

(1) Elimination of the summary annual report.
(2) Simplification of the plan description form. Since most of the

information in the plan description must also be in the summary plan
description, the plan description information should, in the case of
small plans, be very much simplified-even in the consolidated form
proposed by the administration-in order to remove the present
overlap.

(3) ERISA should be amended to permit small pension plans to
provide a 1-year eligibility pericd-as another way of minimizing ad-
ministrative work and cost-witfhout having to forfeit the convenience
and cost savings of a single annual entry date. In this regard, S. 3017
would achieve this needed reform, but with a condition that would
offset most, if not all, of the administrative advantages. We urge that
this condition be eliminated.
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In addition to the specific items described above, we endorse the
other proposed amendments in the various bills that would streamline
the reporting and disclosure requirements of ERISA.

Moreover, as I indicated, we support the basic concept of the "special
master program" in S. 3017. However, we believe certain modifications
are essential for the program to operate efficiently from the standpoint
of both the employer and the sponsor. These are detailed in my
pre pared statement.

Tax incentives: Maximum encouragement should be given to the
vigorous growth of private retirement plans and savings in a manner
that is flexible and equitable among workers at all income levels.

Rather than attempting to discuss specific proposals that have been
made, I would like to set forth basic principles which the council be-
lieves should be followed in designing such a tax incentive program:

(1) Employee contributions to retirement savings plans should be
deductible for tax purposes. And we urge that the following features
be adopted in the design of such a tax deduction package:

Maximum flexibility as to savings vehicles should be provided. Thus,
employee contributions to a qualified retirement--plan should be tax
deductible. However, in view of the serious recordkeeping and other
administrative problems involved in integrating voluntary employee
contributions into many types of pension plans, plans should be given
the option of accepting such contributions, but should not be required
to do so.

Therefore, contributions to individual retirement accounts should
also be deductible, without regard to the fact that the employee is also
participating in a retirement plan sponsored by his employer.

The tax deductions should not be phased out at a specified income
level or completely denied to a specified group, such as stockholders.
Such a phaseout or other limitation would impact hardest on middle-
income employees; a group that should clearly be encouraged to
provide for their retirement.

The dollar and percentage limitations on the employee tax deductions
should be as uniform as possible as among various types of arrange-
ments-for example, IRA's, contributions to qualified plans, et cetera.
Moreover, we do not believe that the tax deduction should be used as a
"carrot" to impose limits on other aspects of a plan; for example,
on the maximum employer contribution.

(2) S. 3017 would provide a package of tax incentives intended to
encourage employers to establish and improve retirement plans. We
believe these proposals raise important tax policy isuess that need care-
ful study. They are spelled out in detail in my prepared statement.
- Our comments on the question of preemption fall into two categories:
(1) Comments on section 274 of S. 3017, which deals with the relation-
ship of ERISA to the Federal securities laws; and (2) a recommenda-
tion that the ERISA preemption provisions be revised so as to specif-
icallv cover certain State mandated group insurance coverage&

(1) We concur with the proposed amendments in section 274. In
enacting ERISA, Congress intended to establish a single regulatory
scheme for employee benefit plans. Application of Federal and State
securities laws to such plans and to separate account and bank collective
trust vehicles used to fund them frustrates that intention. The regu-



749

latory schemes created under ERISA is clearly capable of adequately
protecting participants' interests without unnecessary and duplicative
regulations under the securities laws.

Moreover, we urge that the proposed preemption be expanded to also
include general account contracts of insurers used to fund employee
plans. Such a change is consistent with, and necessary to, the concept
that a single regulatory scheme should be applicable to vehicles fund-
ing employee benefit plans covered by ERISA.

While we often welcome the Securities and Exchange Commission's
efforts to provide administrative relief, we are of the view that the
best solution is for the Congress to decide what is basically an issue of
legislative policy, and that the solution proposed by the pending bill is
a sound one.

(2) State mandated group insurance coverage. We believe that the
preemption provisions of ERISA, as particularly applied to employee

welfare benefit plans and as currently interpreted by the courts, have
permitted extraordinary burdens to be placed upon insured plans and
further, have encouraged such plans to become uninsured.

The problem can be illustrated by a recent Federal court of appeals
case which holds that a State mandated insurance benefit--in this case,
a New Hampshire insurance law mandating the inclusion of mental
health coverage in all group insurance policies issued in that State-
was not preempted. On the other hand, however, the court makes it
clear that "a State may not regulate an employee benefit plan simply
because the plan serves as self-insurer on all of its benefits."

The net result of the decision is to preempt State mandate benefit
laws from applying to uninsured plans but not to preeipt such laws
from applying to insured plans.

These State laws present two serious problems for insured plans:
They differ., State by State, and are often conflicting as between

States, thereby causing serious compliance problems, and, as a result,
they encourage employers to turn to uninsured arrangements to avoid
their impact.

Our associations have made it clear in previous testimony before
Congress that we support State regulation of the life and health in-
surance business. It has proven in almost every area to be responsive to
the needs of both the public and the insurance business. We therefore
seek to preserve that system of regulation and believe that our pro-
posed solution is consistent with that objective.

We urge Congress to resolve the problems discussed above by
specifically preempting State laws mandating benefits and classes of
individuals to be covered by insurance policies purchased by welfare
benefit plans. This would leave undisturbed the States' mechanism
which regulates the insurance business-that is, regulation of solvency,
policy forms, agents' licensing, unfair trade practices, unfair claim
practices, et cetera.

Again, thank you for giving me the opportunity to present the views
of the Council and the HIAA on the important issues involved in these
hearings.

Mr. Mason and I would be very happy to attempt to answer any
questions you may have.

Senator WmLAms. Thank you very much.
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You mentioned the New Hampshire case. You did not mention the
Di ct Court case that came out of the Hawaii situation, the health
plan, the mandate health plan there.

Did you deal with that?
Mr. Grn. No, sir. That is a somewhat different problem. It has half

the problems we have. That is, I understand that case applies to insured
and uninsured plans. That says any employer or all employers in
Hawaii have got to establish a health plan and have to provide cer-
tain benefits whether it is done through insurance or not. The law has
the problems that if it is allowed to stand, it can result in 51 States
having 51 different laws. It does not have the second problem that we
are concerned with in our particular area, and that is, it does no dif-
ferentiate between insured plans and noninsured plans. But, never-
theless, we think the preemption clause should stand with regard to the
Hawaii plan as well.

Senator WLLIAMS. Perhaps you could supplement your statement
with an analysis of that. It would be helpful.

Mr. GrB. OK.
[The prepared statement of Mr. Gibb and the supplement analysis

referred to follows-]
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Statement by Mr. William T. Gibb
On Behalf of the American Council of Life Insurance and

The Health Insurance Association of America
On Bills Relating to ERISA

Before the Senate Human Resources Subcommittee on
Labor and the Senate Finance Subcommittee on Private

Pension Plans and Employee Fringe Benefits

August 17, 1978

My name is William T. Gibb, Chief Counsel of the American Council

of Life Insurance. I am appearing here today on behalf of the Council and, in-

sofar as my statement relates to welfare benefit plans, on behalf of the Health

Insurance Association of America. The Council has a membership of 479 life

insurance companies which, in the aggregate, have 92 percent of the life insur-

ance in force in the United States and hold 99 percent of the assets of insured

pension plans. The HIAA has 320 members which, collectively, have in force

over 90 percent of health and accident policies in the United States. Most of

the members of the Council are also in the business of health and accident

insurance.

I am pleased to have the opportunity to comment on the important Issues

addressed in the seven bills which are the subject of this hearing. However,

before presenting the views of our two associations on specific proposals, I

would like to comment generally on the question of amending ERISA.

General Comments

We supported, and continue to support, the basic objectives of ERISA.

That in, to strengthen the private employee benefit plan system so that it may

better fulfill the role of providing for the retirement and other financial security
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of American workers and their families and to encourage the growth of this

system to cover additional employees and improve benefits under exIsting plans.

However, now that ERPSA has been in place for almost four years, two

facts have become apparent:

- - First, to a significant extent, ERISA has been counterproductive.

It has impeded the establishment of new plans and even led to the loss of

coverage which existed before its enactment. This undesirable result is attribut-

able in large degree to over-regulation, particularly in terms of additional paper-

work and other administrative burdens. Moreover, the design of the pre-

emption clause is giving an incentive to welfare benefit plans to drop valuable

Wosurance coverage in favor of uninsured arrangements.

-- Second, the affirmative steps taken in ERISA to encourage expan-

sion of employee benefit plan coverage have proved to be inadequate. In this

regard, much of the positive incentives have been negated by the burden of

additional regulation.

We strongly believe that the time has arrived for Congress to deal with

these unintended fallouts from ERISA. Thus, we applaud the efforts that led to

the introduction of the various bills covered by this hearing and urge that your

Subcommittees report meaningful legislation as soon as practicable.

Specific Comments

I would now like to comment specifically on various of the proposals

included in the seven bills. In some cases, I will be proposing additional provi-

sions which we think should be included n any amendments to a particular section

of ERISA.
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Reduction of Burdens on Small Pension Plans

It would be redundant to dwell on the problems- - in terms of paperwork.

other administrative burdens, and increased levels of administrative expenses--

that ERISA has presented to plans of small employers. Others have documented

the fact of small plan terminations and the slowdown in growth of new plans. All

we can do is reinforce these findings--they are true. And the consequences are

in terms of less retirement security for American workers and their families.

Moreover, in evaluating the impact of ERISA, it is important to look both

at the burdens placed directly on employee benefit plans and at the burdens placed

on those who sell and service these plans, much as insurance companies. For,

in both situations, the ultimate cost falls on the plan. Likewise, in devising

solutions, it is not enough to merely shift paperwork and other administrative

workloads from the plans to the insurance companies, banks, etc., who may be

servicing them. The burdens will still be there and the plans will continue to

bear their cost. Thus, substantive, and not solely procedural, changes are

necessary. This is not to say, however, that significant streamlining and con-

solidation cannot also be achieved by assigning some of te reporting and dis-

closure requirements to insurance companies and other master plan sponsors,

as would be done under the special master plan program proposed in Title IV

of S. 3017, as discussed below. But, standing alone, this would not be a

complete solution.

Minimum Program. Within this context. a positive program should be

adopted for alleviating the burdens and complexities imposed by ERISA on
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employee benefit plans of small employers. It should, at a minimum, contain

the following specific components:

(1) Elimination of the Summary Annual Report- -ERISA requires a plan

administrator to furnish to each participant and beneficiary receiving benefits

under an employee benefit plan, a summary of the annual report required to be

filed by the plan with the Department of Labor. This requirement as to a sum-

mary is burdensome and costly while the detailed financial information called

for is of little interest to plan participants. Thus, we strongly endorse the

proposals in the pending bills to repeal this disclosure item.

In this regard, it should be noted that ERISA requires that a copy of

the full annual report be made available, on request, to plan participants and

beneficiaries. Moreover, this right must be spelled out in the plan's summary

plan description. The availability of the financial information, in this manner,

would seem clearly sufficient to protect the interests of plan participants.

(2) Replacement of Plan Description with a One-Page Registration

Statement for Small Plans- -On establishment of an employee benefit plan, and

periodically thereafter, ERISA generally requires the plan administrator to file

both a plan description and a summary plan description with the Department of

Labor and to furnish the sumrnary plan description to plan participants and

beneficiaries. Since most of the information in the plan description is also in

the summary plan description, it is proposed that, for small plans (fewer than

100 participants), the plan description be replaced with a one-page registration

statement in order to remove the present overlap with the summary plan
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description. It should be noted, as a precedent, that the Department of Labor

has already exempted fully insured and unfunded welfare benefit plans with

fewer than 100 participants from having to file a plan description.

(3) Utilization of Ae 25 and One Year of Service with a Sinule Entry

Date for Small Plans--In order to minimize administrative work and cost, for

both the employer and insurance company, plans which use individual insurance

contracts as a funding media find it helpful to deal with the mechanics of the

plan as of one day each year, i.e., the plan's anniversary date. However, be-

cause of ERISA's participation provisions, in order to utilize such a single
*/

entry date,- many pension plans are able to establish only a six month eligi-

bility period, in lieu of the one-year period generally available. This results

in added expense to the plan of having to temporarily cover short-term employees

who will leave before qualifying for benefits. Therefore, ERISA should be

amended to permit small pension plans to qualify for the generally applicable

one-year eligibility period without having to forfeit the convenience of a single

annual entry date.

In this regard, section 232 of S. 3017 would achieve this needed reform,

but with a condition that would offset most, if not all, of the administrative

advantage. Specifically, in order to utilize a one-year eligibility period in con-

junction with a single annual entry date, the plan would be required to measure

*/ See section 202(a)(4) of ERISA which provides that, once having met the
statutory one-year eligibility period, an employee must be brought into the
plan within six months. Thus, a pension plan cannot utilize the full one-year
eligibility period in tandem with a provision that the employee will be covered
on the next following anniversary date.
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benefit accruals and vesting from the date of employment. Thus, each participant

would have a different calendar period, dependent on his date of hire, and indivi-

dualized vesting and benefit accrual computations would have to be made for each

participant, instead of computations based on a uniform period (such as the plan

year) as is generally permitted under ERISA. We urge that this condition be

dropped and that the general rules for vesting and benefit accruals apply under

the amendment in section 232. As so revised, we would strongly endorse this

provision.

In addition to the specific items described above, we endorse the other

proposed amendments in the various bills that would streamline the reporting

and disclosure requirements of ERISA.

Finally, we currently have pending various issues with the Deparnent

of labor and IRS which, if not satisfactorily resolved at that level, should be

dealt with legislatively. We will report to you as to the status of these matters

in the future. However, one of them represents a new concept and, for this

reason, we believe it should be reported to you at this time:

(4) Exemption from Actuarial Certification Requirements for Small

Plans- -Currently, the ERISA requirement (section 103(d)) for annual actu-

arial certifications by enrolled actuaries is causing a significant burden in the

small pension plan area. There are several aspects to this burden:

(a) Financial - in small plans, the cost of the actuarial certification

for defined benefit plans can be a very significant percentage of the total plan

contribution. For example, in a ten life plan, the annual contribution miglht be

from $10,000 to $15, 000 and the cost of actuarial certification could range up

to $2,000, depending on the vendor of the services.
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(b) Additional complexity - most small plan sponsors are not

knowledgeable In the employee benefits plan area and do not have an in-house

staff of employee benefit experts. Therefore, they would like to keep plan ad-

ministration as simple as possible. The requirement for an annual actuarial

certification for defined benefit plans by an enrolled actuary is a significant

complicating factor.

(c) Enrolled actuary - the Joint Board has only enrolled a few thousand

actuaries, and only a small percentage of these actuaries work in the small plan

area. -Therefore, the enrolled actuaries working in the small plan area must

certify hundreds of plans each year. This forces them to take shortcuts and/or

miss filing dates. In effect, these enrolled actuaries are forced to provide

actuarial certification on a mass production basis when actuarial certification

is not the type of task that lends itself to mass production techniques.

Proposal. We have proposed, as a solution to this problem, that small

pension plans be exempted from the ERISA actuarial certification requirements

provided that certain conditions are met. These conditions are patterned after

those applicable to so-called "insurance contract plans" (defined in section

301(b) of ERISA), which presently are exempted from, among other things, the

actuarial certification requirements. We believe there is authority to grant

this exemption by regulation.

Specifically, we have proposed that defined benefit plans with fewer

than 100 participants be exempt from the ERISA actuarial certification re-

quirements for a year if:
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(i) The plan is funded exclusively by assets which are guaranteed by

an insurance company, a bank, a savings and loan association, or a similar

institution, against market fluctuations.

(ii) The contributions to the plan are based upon the individual level

premium funding method (without supplemental liability) using a reserve basis

specified by IRS regulations.

(iii) The value of retirement benefits provided by the plan at normal

retirement age is equal to the reserves at normal retirement age. All ancillary

benefits in excess of the reserve for an individual (e. g., pre-retirement death

benefits) are insured by an insurance company.

(iv) All contributions necessary to meet the reserve requirements

have been made during the plan year.

(v) No rights under any plan assets have been subject to a security

interest at any time during the plan year.

(vi) There are no policy loans outstanding against any plan assets at

any time during the year. -

With the above-outlined conditions, the calculations would be so simple

as to obviate the need for the expertise of an enrolled actuary.

The proposed exemption described above would be applicable to plans

which are funded by individual insurance contracts, group insurance contracts

or to plans without any insurance as a funding vehicle.

In addition, small plans underwritten by group deferred annuity contracts

which satisfy these proposed conditions, except for the individual level premium
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funding method (condition (ii)), should also be exempted from the actuarial

certification requirements.

Special Master or Prototype Plans

Title IV of S. 3017 would establish a "special master plan" program to

ease the paperwork and other burdens of adopting and operating pension plans,

particularly by small employers. The core of the proposal is to shift many of

the statutory responsibilities arising out of the plan from the employer to the

sponsor of the plan, in our situation, a life insurance company.

As I have indicated, we wholeheartedly endorse the idea of simplifying

the administration of employee benefit plans. Within this context, we support

the basic concept of the "special master plan" program.

However, we urge that such a program constitute only one facet of an

attack on the complexities and burdens of ERISA- -for it must be recognized that

shifting the responsibility to perform certain functions does not eliminate the

burdens they create; it merely puts the burdens on someone else. Thus, it is

extremely important that emphasis also be placed on eliminating or streamlining

the various requirements themselves. As we have noted above, several of the

bills would make significant strides in this direction in terms of amendments to

the disclosure requirements. In addition, we have suggested another step that

can be taken with regard to the actuarial certification requirements. Adoption of

the "special master program" in no way reduces the need for action on these items.

As I indicated, we support the basic concept of the "special master

program". However, we believe certain mdifications in the provisions of
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S. 3017 are essential for the program to operate efficiently from the standpoint

of both the employer and the sponsor.

(1) Responsibilities assigned to the sponsor. We believe that the

responsibilities shifted to the sponsor should be limited to reporting and dis-

closure and maintaining individual accounts for participants. By denominating

the sponsor as "administrator" and "named fiduciary", S. 3017 would apparently

also make the sponsor responsible for the day-to-day operations of the plan. We

do not believe this is feasible or desirable, since the sponsor is not on the

premises and, in fact. may be located in another part of the country. Moreover,

S. 3017 would make the sponsor the "investment manager" for the plan. We do

not understand how this would operate in the case of an insured plan; but certainly

the sponsor should not be required to recommend the products of a competing life

insurance company or other funding media. It should continue to be the respon-

sibiity of the employer to pick the particular insurance company or other spon-

soring organization from which to purchase a masterr plan".

Thus, we strongly recommend that Title IV of S. 3017 be revised as

follows:

(a) The law should set out the specific responsibilities that are to be

shifted to the sponsor. We believe these should be limited to reporting and dis-

closure and maintaining participant accounts. In this regard, however, it should

be made clear that while the sponsor is responsible for preparing summary plan

descriptions, etc., and furnishing them to the employer, the employer will re-

main responsible for distribution of summary plan descriptions and other docu-

ments that are required to be made to plan participants.
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(b) The sponsor should not be labeled with any of the statutory terms,

such as "plan administrator", "named fiduciary", or, unless otherwise agreed

to, "investment manager". These labels carily correlative responsibilities and

consequences which should not automatically be placed on the sponsor. For

example, a fiduciary is automatically subject to the co-fiduciary rules; a plan

administrator or investment manager cannot qualify for Prohibited Transaction

Exemption 77-9. etc. Thus, the duties of the sponsor should be set forth spe-

cifically; not by use of general labels.

(c) Correspondingly, it should be made clear that the labels put on

various plan officials do not make them accountable for the duties assigned by

the law to the sponsor.

(2) Defined Benefit Plans. The "special master plan" program should

be made immediately available to defined benefit plens, as well as defined con-

tribution plans. There are many very desirable aspects to a defined benefit

plan, particularly in being able to adapt to rises in the cost of living. We see no

-particular obstacles to making them immediately eligible for the "special

master plan" program.

Tax Incentives

Private retirement plans, individual savings, and Social Security, together,

have the job of providing retirement income security for American workers and

their families. It is important that there be a proper balance among the three

mechanisms. In this regard, Social Security should be designed to provide re-

tired workers with a basic level of economic protection in their retirement. The

3-549 0 - 78 - 49
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provision of retirement income above this level Is, and should be, the respon-

sibility of individual workers and their employers--with appropriate encourage-

ment being provided by the Government- -through the use of various private

savings media, including insurance company products. Unlike Social Security.

these private arrangements provide flexibility so that the retirement programs

can be designed to suit the needs of particular groups of employees in different

firms, industries, unions and geographical locations. Moreover, private retire-

ment savings are an important source of capital so necessary if our economy

is to continue to grow.

To this end, maximum encouragement should be given to the vigorous

growth of private retirement plans and savings in a manner that is flexible and

equitable among workers at all income levels. Rather than attempting to discuss

specific proposals that have been made, I would like to set forth several principles

which the Council believes should be followed in designing&s tax incentive program

(1) Employee contributions to retirement savings should be deductible

for tax purposes. We realize that limitations on such deductions are inevitable

in view of the revenue loss potential, but we urge that the limitations be set as

high as possible, consistent with these constraints. Moreover, we urge that the

following features be adopted in the design of a tax deduction package:

- - Maximum flexibility as to savings vehicles shouldd be provided.

Thus, employee contributions to a qualified retirement plan should be tax deduct-

ible, whether they are mandatory or voluntary contributions. This would encourage

employees to share in the costs of their employers' retirement plans and, thus,

would help employers set up such plans and improve benefits in situations where
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the employers would, themselves, be unable to pay the full cost of the plan or

the benefit improvement.

However, in view of the serious recordkeeping and other administrative

problems involved in integrating voluntary employee contributions into many types

of pension plans, plans should be given the option of accepting such contributions,

but should not be required to do so. Therefore:

- - Employee contributions to Individual Retirement Accounts should

also be deductible, without regard to the fact that the employees are also par-

ticipating in a retirement plan sponsored by their employer.

- - The tax deductions should not be phased out at a specified income

level or completely denied to a specified group, such as stockholders. Such a

phase-out or other limitation would impact hardest on middle income employees;

a group that should clearly be encouraged to provide for their retirement. More---

over, if the decision to establish a plan is in the hands of an individual who

would be affected by the phase-out, he would be discouraged from even estab-

lishing a plan. Limitations on the tax deductions based on a percentage of com-

pensation, with a dollar cap, are sufficient to prevent any abuse by upper income

employees. -

-- The dollar and percentage limitations on the employee tax deductions

should be as uniform as possible as among various types of arrangements (e. gt

IRA's, contributions to qualified plans, etc.). The present tax law is complicated

enough in drawing distinctions between corporate plans, H.R. 10 plans, IRA's,

Subchapter S corporation plans and plans of tax-exempt organizations. Further

complexity should be avoided. Moreover, we do not believe that the tax deduc-

tion should be used as a "carrot" to impose limits on other alpects of a plan;

for example, on the maximum employer contribution.
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(Z) Tax incentives for employers should be carefully studied. S. 3017

would provide a package of tax incentives intended to encourage employers to

establish and improve retirement plans. We believe these proposals raise im-

portant tax policy issues that need careful study.

More specifically:

- - A tax incentive to establish a retirement plan carries the danger

that some employers may establish a plan solely in response to the extra tax

savings and without any real appreciation of the long-term commitment that is

involved. We question whether it is wise policy to encourage such a develop-

ment.

-- A tax incentive to improve an existing plan would undoubtedly lead

to the strengthening of plans and, in this respect, would be desirable. However,

employers who have voluntarily improved their plans in the past might feel that

a new tax incentive is unfair.

In conclusion, we fully support measures to encourage the growth of

private retirement savings and applaud those who have provided for them in

proposed legislation. However, as discussed above, we believe that certain

principles should be followed in designing a package to achieve this objective.

Preemption

Our comments on the question of preemption fall into two categories:

(I) comments on section 274 of S. 3017, which deals with the relationship of

ERISA to the Federal Securities laws; and (2) a recommendation that the ERISA

preemption provisions be revised so as to specifically cover certain state

mandated group insurance coverages. Our positions and recommendations are

set forth in detail below.
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(1) Section 274 of S. 3017

This amendment would revise Section 514 of the Employee Retirement

Income Security Act of 1974 to clarify the applicability of Federal and State

securities laws to plans which are subject to ERISA. This amendment

provides that ERISA supersedes Federal and State securities laws to the

extent that such laws might be applied to the interest of an employee in an

employee benefit plan described in Section 4(a) and not exempt under Sec-

tLon 4(b) of ERISA or to certain insurance company and bank vehicles commonly

used to fund such plans. Proposed new paragraph (2) to be added to Section

514(d) by Section 274 is intended to make it clear that the interest of an

employee in an employee benefit plan subject to ERISA shall not be subject

to the Federal or State securities laws unless such plan is an eligible indi-

vidual account plan in which participation is voluntary. Proposed new

paragraph (3) to be added to Section 514(d) makes it clear that the interest

or participation of an employee benefit plan subject to ERISA either in a

single or collective trust maintained by a bank or in a separate account main-

tained by an insurance company also shall not be subject to the Federal or -

State securities laws. Further, such single or collective trusts and separate

accounts are not to be considered investment companies for purposes of

Federal and State laws.
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We concur with these proposed amendments of Section 514(d).

In enacting ERISA Congress intended to establish a single regulatory scheme

for employee benefit plans. Application of Federal and State securities laws

to such plans frustrates that intention. The regulatory scheme created under

ERISA i clearly capable of adequately protecting participants' interests in

employee benefit plans without unnecessary and duplicative regulation under

the securities laws.

The Congress has consistently encouraged the creation of private

retirement plans. These have now grown to the point where they cover

over 30 million people. The administration of qualified pension and profit

sharing plans is a highly technical and complex area, utilizing the services

of actuaries, accountants and lawyers. Any added complication that impedes

or discourages the operations of the plan or its funding agencies or anything

that causes delay or additional burden, constitutes a serious disincentive.

Although amendments have been enacted to the Federal securities laws which

provide some relief in this area, pension plan sponsors and administrators

are still subject to a large variety of securities law provisions which we

believe are unnecessary and, in contrast to the provisions of ERISA, are not

directly relevant to the regulation of employee benefit plans.
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While we often welcome the Securities and Exchange Corunission's efforts to provide

administrative relief, we are of the view that the best solution is for the Congress

to decide what is basically an issue of legislative policy, and that the solution

proposed by the pending bill is a sound one.

The following discussion is intended to amplify our position with respect

to Section 274. We also have specific modifying language to recommend which

would be consistent, in our view, with the objectives of S. 3017.

Interests in Employee Benefit Plans (Proposed Parauraph 2)

We concur with proposed Paragraph 2 which would preempt the applica-

tion of Federal and State securities laws to interests in employee benefit plans

subject to ERISA. In this connection we beUeve that the Seventh Circuit in

Daniel v. International Brotherhood of Teamsters was in error when it af-

firmed a lower court decision which held, for the first time, that an interest

in a pension plan is an investment contract and that a plan participant may

maintain a cause of action under the anti-fraud provisions of the Federal

securities laws. Three other district courts recently have held that the
iI

securities laws do not apply to interests in such plans.

I / Robinson v. UMH Health & Rtirement Fund, 435 F. Supp. 245 (D. D. C.
1977); Wiens v. International Bd. of Teamsters, [Current) FED. SEC. L.
REP. (CCH) 196,005 (C.D. Cal. 1977); Hurn v. Retirement Fund Trust of
Plumbing, Heating & Piping Indus., 424 F. Supp. 80 (C. D. Cal. 1976).
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It is apparent that the Seventh Circuit neglected evidence in the legis-

lative history and text of ERISA that strongly indicated that Congress in 1974

did not recognize that the securities laws had played, or would play, any signi-

ficant role in the pension regulatory scheme. The legislative reports concern-

ing ERISA and pension reform generally failed to mention the securities laws

in their exhaustive listings of other federal legislation which had some relation-

ship to pension plans. There is no indication that Congress intended to have

these different regulatory schemes meshed. The general absence of mention

of the applicability of the securities laws in either the text or legislative

history of ERISA clearly militates against any conclusion that the Congress

in 1974 understood that the securities laws applied to the regulation of pension

plans. The provisions of ERISA have been described as 'an elaborate inter-

weaving of jurisdiction" between the Labor Department and the Treasury2_/
Department. The precision with which Congress specified the roles of

those departments clearly indicates the type and extent of regulation that

Congress intended for pension plans. The absence of mention of the

securities laws and the SEC is conspicuous.

The Justice Department in its Motion for Leave to File Amicus Curiae

and Brief filed In the Supreme Court on August 4 appears to generally concur

in this view:

2/ See Lee, "The Elaborate Interweaving of Jurisdiction": Labor and
Tax Administration and Enforcement of ERISA and Beyond, 10 University of
Richmond Law Review 463, 503 note 209 (1976).
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"Any judicial delineation of the contours of a cause of
action should take into account that Congress has, in
ERISA, enacted a comprehensive statute to establish
and protect workers' pension rights. Any interpreta-
tion of the securities laws that would eagraft onto ERISA
remedies under those laws enacted 40 years earlier and
never before applied to pension plans should be adopted
with caution lest the carefully designed scheme of Congress
be disrupted.

"Where, as here, Congress has provided specific direc-
tions on what information must be disclosed to the employee,
such directions should be deemed to embody, for Securities
Acts purposes, everything that is material. If there has
been compliance with ERISA's disclosure provisions there
should be no liability under the Securities Acts for failure
to disclose additional information."

We further believe that proposed paragraph (2) of Section 514(d) is

a sensible measure regardless of whether or not the particular pension

plan in Daniel or any other type of plan technically falls within the Federal

securities laws' definition of a security. The purpose of this new provision

Is not to rewrite the Federal securities laws but to preclude their application

in an area in which Congress has established a single regulatory scheme which

obviates the need for the application of those laws.

Certain Vehicles Funding Employee Benefit Plans (Proposed Paragraph (3))

We also concur in proposed paragraph (3) which would preempt the

applicability of the Federal securities laws to interests in bank trusts and

insurers' separate accounts issued to employee benefit plans covered by
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ERISA. For the reasons discussed below, we further propose that para-

graph (3) be modified to include general account contracts of insurers.

We believe that Congress intended a single regulatory scheme to apply to

interests in such plans. We also believe that it is appropriate for a sigle

regulatory scheme to be applicable to vehicles funding such plans when the

sponsors of such vehicles are subject to regulation of a sufficient and exten-

sive nature.

General Account Contracts

When the Federal securities laws were originally adopted, the Congress

decided to make these laws inapplicable to the administration of qualified

retirement plans. The applicability of the securities laws was not affected

by an employer's choice of funding agency. Regardless of whether a bank

or Insurance company was chosen, there were statutory or administrative

exemptions that relieved both funding agencies from the necessity of compli-

ance with those laws.

Prior to 1960, banks had the advantage of being able to invest accumu-

lated plan contributions under a trusteed plan either in fixed-income securi-

ties or ih equity securities, in whatever proportion the employer preferred.

Life insurance companies, however, could offer only investments primarily

in fixed-income securities. In consequence, although other factors may also

have contributed, an increasing percentage of this business was placed with

the banks.

N'
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In the early 1960's however, life insurance companies in order to com-

pete more effectively sought and obtained authorization under state law to

include facilities for investing the assets of retirement plans in common

stocks or other equity securities and for allocating the investment results

directly to those plans. This is accomplished through what are known as

"separate accounts. " These separate accounts, which have now been ex-

pressly authorized by the legislatures of almost all of the states, are the

life insurance company counterpart of the collective pension trusts of the

banks.

Life insurance company separate accounts, however, which were not

in existence or even contemplated when the securities laws were adopted,

were not given the express statutory exemptions enjoyed by qualified pension

and profit-sharing trusts. It was only by reason of the accident of time that

the securities laws contained exemptions for the common stock investment

services provided by banks in this area while they did not contain exemptions

for comparable commqq stock investment services offered by life insurance

companies. This accidental difference was removed in large measure by the

Investment Company Amendments Act of 1970. Generally, the amendments made

by the 1970 Act to the 1940 Act provide exemption from the provisions of that Act

to separate accounts which hold assets attributable to certain pension and profit-

sharing plans qualifying under either Section 401 or Section 404(a)(2)

of the Internal Revenue Code. The 1970 Act also amended the 1933 Act to pro-
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vide, essentially, an exemption from the prospectus requirements of that Act

for such plans. The 1970 Act further provides an exemption from certain

provisions of the 1934 Act for certain qualified plans funded by separate accounts.

Thus, -to a large extent Section 274 merely reaffirms a policy adopted by

Congress in the 1970 Act amendments.

The 1970 exemptive amendments to the 1933 and 1934 Acts applicable

to insurance company funding of qualified plans specifically covered only

separate accounts and made no reference to interests in general accounts.

This was because the contracts which provided for the allocation of contribu-

tions to general accounts were universally regarded as insurance policies or

annuity contracts and therefore exempted from registration under the 1933 Act

either because they were not regarded as "securities" at all or because they

were exempted by Section 3(a)(8) of that Act.

Recently, however, questions have arisen with respect to the applicability

of the registration requirements of the 1933 Act to the offer and sale by life

insurance companies of certain contracts to the trustees of pension or profit-

sharing plans that meet the requirements of Section 401 of the Internal Revenue

Code or to corporate employers establishing such plans.

While-the investment of qualified plan assets by banks is accomplished

entirely through the use of trusts, the major part of the qualified plan assets

managed by life insurance companies-was not held in separate accounts in

1970, and this continues to be the case today. The Investment Company Amend-

ments Act of 1970 actually affected a relatively small part of the qualified plan
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funding activities of life insurance companies. Most of these assets are

held, under individual and group annuity contracts, and life insurance policies,

as part of the general accounts of insurance companies. Employers who wish

assets of their plans to be invested primarily in common stocks or in real

property, and who choose insurance companies to administer and invest such

funds, enter into contracts which provide for the allocation of plan contribu-

tIons to separate accounts. Employers who wish to have assets of the plans

invested primarily on a fixed-income basis, and who also choose insurance

companies to administer and invest such funds, generally enter into contracts

which do not so provide, and, accordingly, the plan contributions, when made,

simply become part of the general assets of the insurance company.

Proposed paragraph (3) of Section 514(d) in3ofar as it deals with insurers

relates to separate accounts only. For the reasons indicated above, we feel that

proposed paragraph (3) of Section 514(d) must be modified to include general

account contracts of Insurers issued to fund employee benefit plans covered

by ERISA. (Our specific recommended language appears on page 25)

Plans Other Than Corporate Qualified Plans

The proposed statutory pattern of Section 274 differs from the 1970 Act

amendments with respect to the activities of banks and insurance companies

in connection with the administration of qualified plans established by self-

employed persons, commonly called H. R. 10 or Keogh or Keogh-Smathers

1'
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Plans. As a result of the 1970 Act, the 1940 Act was made inapplicable tc

such plans.but no exemption from the registration requirements of the Securi-

ties Act of 1933 or from the Securities Exchange Act of 1934 was provided.

In contrast, proposed paragraph (3) of Section 514(d) does not draw distinc-

tions between corporate plans and other employee benefit plans such as

H. I 10 plans in addressing the applicability of the Federal securities laws

to interests of employee benefit plans in bank trusts and insured separate

accounts. We concur with this aspect of the legislation. Any distinction

based on the nature of the employer (i. e., whether the sponsor of the employee

benefit plan is a corporation or a partnership) is not uniformly relevant to the

issue of whether or not the application of the Federal securities laws is neces-

sary or appropriate where ERISA applies.

We believe that the requirements of ERISA subject the insurer to the

highest standards of duty and responsibility. State regulation of insurers

similarly imposes relevant regulation which serves to make the applicability

of the anti-fraud provisions of the Federal securities laws duplicative and

unnecessarily burdensome. There are limitations uader State laws which

ultimately serve to provide similar types of protections and safeguards which

are the concern of the SEC in applying the anti-fraud provisions of the Securi-

ties laws. Therefore, no regulatory "gap" will be created if the a.i-fraud

provisions are made inapplicable to these funding vehicles.
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Recommended Modifications to Section 274

We urge the foUowing proposed amendments to Section 274%

1. The new subparagraph 514(3)(A) refers only to interests in separate

accounts. Since there have now been questions raised over whether certain

general account contracts constitute "securities, " there i no reason to ex-

clude separate account funding and not do the same for general account funding.

This would be most simply accomplished by striking the words "separate

account maintained" In line 6.pI page 46 and replacing them with the words

"contract issued. "

2. Because the insurance contract is issued to the plan trustee or

employer rather than to the plan itself, the introductory phrases of subpara-

graph (B) in line 8 on page 46 should be amended to read "issued for the pur-

pose of funding an employee benefit plan. .

We believe that such a revision of the law is consistent with the original

Congressional intent in enacting ERISA and with the basic approach of this

legislation.

3. The term "eligible individual account plan." which is used both in

Section 271 and Sectioni 274 of the Act, appears to have been intended to refer to

what Senator Williams referred to in his introductory statement as a plan in which

participation is wholly voluntary and which is designed and permitted to in-

vest heavily in securities issued by the employer who mintains the plan.
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The traditional position of the Securities and Exchange Commissioa

ha been that registration of the interests in a plan Is not required except

where the plan is in fact Invested in securities of the employer to an extent

in excess of the employer contributions, so that employee contributions will

necessary have been used for the purchase of employer securities. A thrift

or profit-sharing plan, which Is one of the types of plate covered by the term

"eligible individual account plan," Is often designed so as to invest in other

than employer securities. and as Sections 271 ad 274 are now drafted there

would be a strong implication that the securities laws shtld apply to the

interests in such plans and possibly even that those interests should be regis-

tered under Section S of the 1933 Act, something that is not the cuzrent practice.

We believe it would be preferable U the following modifying language

were added to both Section 271 (at line 22 on page 42) end Section 274 (at

line 2 on page 46):

"and under which an amount in excess of the employer's contri-
bution is allocated to the purchase of any employer security.'

This language is taken substantially from Section 3(042) of the 1933 Act, the

only change being to simplify it through the use of the term "employer security"

which is a defined term in ERJSA. --
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(2) State Mandated Group Insurance Coverage

Background. Section S14 of ERISA attempts to set forth the basic areas

of regulatory responsibility- -as between the states sad the federal government. -

respecting employee pension and welfare benefit plans. The American Council

of Life Insurance and the Health Insurance Association of America believe that

the provisions of this section, as particularly applied to employee welfare bene-

fit plans and as currently interpreted by the courts, have permitted extraordinary

burdens to be placed upon insured employee welfare benefit plans and further

have encouraged such employee welfare benefit plans to become uninsured. We

do not believe either result was intended by Congress or is in the best interest

of sound regulation in this area.

The statutory language of Section 514 is well known to the members of

these Subcommittees and will therefore not be repeated in this statement. It has

been briefed and argued on numerous occasions to require an interpretation, on

the one extreme, that it broadly preempts all state laws relating to employee

benefit plans and, on the other extreme, that it preempts only those state laws

which are duplicative of the provisions of ERISA. The result has been confusion

and, in some cases, conclusions which we do not believe were intended by

Congress.

For example, Dawson v. Whaland, 562 F2d 70, decided by the United

States Court of Appeals for the First Circuit on September 1, 1977, with cer-

tiorari denied by the United States Supreme Court on April 18, 1978, holds that

a state mandated benefit (a New Hampshire insurance law mandating the inclusion

33-549 0 - 78 - 50
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of mental health coverage in all group Insurance policies issued in that state)

was not preempted. The court concluded "that ERISA does not preempt appli-

cation of state law to group insurance policies when such policies are purchased

by employee benefit plans.." On the contrary, however, the court makes It clear

that "& state may not regulate an employee benefit plan simply because the plan

serves as sell-nsurer on all of its benefits." The net result of the decision in

Dawson is to preempt state mandated benefit laws from applying to uninsured

(self-insured) plans but not to preempt such laws from applying to insured plans.

In response to the argument that Insured plans would be detrimentally affected

and might face bankruptcy or extinction, the court responded: "Assuming such

detrimental consequences exist, we note that Congress fully intended to appraise

the implementation of the Act and to provide remedial legislation where necessary."

Necessity for Remedial LeEislation. We believe it is extremely

important for Congress to clarify this situation in the interest of sound regula-

tion of insurance and the protection of the benefits provided by the employers

under employee welfare benefit plans. In the first place, we support sound state

regulation of insurance, yet we do not believe that a scheme where states man.

date the coverages contained in group insurance policies in a non-uniform. and

often conflicting manner is sound state regulation of insurance. In the second

place, we believe that the present effect of ERISA Is to encourage plans to be-

come uninsured and thereby lose the protection of important state regulatory

controls.
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(a) "Mandated Coverage" Problem- -The problem for insured plans

when states are permitted to mandate coverages in group insurance policies can

be easily discerned from an exaAnation of the proliferation of non-uniform

state laws and regulations.

Eighteen states have passed laws relating to health insurance benefits

for alcoholism treatment. Some mandate benefits for. inpatient care, but not

for outpatient; some require the reverse. Each law has different limitations of

coverage; some require coverage only in certain treatment facilities.

Eight states have pased laws relating to health insurance benefits for

drug addiction treatment. Some set minimum benefits, some set Maximum

benefits. All eight laws are different in their approaches to inpatient and out-

patient treatment.

Eighteen states have passed laws relating to insurance benefits for

treatment of mental illness. Some require the coverage for inpatient treatment;

others require it for outpatient treatment. The outside limits required range

from $500 to $10, 000. Coinsurance limits range from 25% to 90%.

Forty-eight states have passed laws relative to coverage for newborn

children. While the American Academy of Pediatrics developed a Model New-

born Children Act with the cooperation of the HUAA, many states saw fit to

change the Model, thereby creating many substantive and compliance problems

for both group insurers and multistate employer operations.

While we could continue to cite examples of non-uniform state laws

and regulations affecting insured employee benefit plane, it should be clear that
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the situation is chaotic for insurers and their customers, the employers. Both

the insurers and the employers must keep track of the types and variations of

mandated coverages in each state in which they operate. These laws are con-

stantly changing making the mechanics of compliance increasingly burdensome.

The situation is frequently complicated by union bargaining agreerrents

which cover employees in more than one state.

The employer ultimately is the party that bears the additional burden

of costs associated with the mechanics of handling the aberrations. These addi-

tional and unwanted costs are naturally resisted by the employer and often it is

forced to reduce desired benefits in order to keep costs reasonable or to seek

to become uninsured to avoid these laws.

Furthermore, several of the states have applied their laws mandating

coverages to group policies issued outside their state which cover residents of

their state. The tendency for this to occur with greater frequency is most

alarming. Thus, an employer may negotiate or determine benefits for his em-

ployees in the state where it is headquartered in accordance with that state's law_

and find that such benefits when purchased under an Insurance policy issued in

that state are not in accordance with a neighboring state's law, or the neighboring

state may require an additional benefit or benefits for employees in its state.

This not only removes the freedom of selecting among the benefits most desired

by the employer and employees but impossibly complicates the benefit structure

for employers with multistate operations. Moreover, providing a benefit

mandated for a few employees located in a state other than the principal state of
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the employer may increase costs such that the majority of the employees lose

valuable coverage more widely desired by them.

It should be apparent that the increasing number %f ion-uniform state

laws mandating coverages in group insurance policies has made it increasingly

more burdensome for insurers to provide Insured coverage to employee welfare

benefit plans. Moreover, these laws make it difficult and costly for the em-

ployer to provide the kind of benefits and the benefit mix most desired by the

employees through an insured plan.

(b) "Movement To Become Uninsured" Problem- -The combination of

the effect of the preemption provisions of ERISA and the increasing tendency of

the states to mandate coverages as described above has not surprisingly led

many employers to become uninsured and numerous more to consider such a

move. Under ERISA, as currently interpreted, group life and health insurance

sold to employee welfare benefit plans are not protected from the hodgepodge

of state mandated coverages, while employers which choose to be uninsured are

free to provide coverages without regard to state laws. We view this as alarming

both from the standpoint of placing insurers in an untenable competitive dis-

advantage with uninsured plans and from the standpoint of eroding the protection

afforded employees by the traditional state regulatory controls that protect their

coverage s.

Many large as well as most small employers desire the protection that

group insurance provides for their employees. However, when the various

states where their employees are located dictate the coverages that must be
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included in group insurance, the providers of such insurance find it difficult

to compete with the incentive to become uninsured in order to &void the problem

of mandated coverages. Insurers clearly should be afforded the opportunity to

provide insured protection to the employee benefit market in parity with unin-

sured plans, a result currently precluded by ERISA.

In addition, a very important fact is that uninsured plans are neither

subject to state regulation over the financial stability or management of the

provider nor subject to the many other state controls placed upon insurance

companies to protect the insureds. While some large employers may be able to

provide benefits to their employees without Insurance, the recent experience of

the uninsured multiple employer trusts indicates, for example, that other em-

ployers cannot.

In short, we do not believe Congress intended by the preemption

language of ERISA to motivate employers to drop insured plans in favor of unin-

sured plans.

Proposed Legislative Solutions. Our associations have made it clear in

previous testimony before Congress that we support state regulation of the life

and health insurance business. it has proven in almost every area to be re-

sponsive to the needs of both the public and the insurance business that serves

the public. We therefore seek to preserve that system of regulation and believe

that our proposed solution is consistent with that objective.

We urge Congress to resolve the problems created by state mandated

group insurance coverages 'and the consequent movement to uninsured plans,
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and to do so by clarifying the preemption language of ERISA. We suggest an

amendment to the preemption provision whereby it is specifically stated that

state laws mandating benefits and classes of Individuals to be covered are pre-
./

empted with respect to policies purchased by welfare benefit plans. ! (We

would be pleased to assist the staff of your Subcommittees in drafting such an

amendment.) This would leave undisturbed the states' mechanism which regu-

lates the insurance business, i.e., regulation of solvency, policy forms, agents'

licensing, unfair trade practices, unfair claim practices, etc., but remove the

chaotic result which we have witnessed when 51 Jurisdictions pass numerous

non-uniform laws mandating group insurance coverages that must be part of

insured employee welfare benefit plans. Such a limited preemption would, in

our opinion, remove serious obstacles to employers desiring insured protection

and thereby remove much of the incentive presently attributed to the language of

ERISA for employers to become uninsured. Employers would be free to nego-

tiate coverages without the interference of mandated coverage restraints and

yet the employers and employees could retain the protection afforded by insur-

ance and the vast majority of state regulation that works effectively in this area.

Joint and Survivor Annuities

Section 238 of S. 3017 would significantly revise the requirements for

"early survivor annuities", as enacted by ERSA. Basically, ERISA provides

that each participant in a pension plan must be given the right to elect a survivor

*/ Under our approach, group conversion requirements would not be preempted.
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annuity for his spouse in the event he dies after early retirement age (or, if

later, age 55). S. 3017 would make two substantial changes in this provisions

(1) The provision of a survivor annuity (payable to the spouse) would be

made madatcta for all pension plans; and

(2) The survivor annuity benefit would have to be provided to every

particiyj- once he becomes 50 percent vested under the plan.

We believe that these changes would operate against the best interests

of many participants and plans and, thus, we oppose them. Our specific reasons

are as follows:

(1) The additional coverage would be midmal in many cases. The

amount of a survivor annuity that could be provided by the value of the accrued

benefit for a relatively young employee who is 50 percent vested would, in many

cases, be very small. Thus, the expanded provision could involve significant

administrative and recordkeeping costs in order to provide minimal benefits at

best. The provision In existing law which confines the requirement to employees

who die after early retirement age protects against this problem to a consider-

able degree.

(2) The new requirement will often conflict with existing group life

insurance plans. Many employers presently have group life insurance plans

for their employees in order to provide protection for dependents in case the

employee dies during his working years. This is the very same protection as

is sought by the proposed expansion of the survivor benefit provisions in a

pension plan. To have bothwould, in many cases, be duplicative. Thus,
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enactment of the proposal in 8. 3017 would require many employers to mnove

their group life insurance plans into their pension plans--at a tax disadvantage

to the employees since they would lose the tax exclusion provided by section 79

of the Internal Revenue Code for the first $50, 000 of coverage. Thus, we

seriously question the need for the expansion of the early survivor anmity as

proposed in S. 3017; particularly in the mandatory form suggested.

(3) The impact of the proposal would fall most heavily on plans with

liberal vesting. We believe it is extremely important to encourage sound vesting

in pension pl-as--and, to do this, disincentives should not be introduced into the

law. The proposed early survivor annuity requirement- -which would apply once

50 percent vesting is achieved- -would be such a disincentive since It would bring

with it burdensome administrative costs in providing for what will probably be

minimal benefits.

For all these reasons, we oppose expansion of the early survivor benefit

requirements.

However, whatever the decision on this proposal, we urge the enactment

of the following three important clarifications in the operation of the joint and

survivor annuity provisions.

(a) Profit-Sharing and Money Purchase Plans

The Treasury Department regulations indicate that a defined con-

tribution plan which offered a life annuity option, but which provided another

benefit form, usually a lump-sum payment, as the automatic form of benefit

payment, must (in order to conform to ERISA) be revised to make a joint and



786

- 36 -

survivor annuity the automatic benefit form and the lump-sum payment an

elective form. (See paragraph (a) of fl.401(a).0(I))-/ The particular fact

situations involved are the thousands of profit-sharing (Including thrift) plan.

which provided for a lump-sum payment of the participant's accumulated account

value as the automatic benefit form, but which also offered the participant the

option to elect to receive part or all of his account in the form of annuity pay-

ments. Under the final Treasury rules, these plans have had to be fundamentally

restructured to provide an annuity as the basic benefit form or (as is more

likely) drop the opportunity for a participant to elect an annuity benefit form in

order to avoid making the joint and survivor annuity the automatic benefit form.

Moreover, a new defined contribution plan cannot be designed to provide a lump-

sum as the automatic benefit form, if it desires to provide an annuity option.

We believe this result is in conflict with sound tax policy and strongly

urge that the law be clarified to indicate that, in the case of a defined contribu-

tion plan, the joint and survivor annuity requirements will be satisfied in a case

where a non-annuity type payment i the automatic benefit form, so long as a

qualified joint and survivor annuity is available as an option of the same rank as

any other annuity option.

We believe such a revision of the law is consistent with the original

Congressional intent in enacting ERISA. If Congress had intended to mandate

annuity distributions, as compared to lump-sum distributions, it would have

*/ We strenuously opposed this provision during the development of the regula-
tions and again after their issuance, but were unsuccessful.
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clearly stated this in the law. But it did not. Moreover, the plans involved

have been purposely designed to provide for lump- sum payments as the auto-

matic benefit form and such a benefit form may be desirable from most parti-

cipants' point of view. The annuity option is generally included as a convenience

for employees who desire it. In their present form, the Treasury regulations

encourage employers to drop this option which would teem clearly to run counter

to the interests of plan participants.

(b) Lump-Sum Payments of Early Survivor Annuity

We urge that the early survivor annuity provisions be revised to

provide that the survivor payments may be in the form of a lump-sum. Both

S. 3017 and, with a limited exception, present law provide that such payments

must be made in annuity form- -an inflexibility which is inconsistent with the

usual options given to plans and participants. The availability of a "lump-sum'

alternative is particularly important where the amount involved is small and

does not justify the expense of administering an annuity payout formula.

In the same vein, we urge that the law be amended to make clear that

a plan does not have to establish the elaborate election procedures for the early

survivor annuity, where it provides a pre-retirement death benefit at least equal

in value to the required early survivor annuity. The Treasury Department regu-

lations presently provide that the election procedures do not have to be applied

in a defined contribution plan which meets this condition; but such a provision

is not extended to defined benefit plans, although there are many such plans

which contain a pre-retirenment death benefit which, by definition, exceeds in
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value the minimum early survivor annuity specified In the law. To require

this type of plan to offer and explain an early survivor annuity option creates

unnecessary expense and confusion.

(c) Beneficiary

Finally, we urge that the law be clarified to provide that a plan may

permit a participant to elect to have the pro-retirement survivor annuity paid to

a person other than his or her spouse. There are various reasons, many times

related to estate planning, why a plan participant may desire to have survivor

payments made to a person other than the spouse. The law should not be in-

flexible in this regard. On the other hand, a plan should not be required to pro-

vide a survivor benefit other than to the spouse.

Fiduciary Provisions

S. 3017 and S. 1745 would make a number of changes in the fiduciary

provisions of ERISA. While they would alleviate some specific problem areas,

we strongly believe that a much more thorough re-examination and reworking

of ERISA's fiduciary rules--particularly, the prohibited transaction section- -is

necessary if the law is to work efficiently and without unnecessarily disrupting

business practices and transactions. Your staff has indicated interest in seeking

a broader solution and, to this end, we are in the process of trying to develop

a specific recommendation for consideration by your Subcommittees at a later

time.

In this regard, I am sure you have been bombarded with examples of

situations where the current fiduciary provisions are producing unintended
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hardships and problems. I would like to give you one more exanple of particular

applicability to the life insurance business. Ever sinc3 the enactment of ERSA,

we have been urging the Labor ad Treasury Departments to make clear. in their

regulations defining "investment advice, that such term does not include recom-

mendations made by an insurance agent or broker as part of a selling effort in

those situations where the agent or broker has made clear to the plan sponsor

the sales capacity in which he is acting. (Rendering "investment advice' for a

fee Is a fiduciary activity under ERIBA.) To date, we have been unsuccessful.

This is the type of Issue that should be considered in any revision of the

fiduciary provisions. Where an insurance agent or broker, in a sales capacity,

recommends that a plan sponsor buy a product which he sells. -and, in so doing.

suggests various possible options--it Is just not realistic to categorise him as

a plan fiduciary on the ground that he is acting a an investment advisor to the

plan. It would seem far more logical to classify the giving of such recommenda-

tions as a fiduciary activity only in those situations where the agent or broker

holds himself out a an impartial advisor.

Status of general aUset accoujl Section Z61 of S. 3017 deals with the

status under ERISA of the assets in a life Inuranco company's general &ccount.

We urge adoption ad such an amendment, modified as described below.

The Labor and Treasury Departments have interpreted the pertinent

sections of ERMA to provide that, where an employee benefit plan purchases a

contract based on the general "set account of an insurance company, the

underlying assets of the corapany are not "plan assets" of that plan for purposes
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of applying ERISA's fiduciary provisions. A contrary result would place

impossible restrictions on an insurance company's investment activities in its

general account by reason of the broad range of possible technical violations

that could occur through dealing with "parties-in-interest".

Section 261 of S. 3017 is aimed at codifying this result in he law itself.

We strongly support this objective, but suggest certain clarifying amendments

to section 261. More specifically, a plan may be funded through the use of con-

tracts issued by an insurance company on its general account, but provide for

benefit payments other than in the form of a life annuity insured by that company.

We can see no reason why the form of the benefit payment should affect the issue

of whether the insurance company's general account assets are "plan assets. "

For example, if an unallocated contract is held by a trust, the trustee may, on

the retirement of an employee, direct the insurance company to pay an amount

over to the trust from which it will, in turn, pay the benefits directly. Or it

may instruct the insurance company to provide a guaranteed annuity or merely

to make specified payments as long as funds are available. There is no reason

why the form of the benefit payment should affect the issue of whether the insur-

ance company's general account assets are "plan assets". Thus, we urge that

references to "benefits which are insured" be deleted from section 261. To this

end, lines 6 through 10 on page 38 of S. 3017 should be revised to read:

"(2) In the case of a plan which is funded in whole or in part

by a contract issued by an insurance company, the assets of

the plan shall include the contract but shall not, solely by
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reason of the issuance of such contract, include the assets

of the insurer issuing the contract except to the ex-* * *."

Retroactive Disqualification of Plans

We support section 307 of S. 3017 which would prohibit the retroactive

disqualification of a plan unless it is determined that the past failure to meet

the qualification standards was a result of intentional failure or willful neglect.

Such protection has become increasingly important by virtue of the complexity

of many of ERISA's provisions and the implementing regulations; thereby sub-

stantially increasing the chance for inadvertent non-compliance.

Elimination of Overlapping Jurisdiction

We fully support the idea of streamlining the administration of ERISA

through the elimination of overlapping jurisdiction by two or more government

agencies with regard to the enforcement of specific provisions of the law.

Several ways have been suggested for achieving this objective, running the spec-

trum of consolidating all ERISA related activities in a new agency to retaining

the jurisdiction of various agencies, but assigning each such agency with enforce-

ment of specific provisions to the exclusion of any other agency. Since the

decision as to what approach to take will obviously involve many factors, includ-

ing political considerations, beyond our expertise or even knowledge, we will

confine ourselves to merely supporting the concept.

Reduction In Disability Benefits

Section 237 of S. 3017 would prohibit an employee welfare benefit plan

from reducing a participant's disability benefit by reason of any increase in the
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disability benefit levels payable under the Social Security Act. A similar result

is sought under S. 250, but would be accomplished through a tax disincentive to

the-employer.- -

Almost all private disability plans integrate with Social Security. No

one disputes that a plan which does not offset Social Security increases is

superior to a plan which permits such offsets. Since the vast majority of the

disability benefits being provided by employee welfare benefit plans are funded

through insurance contracts, insurers have, over the past few years, made this

point repeatedly and many have taken extraordinary measures to convince such

plans to purchase the more comprehensive contract.

The ability of an insurer to deduct Social Security increases impacts the

amount of benefit which will be paid by the insurer and the likelihood of such in-

creases is a factor included in establishing the premium to be charged the plan.

Although insurers canot know for certain the number and amount of future in-

creases that will take effect, they do make actuarial assumptions as to what the

increases are likely to be, based on statistically demonstrable past trends plus

present legislative enactments (e.g., automatic adjustments), and these assump-

tions are reflected in their premium rates. Substantially less premium is

charged for contracts which do not contain a Social Security "freeze" (i. e. , in-

creases are deducted) than for those contracts which contain such a "freeze"

(i. e., increases are not deducted). Because of the differential in premium rates,

plans frequently prefer to purchase the less expensive "no freeze" contract.
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While the Council and HIAA vigorously endorse the public policy behind a

legislatively mandated Social Security "freeze", we feel equally strongly that

such a mandate can only be applied prospectively. To do otherwise would be an

unreasonable impairment of the contractual rights of parties.

As noted, there currently exist a number of employee welfare benefit

plans which do not include the Social Security "freeze" (i. e., Social Security

increases reduce benefits). Under such plans, there now exist a multitude of

disabled persons to whom the insurance company presently is obligated to make

disability payments, but against which future Social Security increases may be

offset. A legislatively imposed "freeze" on these current claims would force

the insurer to bear the additional cost which the plans originally decided not to

bear and would leave the insurer no practical recourse to recoup the additional

premium to pay the higher benefits. Under the terms of most contracts, in-

surers cannot retroactively obtain the increase in premium from the plans. Any

attempt to recoup the additional cost through higher future premiums or lower

future dividends would lead the plan to change carriers. Indeed, many contracts

have long since terminated, though the liability to disabled persons incurred

while the contract was in force remains.

For these important reasons, and also to allow sufficient time for the

necessary policy changes, we urge that any legislation on the subject permit

existing employee welfare benefit plans which do not include a Social Security

"freeze" on the effective date of the Act to add such a "freeze" on the first plan

33-549 0 - 78 - 51
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anniversary date which is more than 60 days after such effective date. More-

over, any such "freeze" should only be required to be applied to those persons

becoming disabled after inclusion of the contractual provision.

Multiple Employer Trusts

Section 266 of S. 3017 requires that every "uninsured welfare plan",

as defined therein, be subject to solvency and reserve standards as the

Secretary shall require by regulation. This would appear to be an attempt

to regulate at the federal level certain uninsured multiple employer trusts

(METs).

We believe this section is confusing in context with other provisions

of the Act and recent court decisions holding that uninsured METs are subject

to regulation by the states. To the extent there is continuing concern with

regulating this area, we would like to explore with your staff the nature of the

problem area and the appropriate solution.

Conclusion

Again, thank you for giving me the opportunity to present the views of

the Council and the HIAA on the important issues involved in these hearings. As

I indicated at the outset, we believe that the experience under ERISA to date has

clearly established the need for certain corrective amendments if the law is to

fulfill its laudatory objective of strengthening and extending the vital financial

protections provided by employee pension and welfare benefit programs. I

would be happy to attempt to answer any questions you may have and to attempt

to furnish any additional Iniormation which the Subcommittees might think helpful.
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September 11, 1978

The Honorable Harrison A. Williams, Jr.
Chairman, Subcommittee on Labor
Senate Committee on Humer Rerc.-,rces
The United States Senate
Washington, D. C. 20510

The Honorable Lloyd Bentsen
Chairman, Subcommittee on Private Pension

Plans and Employee Fringe Benefits
Senate Committee on Finance
The United States Senate
Washington, D. C. 20510

Gentlemen:

This letter will supplement my statement and remarks on behalf of the
American Council of Life Insurance and the Health Insurance Association of
America on bills relating to ERISA before your two Subcommittees at the joint
hearing on August 17, 1978. Specifically, Senator Williams requested our two
associations to address the United States District Court, Northern District of
California, decision in Standard Oil Company of California vs. Joshua C.
Alsalud, et al. and, in particular, S. 1383 which would amend ERISA to clarify
the status of the Hawaiian Prepaid Health Care law under title I and title IV of
such Act.

In the Standard Oil case, Standard Oil Company of California (Standard)
sought declaratory and injunctive relief when defendants sought to enforce the
Hawaii Prepaid Health Care Act (Hawaii Act) against it. In 1974 the Hawaii
legislature enacted a prepaid health care plan requiring employers to establish
health care plans conforming to the Act. This Act was amended in 1976 to re-
quire that the plans cover diagnosis and treatment of alcohol and drug abuse.
Standard was a Delaware corporation conducting business in interstate commerce
with employees in many states including Hawaii. Standard's seLf-funded health
plan did not provide certain benefits required by the Hawaii Act, including the
coverage for alcohol and drug abuse. The District Court concluded that the
Hawpii Act was preempted by ERISA and the case is now on appeal.



796

-2-

S. 1383, introduced by Senators Inouye and Matsunaga, would amend
ERISA, specifically paragraph (3) of section 4(b), so as to exempt from title I
of ERISA any employee benefit plan which "is maintained solely for the purpose
of complying with. . disability or health insurance laws. " This amendment
would circumvent the District Court's holding that the Hawaii Act was not in-
cluded in the phrase "disability insurance laws" by simply expanding that phrase
to include "or health insurance" laws. The effect would be to exempt from the
provisions of ERISA, including reporting, disclosure, fiduciary and preemption
provisions, any employee benefit plan which was maintained to comply with a
state's health insurance laws. This would presumably include any act such as
the Hawaii Act and, possibly, other state health insurance mandated benefits.

Our testimony presented to you on August 17, 1978, directed your
attention to essentially two concerns with regard to group life and health insur-
ance coverages under ERISA section 514. First, we pointed out the increasing
tendency for the individual states to pass non-uniform laws mandating coverages
in group insurance policies purchased by welfare benefit plans and to apply such
laws to group policies issued outside their state which cover residents of their
state. Secondly, we pointed out that such increasing tendency of the states
coupled with the effect of the preemption provisions of ERISA, whereby state
mandated benefit laws are preempted from applying to uninsured plans but not
from applying to insured plans (citing Dawson), have led many employers to be-
come uninsured and numerous more to consider such a move. In order to
correct these concerns, we proposed an amendment to the ERISA preemption
provision whereby it is specifically stated that state laws mandating benefits
and classes of individuals to be covered are preempted with respect to group
policies purchased by welfare benefit plans.

While S. 1383 does not specifically address section 514 of ERISA, its
effect is the continued permissability of, and encouragement for, states to pass
non-uniform laws mandating health coverages for employee benefit plans and to
apply such laws to out-of-state employers. In other words, an employer would
continue to have a myriad of non-uniform and often conflicting state laws apply
to its coverage. As the Court in the Standard Oil case stated: "Although this
social experiment of Hawaii may pose no 'risk to the rest of the country, ' it
does impose a burden on interstate commerce which Congress has the power to
remove."

We therefore oppose S. 1383 as it permits one of the very things we
seek to prohibit, that is the proliferation of non-uniform laws mandating cover-
ages in insured employee welfare benefit plans. While it places employers
which seek to become uninsured in the same position as employers which pur-
chase insurance, a situation which we would normally support, it nevertheless
imposes extraordinary burdens upon employee welfare benefit plans that we do
not believe Congress intends.
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We will be pleased to discuss our opposition to S. 1383 with either of
you, your Subcommittees, or staff. Moreover, we appreciate this opportunity
to present our views.

Very truly your.,

William T. Gibb
Chief Counsel
Federal Taxes and Pensions
American Council of Life Insurance

WTG/jsg
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Senator WiuuxS. Thank you very much.
Mr. Mason, did you have anything to add?
Mr. MAsoN. No.
Senator Wnuj&Ms. Next we will hear from the Investment Com-

pany Institute, Matthew P. Fink, general counsel.
Mr. FINK. I am accompanied by Ramsay D. Potts, the institute's

outside counsel.
I am general counsel of the Investment Company Institute, which is

the national association of the mutual fund industry.
I have a lengthy written statement and ask that it be included in

the record.
Senator W-u.Axs. It will be.

STATEMENT OF MATTHEW P. FINK, GENERAL COUNE N S-
MENT COM01ANY INSTITUTE, ACCOMPANIED BY RAMSAY D.
POTTS, OUTSIDE COUNSEL TO THE INSTITUTE " .

Mr. FINK. The institute strongly supported pension reform legisla-
tion from the tithe the very first bills were introduced in Congress in
1971. On June 21, 1972, we testified before the Senate Committee on
Labor in support of S. 3598, the Williams Javits bill, which formed a
major basis for ERISA.

We applauded the enactment of ERISA as a long overdue reform
measure needed to protect the rights of millions of American workers.
We do not share the views of those who claim that ERISA has gone
too far in seeking to protect the rights of participants in employee
benefit plans At the same time, we realize that further legislative
fine-tuning may be needed.

We had hoped that our testimony at these hearings could have con-
centrated on these matters, including the administration of ERISA,
the problems of small plans, the reduction of paperwork and the new
special master and prototype plan concept-which we strongly en-
dorse. However, because of one provision in S. 3017, we find ourselves
obliged to devote our testimony to a matter extraneous of ERISA,
and which actually relates to the Federal banking laws and the
Federal securities laws.

Section 274 of S. 3017 would add two unrelated provisions to
ERISA. The first provision provides that an employee's interest in a
plan is not a security. This would reverse the decision in the Daniel
case. We believe there is logic to the position that an employee's rights
and remedies with respect to his plan should be determined as a mat-
ter of the law of labor relations and should fall under ERISA rather
than the securities laws. ERISA does seek to protect an employee in
a plan, for example, by requiring that he receive a summary plan
description and an annual plan report.

However, the second provision of section 274, which is unrelated to
the problems created by the Daniel case, provides that shares of a
pooled investment fund operated by a bank or insurance company
and sold to an employee benefit plan are not securities. This is not a
matter of labor relations, but has long been perceived as a matter of
securities and banking regulation.
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The enactment of this second provision of section 274 would have
a dramatic impact on the Federal securities and banking laws--by
declaring that interests in pooled investment funds sold to employee
benefit plans are not securities.

If the second provision of section 274 is enacted, employee benefit
plans will lose protections afforded by the Federal securities laws-
protections which are not provided by ERISA.

First, sponsors of pooled investment funds will be free to run ad-
vertisement aimed at employee benefit Keogh plans and individual
retirement accounts, with no restraints whatever imposed by ERISA.
We ask the members of these subcommittees to review the advertise-
ments attached to our testimony, ads which banks presently can only
direct at corporate plans. If the provision is enacted, Keogh plans
and IRA's will be told by United Jersey Bank that "We're No. 1
nationally in investment performance"; by Hibernia National Bank
that it is "No. 1"; and by the Fifth Third'Bank of Cincinnati that it
is "Entering our second decade of outperforming the Dow Jones."
Banks will be free to select the time periods used in their ads so that
they can choose the periods of their best performance. And they will
be free to select the particular stock market index which best suits
their needs. In contrast, every single one of the ads attached to our
testimony is prohibited in the case of a pooled fund subject to the Se-
curities Act of 1933.

Second, if the provision is enacted, sponsors of pooled investment
funds will not be required to provide employee benefit Keogh plans
and IRA's with prospectuses, but will be free to use any type of sales
material they desire. In order to demonstrate what will occur, we ob-
tained the sales materials used by 17 banks for their pooled invest-
ment funds for Keogh plans which take advantage of present exemp-
tions from the securities laws-by reason of only selling to plans in
one State. Our examination of these documents was to determine
whether Keogh plans investing in these funds are being provided
with the most basic kind of information deemed essential under the
Federal securities laws. The lack of such disclosures is startling. None
of the 17 banks describe the fund's investment restrictions; none pro-
vide relevant information describing the bank operating and advising
the fund; none give background information regarding the bank's
officers and directors; none disclose the total fees paid to the bank
in each of the last 3 years; none describe the fund's policy with
respect to buying or selling portfolio securities; none disclose amounts
of brokerage commissions paid by the fund or to whom; and over half
do not contain the fund's current financial statements or the fund's
current portfolio. In contrast, every mutual fund subject to the Fed-
eral securities laws must provide all of this information to all in-
vestors, including employee benefit plans.

Third, if the provision is enacted, all employee benefit plans will
lose the right to bring actions under the Federal securities laws in
connection with their purchases of shares of pooled investment funds.
And ERISA does not seek to provide employee benefit plans with an
equivalent right of action.

The enactment of the second provision of section 274 also would
have the effect of repealing one of the fundamental reform measures
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enacted in the thirties, the Glass-Steagall Act of 1938. In the twenties,
commercial banks formed securities affiliates and mass-merchandised
their shares of the public. The abuses that this produced are sum-
marized in our written statement. By the early thirties there was a
national consensus that bank entry into the securities business in the
twenties had been a major contributor to the Great Crash. Therefore,
Congress enacted the Glass-Steagall Act which bars banks from en-
gaging in the securities business.

The wisdom of Glass-Steagall was underscored in the early seventies
when commercial banks sponsored real estate investment trusts. As set
forth on our written statement, bank sponsorship of REIT's involved
abuses strikingly similar to those of the twenties, and led to the
greatest strains on our financial system since the Great Crash.

In our view, the mass-merchandising by banks of shares of pooled
investment funds to employee benefit plans constitutes a violation of
the Glass-Steagall Act. Indeed, the existing evidence indicates that
these funds are embarking on the same road as prior pooled invest-
ment vehicles sponsored by banks. An early indication are the aggres-
sive advertisements attached to our statement. Then there are studies
cited in our written statement which present instances of abuses by
banks with respect to their pooled funds. It is unclear whether ERISA
has curbed these abuses.

We submit that, at a minimum, what is needed is a full-scale con-
gressional study of activities which violate the letter and spirit of
the Glass-Steagall Act, including bank sponsorship of real estate
investment trusts and bank sponsorship of pooled investment funds
for employee benefit plans.

Yet the enactment of section 274 would implicitly repeal the Glass-
Steagall Act in this important area, by declaring that interests in these
pooled funds are not securities.

In conclusion, the Senate Securities Subcommittee currently is
studying the issues of bank entry into the securities business and the
application of the Federal securities laws to these activities. Moreover,
this study is specifically studying bank sponsorship of pooled invest-
ment funds for employee benefit plans. We respectfully suggest that if
Congress determines to take legislative action in this area, it should
do so only after careful consideration of this study and after hearings
which would give these most important issues the undivided atten-
tion they deserve.

I was not here yesterday, Mr. Chariman, but I understand that
former Chairman hills of the SEC testified to the same effect con-
cerning-this provision of section 274.

Thankyou.
[The prepared statement of Mr. Fink follows:]
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STATEMENT OF MH

IVESAETfr COMPANY 51STITUTE

ON S. 3017

BEFORE THE

SUBCOMMITTEE ON LABOR OF THE SENATE COMMITTEE

ON HUMAN RESOURCES AND THE SJBCOMMITTEE

ON PRIVATE PENSION PLANS AND EMPLOYEE FRINGE

BENEFITS OF THE SENATE FINANCE COMMITTEE

August 17, 1978

My name is Matthew P. Fink. I am General Counsel of the Investment Company

Institute. With me today Is Ramsay D. Potts, outside counsel to the Institute.

The Investment Company Institute is the national association of the American

mutual hind industry. Its membership includes 460 open-end Investment companies

Mutual finds"), their Investment advisers and principal underwriters. Its mutual hind

members account for over 90% of Industry assets and have approximately seven million

shareholders, Including thousands of employee benefit plans.

The Institute Is vitally concerned with legislation affecting employee benefit

plans. Mutual Ainds serve as an Important mding vehicle for all types of plans.

particularly those of smaller employers. For example, at the end of 1977, there were

343, 665 Individual Keogh plan accounts Invested-in mutual hind shares valued at more

than $1.9 billion, representing over 30% of all Keogh plan assets.
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The Institute strongly supported pension reform legislation from the time the

very first bills were introduced in Congress. For example, on June 21, 1972, we

testified before the Senate Committee on Labor in support of S. 3598, the Williams-

Javits bIl, which helped form a major basis for ERISA.

We applauded the enactment of ERISA as a long over-due reform measure

needed to protect the rights of millions of American workers. We do not share the

views of those who claim that ERISA has gone too far in seeking to protect participants

in employee benefit plans and in imposing fiduciary duties on those who manage such

plans. At the same time we realize that any major piece of reform legislation will

contain imperfections and legislative fine-tuaing may be needed. Since the enactment

of ERISA we have testified before various Congressional committees with respect to

possible curative legislation. Indeed, on March 27th of this year we met with cff

members of the Senate Committee on uman Resources to discuss these matters, and

by letter dated April 13, 1978, we sulmitted our detailed suggestions to them.

We had hoped that our testimony at these hearings today could have concentrated

on these matters, particularly the questions of administration of ERISA, the problems

of small plans, the reduction of paperwork, and the new Special Master and Prototype

Plan coacept which we strongly endorse. We believe that the mutual fund Iustry's

expertise, particularly in the area of small plans and master and prototype programs,

would enable us to offer real assistance in these important areas. However, because
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of one provision in S. 3017 we find it necessary to devote our statement today to a matter

extraneous to ERISA and which actually relates to the federal banking Laws and the federal

and state securities laws. I am referring to the second provision of Section 274 of the bill.

Section 274 would add two unrelated provisions to Section 514 of ERISA. The

first provision provides that an employee's interest in a pension plan is not a security.

This would reverse the decision in the Daniel case which presently is pending before the

Supreme Court. There is logic to the position that an employee's rights and remedies

with respect to his pension plan should be determined as a matter of the law of labor

relations and should fall under ERISA rather than the securities laws. ERISA does

seek to protect an employee in a plan, for example by requiring that he receive a

summary plan description and an annual plan report.

However, the second provision of Section 274, which is unrelated to the

problems created by the Daniel case, provides that shares of a pooled investment fund

operated by a bank or insurance company and sold to an employee benefit plan are not

securities. This is not a matter of labor relations but has long been perceived as a

matter of securities and banking regulation. 0

The second provision of Section 274 would repeal two of the basic reform

measures enacted by Congress In the 1930's. First, it would authorize massive bank

• In its recent brief to the Supreme Court in the Daniel case, the Department of Justice
argued that an employee's Interest in a pension plan is not a security, but also stated
that this result "will in no way impair the effectiveness of the securities laws to police
securities transactions that pension plans make in the capital markets." (Brief of the
United States as Amicus Curiae, note 9 at p. 19 (August 1978) (emphasis added).

It should also be noted that the application of the federal securities and banking laws
to pooled investment fands is not a recent surprise pulled out of a Judicial hat. The
application of these laws to pooled funds has been carefully worked out by legislation.
as well as in a number of administrative and Judicial proceedings including three
Supreme Court cases stretching back 20 years.
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ery into the securities business, activity which for over 40 years has been barred

by the Glass-Seagall Act of 1933. Second, It would permit the nation's largest

financial InStlutioos to mau -merchandise securities to millions of Smillinvestors

without regulation under the Wederal securities laws which for almost 50 years have

provided the cornerstone of Investor protections. Thus, enactment of this provision

would deprive employee benefit plans of essential disclosure and fraud protections

afforded by the securities laws -- protections which are not provided by ERISA.

We would also point out that the very Issues of bank activities In the

securities bhiness and the application of the federal securities laws to such activities

curready are being considered in a study being conducted by the Securities Subcommittee

of the Senste Committee on Btnkin, Housing and Urban Affairs. Moreover, this study

is specifically considering bank sponsorship of pooled Investment fonds for employee

benefit plans.* The Subcommittee has sent detailed questionnaires to some 2, 500

commercial banks in order to generate Information about their securities activities,

particularly their sponsorship of pooled investment fonda for employee benedt plans.

We believe that If Congress determines to take legislative action in this area, it should

do so only after careful consideration of the findings of this study and after hearings

which would give this issue the undivided attention It deserves, and not as part of a

most worthwhile bill. such as S. 3017, designed to improve the administration of the

1974 pension reform law.

- See Section V of theStudy Outline of the Senate Securities Subcommittee on "The
Securities Activities of Commercial Banks," 94th Cong., 1st Sess. (1975).
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However, since this issue is raised In the bill, we will demonstnte in our

testimony the impact which the enactment of the second provision of Section 274 would

have: First, on the nation's banking laws which art; designed to protectour nation's

fnancial system by prohibiting bank from engaging in the securities business; and

Second, on the federal securities laws which are designed to protect all Investors,

including large and small employee benefit plans, against fraud and over-reaching. It

is these twin effects which should be thoroughly aired at hearings wholly devoted to

this subject.

L THE FEDERAL BANKING LAWS

A. The Pre-1933 Experience

For over 100 years, the federal banking laws have sought to prevent

commercial banks from engaging in the securities business. This long-stadirn position

has been based on Congress' concern that bank involvement in the securities business

inevitably will result In disaster for banks engaging in these activities, and hence cause

severe problems for the entire American economic system. For example, the National

Banking Act of 1864, which granted national bank certain limited powers, totally prohibited

banks from underwriting or dealing in non-Government securiies. However, in the

1920's, the Comltroller of the Currency lobled on behalf of the commercial banking

industry to completely break down the historic separation of commercial banking and

• Department of the Treasury Issues Paper, "Public Policy Aspects of Bank Securities
Activities" Appendix. at 2 (1975).
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the SecuritieS business. 0 The Comptroller's efforts on behalf of the bankingl nd ry

resulted in the passage of the McFadden Act in 1927 which permitted national banks to

underwrite securities as authorized by the Comptroller. *

Time does not permit us to fully describe the myriad abuses which resulted

from commercial bank entry Into the securities business in the 1920's, other than to

note that they included: causing bank securities affillies to make investments considered

too "risky" for the bank itselt; dumping bad bank loans and investments into securities

affiliates' portfoios; the purchase by banks and controlled trustAccounts of unsuccessful

Issues underwritten by securities affUates; imprudent and excessive bank loans to

prevent the collapse of securities affiliates; bank loans to purchasers of securities

underwritten by affiliates; bank loans to corporations using securities affiliates as

underwriters; bases of relationship with correspondent banks to help distribute

securides afiliates' underwriting; and personal self-desling by bank officers and

* "...[TlhF Comptroller did not enforce the existing restrictions on the powers of
national banks and suggested greater leniency in the national banking laws. From
1923 to 1927 the Office of the Comptroller was the driving force behind the legis-
lation which conferred on national banks the power to engage In a modified securities
business." Peach, The Security Affiliates of National Banks. at 150 (1941) (Footnote
omitted).

Following passage of the McFadden Act, "Commercial banks became increasingly
more active in the securities markets; their market share of new bond Issue participations
was boosted from 37 per cent in 1927 to 61 per cent in 1930.... By the end of the decade
commercial banks and their affiliates had become the dominant force in the Investment
banking field." Perkins, "The Divorce of Commercial and Investment Bankdng. A History",
88 Banking Law Journal. 483, at 495 (1971). (Footnote omitted).



807

-7.

directors In the operation of securities ailiates.

As we ball demonstrate, similar abuses occurred again In the early 197Y0'

with respect to bank-sponsored real estate Investment crusts, and are occurring today

In connection with bank-sponsored pooled Investment funds for employee benefit plans.

B. The Gas-Steagaf Act of 1933 and the Camp Cas

By the early 1950's there was a national consensus that commercial bank

entry into the securities business had been a major contributor to the Great Crash and

the ensuing depression. 0 As a result, Congress enacted the Banking Act of 1933 (the

Glass-Steagall Act) which restored the historic separation between commercial banking

and the general securities business. "00

The banking industry's first major attempt to circumvent the Gass-Seagall

Act occurred in the 1960's, when banks attempted to sponsor commingled agency

accounts -- in reality mutual Auns -- and to mass-merchandise their shares to the

public. The banks' attempt to renter the general securities business on a wholesale

SH-igs eore a Subcommittee of the Senate Committee on Banking and Currency,
71st Congress, 3d Session, Panrt 7, at 1063-64 (1931).

Members of the aUss Committee and the general public believed at the time
that the securities activities of banks contributed to and accentuated the economic
collapse. They believed that the banking community, as the depository of Individual
savings and the institution which created credit, bore higher standards of responsibility
as a result of Its crucial position of infuence over the state of the economy." Tresury
Issues Paper AppendLx. supra, at 17.

"40 For example, Section 16 of the Glass-Steagafl Act provided that a national bank
"shall not underwrite any Issue of securities or stock" and shall not purchase "for
Its own account... any shares of stock of any corporation", and Section 21 prohibited
a national bank from engaging in "the business of Issuing, underwriting, selling or
distributing, at wholesale or retail, or through syndicate participation, bonds,
debentures, notes or other securtes...."
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basis was struck down by the United States Supreme Court in 1971 In its landmark decision

In Investment Compa y Institute v. Camp. • The Cou= did not base its decision on a

technical reading of the Glas-Steagull Act. but found that "the potentli hazards and

abuses that 1ow from a bank's entry into the mutual investment bminess are the same

basic hazards and abuses that Congress Intended to eliminate about forty years ago....

The Court Identified at leat eleven specific dangers:

- "the bank and the (securities] affiliate are closely associated in
the public mind, and should the aMliate fare badly, public confidence in the bank
might be impaired";

- "since public confidence Is essential to rls solvency of a bank,
there might eist a natural temptation to shore up the aallate through unsound
loa or other aid";

- "the bank would make Its credit facilities more freely available to
those companies In whose stock or securities the affiliate has Invested";

- "banks might even go so far as to make unsound loans to such
companies";

- "bank depositors might suffer losses on investments that they had
purchased in reliance on the relationship between the bank and its (securities]
affiliate. This loss of customer good will might 'become an Important handicap
to a bank during a major period of security market deflation'";

- banks... might be tempted to make loans to customers with the
expectation that the loan would facilitate the purchase of stocks and securities";

- "security affillates might be driven to unload excessive holdings
through the trust department of the sponsor bank';

S"the bank would have a salesman's stake in the performance of the
fand. for if the fAnd were less successful than the competition the bank would lose
business and the resulting fees";

- the bank might exploit its confidential relationship with its commercial
and indutstal creditors for the benefit of the f6od";

* 401 U. S. 617 (1971).
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- "the bank might undertake. directly or indirectly, to make its credit
facilities avallalle to the fu d or to render other aid to the fund inconuistent with
the bee interests of the back's depositors",

- "the bank might divert talent and resources from its commercial
bankIng operation to the promotion of the jund."

As we shall demonstrate below, most of the dangers emmerated by the

Supreme Court actually occurred in connetion with bank sponsorship of REITs in the

early 1970's, and are occurring today in connection with bank-sponsorship of pooled

Investment finds for employee benefit plans.

Today, the benklng industry urges the repeal of the Glass-Steagall Act,argalng

that while the Act may have been relevant in the years of the Great Depression, It Is

totally irrelevant in the modern world of the 1970's. For example, the Senior Vice

President and General Counsel of Citibank, the nation's second largest commercial

bank, stated last year:

"The basic needs In 1933 were to strengthen the commercial
banking system and restore depositors' confidence so that ltnks
could resume their intermediary function of helping to convert
the nation's savings into productive investments for economic
growth. The Glass-Steagull Act was remarkably successful in
meeting those public needs.

"Today, however, the commercial banking system has shaken
off a series of economic and financial crises and has emerged
stronger and more capable than ever. Depositors feel no loss of
confidence. " 0

Angermueller and Taylor, "Commercial vs. Investment Bankers", September-
October 1977 Harvard Business Review, 132 at 137.

33.549 0 - 53
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Thus, the banking industry would have Congss believe that the (ass-Steagall Act

was an exercise In public relations which has outlived Its usefalness.

However, the nation's recent experience with hank-sponsored real esme

Investment trusts emphasizes as clearly as possible the continued need to prohibit

banks from engaging in the securities business.

B. Bank REITs

Time does not permit us to detail the fail history of bank-sponsored

RE[Ts. 00 Suffice It to say that the bank REIT debacle of the early 1970's led to the

greatest strains on our financial system since the Great Crash. Although we cannot

distinguish between bank-sponsored REITs and other, at least seven RErTs have gone

Into bankruptcy; another 11 have failed to pay interest on their subordinated debt.

much of which was sold to public Investors; over 40 REITs have nominal or negative

net worth and another 19 apparently have been kept afloat by interest rate concessions

from their banks. The "deeply troubled" REITs owe over $8.8 billion, $7 bilion of it

to the banks.

The banking stry maintains that the Cass-Steagall Act only bars banks from
selling REIT securities and not from "sponsoring" REITs. See Response of the
American Bankers Association to "The Securities'Activittes of Commercial Banks

Study Outline" of the Senate &ubcommittee on Securities, May 1976, at 55.

0 We discussed this matter in deta lin our tesimoy of June 16, 1978, before the
Senate Committee on Banking, Housing and Urban Affairs on S. 72, A Egi to Amend
the Bank Holding Company Act and The Bank Merger Act.

* Kenneth D. Campbell, "Background of the REIT Industry", Practicing Law Institute,
REIT Restructuring, at pp. 11, 15 (May-June 1977); Gatt and Miller, "The Real Estate
Debtor or REIT and the Bankruptcy Act." Id. at p 99, 147-152; and "Rise in Property
Aiding Recovery of Real Estate nvestmen-Trusts", New York Times, January 23,
1978, at pp. D1, D3.



811

- 11 -

The point, however, is not to chronicle bad Investment luck or Judgment on

the part of banks. The Importance of the REIT debacle Is that bank nvolvement In the

securities business led to a disaster for the backing system and hence for the nation.

At least two banks failed as a result of the RET debacle. * Chase Manhattan Bank was

placed on the Comptroller's secret list of problem banks, largely due to loans to its

REIT. "* The holding company for Chemical Bank was forced to call off a proposed public

offering of Its securities due to Investor concern over the bank's loans to REITs.*

Investment bankers warned investors against purchasing bank stocks generally as a result

of the REIT problem. 0000 The Federal Reserve Board ultimately was forced to pressure

banks to "ball out" their REITs out of fear that REIT failures would lead to a "financial

• Schotland, "Bank Holding Companies an&RPablic Policy Today", Compeadim of
Papers Prepared for the FINE Study, 94th Cong., 2d Seass., 233 at 273 (1976).

"0 [Olne of the largest loans classified by examiners early last year at Chase was
$140 million to Chase Mortgage and Realty Trust. !' "Citibank, Chase Manhattan on
U. S. 'Problem' List", Wasbington Post, January 11, 1976, p. 1, col. 1.

•** "Chemical Bank Parent Cancels Debt Sale Due to Investor Concern Over REIT
Loans", Wall Street Journal, March 31, 1975, p. 3, col. 2.

Sees See, e.g., "Bank Loans to REITs: Problems and Prospects", Drexel Burnham &
Co. (1975) at p. 1: "Accordingly, we maintain our very cautious approach to bank
stock investing. We would, likewise, refrain from purchasing any bank stocks until
the threat from the REIT situation appears to be dissipating; and Airther, If heavily
invested in the bank groupS we would advise lghtening positions."
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economic cosequnces bank REITs Ily bear out the premise of Glass-Steagall that

confiemce I banks may be Impaired by imprudent or speculative Investment activity

and banks would be forced to Indulge In unsound banking practices to keep their securities

affiliates afloat.

The fact is, however, that economic disaster was not the sole pro!eni with

bak-sponsored REITe, bit that they Involved the same sorry tale and abes@ that

occurred In connection with bak securities affiliates in the 1920's and which the

Supreme Court warned against in the CaMpcase

First, banks engaged In questionable promotional activities. 7y~tcally, thje

bank and its REIT had the same employees and facilities, "'" and in promoting shares

"Aiother reason the banks helped out the REITs Is that they were told to do so
by the government. Former member of the Federal Reserve Board Andrew Brimmer
testified to this fact in February. He told the House Banking Committee that the Fed
asked banks to lend money to the REITs last summer. Brimmer said tha he and
other Fed members felt that was a necessary action. At the time, the real estate
investment truths were In a great deal of trouble. The Fed's directors thought a
series of RET filures might start a financial panic, and to prevent that from
happening, they engineered a rescue of the REITs. Now the banks are stuck with
the consequences." "Bad Investments", New Republic, April 19, 1975, at 8.

** Statement of Former Federal Reserve Board Chairman Artlur F. Burns, quoted
in Robertsoo, "How the Bankers Got Trapped in the REIT Disaster", Fortune, March
1975, 113.

**" "The REITs sponsored by banks were usually merely a transfer of the bank's
real estate people and activities to a separate corporate entity, which proceeded
with common officers, often common facilities, and often common clientele and
ventures." Scbotland, s at 271.
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of their R2 ITs to the pubLic banks stressed the expertise of the bank Itsef. 0 Thus it Is

hardly surprising that nvestors purchased REIT securities in misplaced reliance on

the bank.

Second, banks used their ability to maipds e the fananclal affars of the

REIT for the bank's own advantage. Since the advisory fee received ky the bank was

based on the amount of the REuT's assets, banks sought to swell the size of their

REITs by causing them to borrow excessively and to make loans without adequate

•"BEGg7!n- advisor to Chase Manhattan Mortgage and Realty Trust was the
logical extension of our current activities. Chase Is the largest national originator
of construction and development loans and has considerable experience In making
equity real estate investments." Stephen R. Downes, Assistant Treasurer, The
Chase Manhattan Bank, K A., "Why Chase Manhattan Sponsored a Real Estate
Investment Trust", Trust and Estates (1970) p. 1026 at p. 1027.

40 "Stockholder reaction at the meeting was typflied by the observation of a
Milwaukee attorney who Invested In the trust's stock when all signs pointed up.
'I got in.' be said 'because this was being run by First Wisconsin and I felt they
were a good, orderly Investor-minded organization. "' "Banks are Declared Key
to Relief for 'Very Sick' First Wisconsin REIT', American Banker, April 22,
1975, p. 1, col. 2.

"And justified or not, the feeling may also exist that if a REIT runs into -
difficulties, the bank will stand behind It, rather than jeopardizing the bank's name."
Schulen, "Recent Developments in the REIT Industry", Federal Reserve Board
Bank of Boston, New England Economic Review, September-October 1972, at 10.
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review. * At least one major bank's failure to make adequate reserve provisions for

write-downs and losses was allegedly due to Its desire not to lower the advisory fie

paid by Its R IT."

"With fees based on the gross amount of money loaned, advisers had every incentive
to encourage trusts to leverage their assets by borrowing." Robertson, supra. at 168.

"During this period of rapid growth, most trust advisers were compensated
according to the asset size of their REIT. The greater the level of mortgage
Investments, the greater the fee." G. . Biflngton, Executive Vice President
and General Counsel of the National Association of Real Estate Investment Trusts,
address to the Association of Reserve City Bankers, March 20, 1975.

"But in its haste to grow, sources at First Wisconsin say, an inexperienced staff
often made loans with only cursory examination of such things as developers'
financial status and project plans.
'The trust would throw some kid into the room with a hig-time developer like
(Walter J.) Kassuba, who knew exactly what he wanted, and the kid would be
overwhelmed,' one source says." "Too Much Too Soon: How 2 Realty Trusts
Gave Backers Big Gains - And Then Big Losses", Wall Street Journal, March 14,
1975, p. 1, col. 6.

*0 "Falling Out: Real Estate Trusts Feud With Advisers Over Their ObUgations",
Wall Suet journal, March 13, 1975, p. 1; col. 6.
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Thrd there were major conflicts between the busines Interests of the

banks and that of their REITs. Loans that were too risky for a bank were simply passed

on to Its captive RET.' Similarly, loans which the bank Itself could n& lawfully make

were passed on to the REIT, thereby complementing the bank's own real estate activities

by not refusing a loan to a good bank customer. "

There also were more subtle conflicts of interest. Banks profited from the

use of the "float" created by the RIErs' loans to developers. * S In addition, banks earned

commissions on the placement of REIT loans and received fees as the REITs' transfer

* "The problem was aggravated when bankers connected with REITs received loan
requests from developers. 'You come in with a loan, and where is It going to go?'
says Joseph W. Barr, former chairman of American Security. 'if It's a good loan,
It goes to the bank. If It's not, It goes to the trust. "' "Bankers Gain from Insider
Deals", Washington Post, February 15, 1976, p. 1, col. 1.

"Bankers, who might have injected an element of prudence along the way, didn't.
Indirectly, through the RETT mechanism, they made loans for projects they would-
never have financed directly .... Robertson, spra, at p. 113.

"Last year was real evidence of things to come regarding the future, when without
curtailing any of our Real Estate and Mortgage Loan Department lending activities,
we had to turn down over one billion dollars In prime construction and development
loan opportunities because the funds were not available." Downes, uPra, at p. 1027.

"Sponsoring a REIT enables a commercial bank to bypass Indirectly a number of
restrictions which may hamper Its acquisition and lending of fonda. For example,
durng-he past tight money period a RBIT could sell commercial paper without an
Interest-rate ceiling, while banks were subject to ceilings. Tias, a bank may want
to sponsor a REIT in order to assure its customers of a source of real estate fnds."
Schulein, sup", at 10.

*" "For example, If a trust was lending $20 million to a contractor, and a check was
issued by the adviser's bank on Friday, the check mightn't clear until the following
Wednesday, giving the bank six days of Interest on the check's 'float"'. "Falling Out:
Real Estate Trusts Feud With Advisers Over Their Obligations", Wall Street Journal,
March 13, 1975, p. 1, cc. 6.
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agents, registrars and dividend agents. Banks also lent immense sums to their captive

REITs, which had the triple effect of producing interest income for the bank, creating

compensating deposits In the bank, and expanding the REIT asset base used to calculate

the bank's advisory fee. When banks reached their own lending limits, additional money

was lent by the parent holding company, a practice apparently permitted under banking

law. " In some cases banks made preferential loans to REITs controlled by the banks'

own officers and directors; the REITs in turn gave fees and loans to the insiders, and

postponed payments on their delinquent loans. "

When their REITs began to founder, banks attempted rescue missions. And,

as the Supreme Court warned in the Camp case, "If imprudent management should place

the fond in distress, a bank might find itself under pressure to rescue the Aind through

measures inconsistent with sound banking." At least two bank holding companies failed

• "Bank Loas to REITs: How Serious thoe Problem?", Keefe, Bruyette & Woods, Inc.
(1975) at 65.

• "Riggs National Bank and Madison National Bank have loaned more than $9 million
often at preferential interest rates, to a real estate Investment company controlled by
the two banks' key officers and directors.

"The money from the banks has been used Ii part by the Riggs and Madison officers
and directors to give themselves millions of dollars in fees and loans fram the real
estate investment firm, Mortgage Investors of Washington.

"Some of the loans bave not been repaid on time and, rather than foreclosigg on
themselves, the Riggs and Madison officers and directors have postponed dates when
the loan payments are due. In some instances, they have reduced the interest charges
on the loans." "Bankers Gain from Insider Deals", Washington Post, February 16,
1976, p. 1, col. 1.
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when they sought to rescue thedr R!ITs. ° In an attempt to save Its RETT frm bank-

ruptcy, Chase Bank purchased from Its REIT $160 million of loans, which "nobody else

would buy on the terms the Chase Bank gave."** The holding company and af"liated

ubsidiauies of First Wisconsin Ntional Bak entered into similar t-?nsactioas with its

REIT.

The beak REIT debacle led Federal Reserve Board Governor Henry R. Wallich

to conclude that: the "experience In many cases was sufficiently adverse to Justify the

conclusion that the bank were fortunate ao to have been burdened, at the same time,

with securities affiliates. In 1974, Qass-S&eagall stood the banks in good stead'. 0..

Yet, the enactment of the second provision o Section 274 of S. 3017 would

repeal the historic barrier which the Qass-Sceagal Act restored between banking and

the securities business. And it would do this in perhaps the largest and most rapidly

'"[A] emall BHC in Florida and a major one in Tennessee failed during that period
as a result )f exposure to bad real estate loans which had been held oriSinally by
mortgage banking affiliates but which at the end, In unsuccessful 'work-out efforts,
were loaded into the affiliated banks." Schotland. supra at 247.

"lid., at 272.

"The holding company and two of its subsidiaries agreed to purchase $18.8 million
in loans from the RMT at face value. despite the belief that these loans Included principle
losses of as much as $4.5 -million. In addition, the corporate group agreed to reimburse
the RErT, up to $5. 5-mlUlon, for all principle losses above $7-million." "First
Wisconsin's Qloomy Outlook", Business Week. August 3, 1974, at 43.

•*" Wallich and Harvey, "Reflections an Gass-Steagall", Bankers MaSazine,
March-April 1975, at p. 9.
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expanding area of the securitLes business -- the merchandising of securities to employee

benefit plans.

D. Bank Pooled Funds for Employee Benefit Rans

The operation of bank pooled fonda for employee benefit plans It of fally

recent origin. Although banks were permitted to create pooled fUnds for personal

trusts and estates over 30 years ago, "* they were not authorized by the Federal Reserve

Board to operate pooled 15nds for employee benefit plans until 1953. 00

The purpose of bank pooled investment inds for employee benefits is -- in the

words of the Comptroller of the Currency (the present regulator for such funda) -- to

allow "sharing of administation expenses among the funds so pooled, thus reducing

the service and management fees charged by the bank to each-individual fond, and also...

(to allow] the diversification of assets required for a sound investment program."

• T% tremendous growth of private pension plans in recent years has been startling.
In 1950 they had assets and reserves of $12. 1 billion; ky 1966 this figure had grown to
$86.5 bilUon; and at year end 1976 they had assets and reserves of $248.8 billion.
"Pension Facts 1977', American Council of Life Insurance, at 23. Pooled Investment
funds for employee benefit plans sponsored by banks participated in this boom. In 1967,
they had assets of o ly $607 million. B the end of 1975, the top 115 banks alone had
pooled invesune kads for employee benefit plans with assets of $21.5 billion. See
Bank Administered Pooled Equity Funds For Employee Benefit Hans, Michigan State
University, 1967 at 7; and SEC Final Report on Bank Securities Activities, at 154 (1977).

Fed. Res. BoL Reg. F. 117, 2 Fed. Reg. 2976 (1937). The Federal Reserve
Board's regulations required that common trust Ads be operated in furtherance of
"bona fide fiduciary purpose" and not solely as vehicles for investment purposes.
The Board repeatedly warned banks against using common trust fhads as investment
vehicles, presumably to avoid violations of the Glass-Steagall Act. See. e.g.., 26 Fed.
Reserve BuAl. 390, at 393 (1940) Since 1962 common trust funds for personal trusts
and estates have been administered by the Comptroller of the Currency whose regula-
tions follow those of the Federal Reserve Board. See 12 C.F.R. 19. 18(aX1X1977).

age 30 Fed. Reg. 3305 (1955).

I" Brief of the Comptroller of Currency in Opposition to a Petition for a Writ of
Certiorari, In Investment ComFany Institute v. q at p. 3 (December 1969).
(Footnotes omitted).
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However, our testimony today will demonstrate that hinks are not simply

utilizin their pooled investmnt Ainds for employee benefit plans for these purposes,

but are mass -merchandising interests in these finds -- interests which'clearly are

securities -- to hundreds of thousands of employee benefit plans. We also will demonstrate

that abuses are occurring with respect to these pooled investment Ainds which bear an

uncanny resemblance to the pattern of bank securities affiliates In the 1920's and bank

REITs in the 1970's, and to the dangers which the Supreme Court pointed to in the

case with respect to bank-sponsored mutual finds.

Bank securities affiliates in the 1920's and bank REITs in the 1970's were

built on aggressive merchandising. In the Camp case the Supreme Court warned that

"[p]romotional incentives might also be created by the circumstance that the bank's

mutual hind would be in direct competition with mutual funds.... The bank would want

to be in a position to show to the prospective customer that its fuind was more attractive

than the mutual funds offered by others." We have with us today copies of advertisements

currently being published by banks in newspapers and magazines which reach hundreds

of thousands of employee benefit plans. These ads do little more than trumpet the

collective funds' investment performance, and make practically no mention whatsoever

of the banks' fiduciary expertise. United Jersey Bank's headline is "We're # 1 Nationally

in Investment Performance". The Fifth Third Bank of Cincinnati's headline is "Entering

Our Second Decade of Outperforming the Dow Jones." ibernia National Bank's headline

states that It is "# I". What Is more, the banks have carefully selected the time periods

used In their ads, presumably so that they can select the periods of their best performance.

The Fifth Third Bank of Cincinnati uses one year and unabashedly speaks of "our

consistency of performance". The National City Bank of Cleveland uses 1, 2 and 3 years.
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Marine Midland uses 1, 3 and S years. The First National Bank of airmngemr uses

I and 5 years. The First National Bank of Allentown uses 3 and 3/4 years. IbernLa

and Continental use 5 years. The First National Bank & Trust Compay*of Tulsa uses

7 years, and the National Bank of Detroit uses 10 years. On top of all this, the banks

have selected the particular market Index which best suits their needs. For example.

in the equity hind area: the First National Bank of Detroit and the First National Bank &

Trust Company of Tulsa use Becker, Marine Midland uses Penaons and Investments

and Standard & Poor's; and United Jersey Bank uses Merrill Lynch.

Moreover, under the present federal securities laws banks can only run such

ads for pooled Investment hqnds for corporate plans. The enactment of the second

provision of Section 274 of S. 3017 would permit banks to run ads for pooled Investment

tnds for all employee benedt plans, includfng Keogh plans and Individual Retirement

Accounts -- plans which tend to be far smaller and less sophisticated than corporate

plash. *

There also Is evidence that similar abuses are occurring with respect to

bank pooled investment fhids for employee benefit plans as occurred with respect to

bank securities affiliates in the 1920's and bank REITs in the 1970's, and to which the

Supreme Court pointed in the q case with respect to bank-sponsored mutual hinds.

* The average mutual hund Keogh plan has only $8, 106 in assets and 1.4 participants.
The average mutual fhnd IRA has $3, 277 in assets and 1. I participants. In contrast.
the average private pension plan (excluding Keoghs and IRAs) has $425, 000 in assets
and 60 pasteipants. (Data for Keogh plans and IRAs based on 1977 mutual hind industry
statistics; data for private pension plans derived from Yohalem, Martha Remy, "Employee-
Benefit Plans 1975" SocLal Security Bulletin, November, 1977).
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As dlscused above, the merchandilng of bank securities afmIlates in the

1920's and bank REITs in the 1970Ys traded on the expertise and representation of the

bank itselL The same phemonanon is occurring today with respect to bink pooled

investment lids for employee benet pians. The ad run by the FLrst National Bak &

Trust Company of Tulsa announces: "We're specialists in stocks, bonds, oil, reel estate,

and the complexities of ERISA." Morgan Bank's ad states that "Morgan has a higbly

skilled group of Investment managers working exclusively in the lied-ncome field."

The First National Bk of Birminahai's ad asks: "How can a tank from mingham

get this kind of results for Its clients?" This type of advertising naturally induces

plans to invest in reliAce on the sponsoring bank -- this is precisely what occurred

in connection with bank securities affiliates in the 1920'. and bank REuTs In the 1970's.

Promotional tactics which seek to exploit the bank's reputation create the inevitable

backlash against the bank itself when bank-sponsored Investment vehicles perform

bady, whether or not through any bult of the bak. in qampthe Supreme Court

warned: "Imprudent or unsuccesstl management of the bank's investment Amnd could

bring about a perhaps unjustified loss of public confidence in the bank ItselL" This

actually occurred when bank securities affiliates and bank REITs entered into periods

of poor performance.

While promotional excesses may cause their own problems, various bases

of fiduciay responsiility can also occur in the management of these Alnds. Here

too it appears that certain abases which took place when banks sponsored securities

affiliates in the 1920's and REITs in the 1970's are occurring today.
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In some cases bank trust departments purchase securities issued by Sood

commercial customers of the bank, despite the fact that such Investments may be

Imprudent. * The evidence Indicates that banks use their pooled inveswm hinda as.

dumpng pounds for undesirable securities issued by good commercial customers:

"For example, one bank trust aeparoment a few years ago bought a
hlrge block of bonds of a director-interlocked customer, whoe
common stock was not on the trust department's approved list. The
bond specialist of the bank Informed the author thu this purchase
of bond was 'expected of the bank' as a pro quo for the board
dLrectorshpA the bank's award of the role of collection agent on the
bond issue, and the generally good customer relationship. A large
fraction of these bunds was put into one of the bank's common trust
lands and into a nonprofit trust account managed by the bank; that is,
into relatively weak and insensitive accounts. An examination made
by the author of fourteen trust portholios held in this bank in mid-
1967, revealed that 'special notes' of the bank's own customers
tended to show up regulaily in the common trust flnd and in nine of
ten randomly selected portfolios of small nonprofit accounts, but In
only one of three portfoUos of major compues."*

Similarly, there are indications that bank trust departments do not sell securities

issued by good commercial customers, despite adverse financial information

e Herman, "Conflicts of Interest: Commercial Bank Trust Departments"
(The Twenteth Century Fund 1975), at 49-50:

"The company then approached a large trust bank with which it had
a dirfetor interlock and a major customer relationship and asked
it to take some or all of the bonds. According to two employees of
the bond department, the customer applied pressure on the commercial
arm, including a threat of witlxrawal of deposits and shift of other
business. Pressure was then pit oan the trust department, which had
not been Interested in private placements and ordinarily only bought
bonds of a bher quality. After some resistance, the trust department
succumbed, and after some haggling over the price, it eventually
absorbed half of this large private placement."

"" Ihd at 62-63.
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concerning the companies.

There Is also evidence that banks give preferential treatment to large

ndlvidually-managed accounts over their pooled investment funds. This occurs in

the allocation of investment opportunities:

"For example, the largest and most Important commercial customer
of one bank did not wan Its pension d participating in a pooled ind.
but did want a portion of its investment portfolio In the same kind of
'hoc' issues. An officer of the bank described the situation as follows:
'When the research department came up with an Idea that would be
useh/l for the pooled fund, there was a problem with regard to allo-
cadag investment opportunities between the pooled fund and the
customer's account. Although pro rata division between these two
accounts was not the general rule, there were some exceptions. On
occasion we could favor the customer's account, because it was the
bank's largest customer and had tough investment people who were
very performance oriented." "*

Bit favored treatment to good customers can also be given after the fact. An Invest-

ment officer of a national bank recently alleged that the bank's pooled And had

purchased securities which increased in value and which were then transferred at

original cost to other accounts. 00 *

it also appears that banks have pressured commercial customers to retain

the bank to manage their pension assets:

0 See te discussions of the Air Lne Pilots Assciation suit against Continental
Illinois Bank and the Penn Central case in Herman. spra at 54-55; and in Bansicker
"Conficts of Interest, Economic Distortions. and tJhe Separation of Trust and
Commercial Banking Functions". 50 Southern California Law Review 611, at 653-56
(1977).

Herman. bpra. at 61.

"" "Hmar Case: Did the Bank Regulators Fall in Their Duties", New York Times,
April 10, 1978, p. D1, col. 2.
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"A former Conlnental llinos lktional Bank employee told the Wall
Street Journal t pressure is commonly applied to commercial
customer. The commercial lending officer tells the potential
commercial customer how their foil service beak would 'love' to
mange his pension fMnd, and '[t]he executives get the messge
pretty quickly. *

Commercial bank customers are not only pressured to retain the bank for

pension management, but many then flW that the bank uses their pension portfolio as

a dumping ground for weak issues of other bank customers:

"In one such case described to the author by an nvestment banker,
one customer, highly dependent on credit from a powerhal trust
institution, was virtually forced to place Its pension fond with the
bank. Approximately 10 percent of the assets of this hand were
shortly thereafter placed in the stock of a financially stricken
customer with whom the bank was deeply involved and whose stock
was of less dhan Investment grade. Almost immediately after
acquisition, this issue fell to a small friction of Its original price.
The investment banker believes that a very strong and alert pension
ied customer of the-bank leaned of the coming debacle and Insisted
that the shares of the sagging company be removed from Its port-
folio. Because the market was thin, the shares were placed in
weaker portfolios. The investment banker claims that the customer
knew this but was too dependent on bank credit to withdraw, sue or
even complain. ,'*

Recent studies point to a variety of other problems reminiscent of those

uncovered in connection with bank-sponsored securities affiliates in the 1920's and

bank-sponsored RBITs in the early 1970's. These include use of inside Information

Sunsicker sua at 650"651, quotng from Wall Street jou~ma of Jamzry 7, 1975,

p. 1, col. 6, ait , 31, coL 2.

40Herman. supra, at 63 -
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obtained from the bank's commercial activities;* use by the bank of uninvested cash

of trut and pension accounts;** and banks Using trust and pension accounts to assist

commercial customers In takeover battles. *** Citibank' pooled equiy fhnd for Keogh

plans apparently invests in certificates of deposit issued by the bank, a self-dealing

practice which is prohibited by the Investnent Company Act for a mutual fund registered

under the Act. It Is unclear to us whether the enactment of ERISA has curbed these abuses.

Full-scale investigations tend not to occur until abuses finally result in a

major crisis. However, the existing evidence indicates that bank pooled investment

funds for employee benefit plans are embarking on the same road as prior pooled investment

vehicles sponsored by banks. An early indication is the aggressive adverdisements

aimed at employee benefit plans -- advertisements which purposely induce the plans

to rely on the expertise and reputation of the bank ItselL Then there are the studies

which present Instances of the use of bank pooled funds as dumping grounds for

securities Issued by favored bank commercial customers and by the banks themselves;

of banks favoring large individually-managed accounts over their pooled investment

funds; of commercial bank customers being pressured to entrust their pension assets

to banks who then proceed to unload imprudent investment into their portfolios; and of

banks profiting ky using customers' uninvested cash, and by using pension asset s to

assist favored commercial clients of the bank.

See, e.g., Herman, spray at 73-87; and Hunsicker, spra, at 630-647.

See, Herman, supra, at 107-121; and -)msicker, supra, at 619-630.

See, e.g.. Herman, supra, at 50:

"One major trust bank, which managed the pension funds and held about
5 percent of the stock of a good cmmercial customer, was faced with
the attempt of a conglomerate to take over the customer. The bank
brought the customer's stock for the customer's own pension fund
accounts, even though the trust department did not like the stock.'

33-549 0 - 78 - 53
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We believe that the mass-merchandlsing of interests In bank pooled

Investment hinds through agressive advertising compuigns aimed at employee bone&

plans constitutes a clear violation of the Glaus-Steagall Act. In the Q case, when

the Supreme Court struck down the attempt by banks to operate mutual fhnds, it

repeatedly stressed the promotional and merchandising nature of the venture as

conmmsted with the simple commingling of personal trust and estate assets which the

bank "has received for a true fiduciary purpose rather than for Investmenet:

"These activities, unlike the operation of an investment id,
do not give rise to a promotional or salesman's stake in a particular
investment; they do not Involve an enterprise in direct competition
with aggresively promoted hinds offered by other Investment
companies; they do not entail a threat to public confidence in the
bak itself. and they do not impair the bank's ability to give dis-
interested service as a fiduciary or managing agent. In short,
there is a plain difference between the sale of fiduciary services
and the sale of investments. ""

ICI . Cam 401 U. S. 617 (1971). The leading commentators on the Samp case
enphsize the fact that the decision turned on thepromotional and merchandising
nature of pooled Jhnds, as opposed to traditional personal trust activities.

"Whatever might be said about the factual validity of the Supreme Court's distinction
In amp between commingled agency accounts and other bank-sponsored investment
management arrangements, the Court did attempt to tie security status to concern
over the methods of promotion banks might adopt." nes, The Law of Investment
Management 3.03[2][b] at p. 3-65 (1978).

"fT]he key difference under the Glass-Steagall Act, as Interpreted by the U. S.
Supreme Court, between traditional trust department advisory activities, and other
investment management services must thus be the manner of offering advisory
services." Lybecker, "Bank-Sponsored Investment Management Services: A Legal
History and Statutory Interpretative Analysis-Part 2". 5 Securities Regulation Law
Journal, at 223 (Autumn 1977).
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We submit that, at a minimum, what clearly Is needed is a full-scale

Congressional airing of this matter. And, as set forth above, the Senate Securities

Subcommittee has been conducting an in-depth study in this very area. 't enactent

of the second provision of Section 274 of S. 3017 would moot this detailed investigation

by simply declaring that interests In bank pooled Investment fonds for employee benefit

plans, including Keogh plans and IRAs as well as corporate plans, are not securities.

We cannot believe that these Subcommittees intend this result, which would reverse

over 100 years of federal banking laws with broad implications, not only for hundreds

of thousands of employee benefit plans, their participants and beneficiaries, but also

for the nation's entire financial system.

IL THE FEDERAL SECURITIES LAWS

A. Present Law

The reform legislation enacted in the 1930's not only prohibited banks

from engaging in the securities business, but established a system for regulating those

persons who were permitted to engage in these activities.

The first reform measure, the Securities Act of 1933, was premised on

the belief that "Sunlight Is said to be the best of disinfectants; electric Ught the most

efficient policeman." The 1933 Act requires that an issuer of securities file a

registration statement with the Securities and Exchange Commission containing

specified information about the security, the issuer and the underwriters. All

"rTandeis, Other People's Money (1914).
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proepective investors must be furished with a prospectus containin the basic

information set forth in the registration statement. The 1933 Act limits the type

of advertising which may be conducted before the investor receives a &l statutory

prospectus.

Whereas the 1933 Act relates to the Initial offering of securities, the

Securities Exchange Act of 1934 primarily deals with post-distribution trading. The

1934 Act covers such matters as the regulation of stock exchanges; registration and

regulation of broker-dealers; the filing of periodic reports by issuers; proxy solicitations;

takeover bids and tender offers; insider trading and fraud and manipulation.

Congress realized that pooled Investment hmds present problems which

are not present in the case of other issuers of securities. "Because... (their] assets

are usually liquid and readily negotiable, control of the companies' large finds of cash

and securities offered many opportunities for exploitation by unscrupulous management."

A lengthy SEC study led to the enactment of the Investment Company Act of 1940. The

1940 Act not only requires disclosure, but imposes numerous substantive restrictions

on the structure and operations of pooled investment hinds to prevent conflicts of interest

and other forms of over-reaching. For example, at least 40% of the Aind's directors

must be independent of the fund's investment adviser (Section 10).

The Investment advisory contract between the pooled fund and its adviser must be

approved by the hid's independent directors and by Its shareholders (Section 15). A

pooled Und must establsh fundamental investment policies which can only be changed

by shareholder vote (Section 13). Transactons between the pooled had and any

0 1 Loss, Securities Regulation, at 146 (1961).
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"affillaed person" (including the And's investment adviser, officers and directors)

are prohibited without prior SEC approval (Section 17). Shares in the pooled And must

be priced daily for purposes of both new sales and redemltions of outstanding shares

(Section 22). A pooled Dund's investment adviser has a "fiduciary duty" with respect

to compensation received from the fand, and the SEC and hAnd shareholders may bring

suit to enforce this standard (Section 36).

The members of these Subcommittees are well aware of the controversy

engendered by the Daniel case as to whether an employee's interest in an employee

benefit plan is a security within the meaning of the federal securities laws. However,

there Is no dispute that shares of a pooled investment fond, whether sold to individuals,

institutions or employee benefit plans, are securities. * Thus, unlike the controversy

over the Daniel case, these pooled investment funds have long been understood to be

subject to the securities laws by the Congress, the courts, the SEC and the sponsors

of such hands.

The issue of course did not arise in the 1930's with respect to bank pooled

investment hinds for employee benefit plans since the Federal Reserve Board did

not permit national banks to create such pooled funds until 1955.0* When In the late

* For example, beginning with the passage of the Securities Act of 1933, some 7 years
before the enactment of the Investment Company Act, interests in mutual funds were
regarded as securities and were required to be registered under the 1933 Act.

• 30 Fed. Reg. 3305 (1955).
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1950's banks did begin to sell Interests In pooled investment binds to corporate plans,

the SEC took the position that the Interests were exempt from registation under the

1933 Act based on the private offering exemption. * The SEC position was based on the

assumption that corporate employers generally are able to protect themselves in dealing

with bank pooled investmnew t&nds. 0°

However, the enactment of the Self-Employed individual Tax Retirement

Act of 1962** created a new situation. The 1962 Act permitted self-employed

individuals for the first time to create retirement plans ("Keogh plans") covering

themselves and their employees. Since annual contributions to Keogh plans were

sharply limited ($2,500 up to 10% of self-employed income), banks could only offer

Keogh plan programs using master plans, standardized documents and Interests

See SEC Membrandum re Securities Act Release No. 4552, reprinted in Hearings on
Common Trust Funds -- Overlaplng Responsibility and Conflict In Regulation Before
a Subcomm. of the House Comm. on Government Operations, 88th Coag., Ist Sess..
(1963) (hereinafter 1963 Hearings): "The Commissioa has consistently taken the position
that the commingling of corporate pension plans and the operation of common trust knds
involves the Issuance of a security -- although often in a transaction not involving a
public offering."

00 It Is assumed that he (the corporate employer.] will set up the pension trust with
the aid of a lawyer, accountant and actuary -- all of whom presumably are experienced
in the area of pension plans and know whether or not the investment medium offered by
the particular bank's commingled fand Is satisfactory in relation to the investment media
provided by other institutions. At a minimum, such employers are thought to be
sufficlently sophisticated (and Important) to request (and obtain) any information which
they think Is necessary to an intelligent investment choice. Thsse assumptions may be
consonant with the facts in many cases; but they are not in every case." Mundhelm &
Hendersoa, "AppLicability of the Federal Securities Laws to Pension and Profit-Sharing
Rans", 29 Law & Contemporary Problems 795, at 820 (1964).

"" Rib. L. No. 87-792, 76 Stat. 809.
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in pooled investment finds on an "assembly-line approach." Since banks openly

sought to mass-merchandise share of their pooled investment funds to millions of

small Keogh plans, the SEC naturally took the position that the shares had to be

regiscered with the Commission and prospectuses provided to prospective investors."

Committees In both Houses of Congress repeatedly considered this Issue from 1967

through 1970. SEC Chairman Cohen testified In favor of legislation codifybg the SEC's

position exempting interests in pooled funds for corporate plans from registration.

However, he opposed legislation which would have removed the SEC's disclosure

See, e.g., "A Fork In the Road," Address by G. T. Lukmpn, Jr., Vice-Preident,
Wachovia Bank & Trust Co. Before the 44th Midwinter Trust Conference of the American
Bankers Association, New York City, N.Y. (Feb. 5, 1963):

"(Corporate] plans usually involve large sums, well diversified, to provide future
security for their hundreds of ificlarles. Now comes the opportunity to serve as
trustee of hundreds (or thousands) of very small [Keogh] retirement trusts.

"This Is a dramatic change in the nature of trust business. We must meet it with
a mind open to possible dramatic change In approach. Rather than the close personal
basis on which other types of trust service have been handled, we must look toward an
assembly-line approach, a semLautomated approach, or even possibly a fully auto-
mated approach. Rather than a daily, weekly, or monthly personal contact with a
trust customer, we must look to an indirect yearly contact, in many cases through an
annual statement mailed to his home or business address. Rather than a trust
customer judging us on his Intimate knowledge of'our service to him to fill his personal
needs, he will be judging us strictly on the investment return he receives. Rather
than a ma -to-man relationship, we must consider a machine-to-man concept of
fiduciary service."

" Since It is clear that participations in the pooled fund will be publicly offered,
registration of the security with this Commission Is required under the Securities
Act of 1933." Testimony of SEC Chairman William L. Cary, 1963 Hearings, at 7.

And as another SEC Chairman, Ray Garrett. Jr., stated with respect to bank pooled
funds: "If a bank operates and dlstributes shares of something that is indistinguishable
from a mutual fund for all purposes except legal form should It not be subject to the
same regulation as the mutual fund itself?" Address of Chairman Ray Garrett, Jr.,
Before 55th National Trust Conference, 15-16 (February 4, 1974).
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jurisdiction over bank pooled Investment Ainds for Keogh plans: "(Keogh] plans

involve a complex arrangement for the Investment of binds by self-employed persons,

small busineesmen and their employees for retirement purposes In a diversified

portfolio of equity securities. There Is a need for adequate and understandable

disclosure concerning the risks, obligations, rights and costs which are involved. S

After some three years of hearings in both Houses, Congress enacted the

Investment Company Act Amendments of 1970, which adopted the pattern which the SEC

had applied snce 1962. Bank and insurance company pooled funds for corporate plans

and Keogh plans were exempted from registration as investment companies (Investment

Company Act Section 3(cXll)). Interests In pooled fands sold to corporate plans were

exempted from registration under the Securities Act of 1933 (Section 3(aX2)). Interests

in pooled linas sold to Keogh plans were required to be registered under the 1933 Act

(with the SEC given authority to Issue appropriate exemptions) (Section 3(aX2)).

Congress' distinction between corporate plans and Keogh plans was based

on tha fact that Keogh plans tend to be far smaller and less sophisticated than corporate

plans and therefore in need of greater protection. In the words of the Report of the

Senate Committee on Banking and Currency:

Saemeof SEC Chairman Manuel F. Cohen at Hearing Before the Senate Comm.
onk Bnking and Currency on Amendment No. 438 toS. 1659, 90th Cong., lot Sess.,
at 1328 (1968).
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"The amendment does not exempt [from the 1933 Act] Lterest or
particilptions Issued by either bank collective crust funds or Insurance
company separate accounts in connection with 'H. R. 10 plans,' because
of their fairly complex naare as an equity nvestment and because of
the likelihood that they could be sold to self-employed person, un-
sophisticated In the securities field." (Report to Accompany S. 2224,
at 27-28, May 21, 1969). 0

The passage of ERISA reinforced the need for continued SEC disclosure

jurisdiction in this area. ERISA permitted part-time self-employed persons to

contribute 100% of earned income up to $750 to a Keogh plan. Many persons who are

eligible to establish such "mini-Keogh" plans undoubtedly fall Into the class of un-

sophisticated Investors Congress sought fit to protect in 1970. (The passage of the

1976 Tax Reform Act further reinforced the need for disclosure in this area by limiting

"mini-Keogh" pLans to persons with less than $15, 000 in earned Income).

When It enacted ERISA, Congress not only did not make any changes in the

application of the federal securities laws to pooled lnvestnent funds for corporate plans

and Keogh plans, but provided that the federal securities laws would apply to pooled

" Other provisions in the 1970 legislation reflected special Congressional concern with
pooled investment funds for employee benefit plans. For example, Congress amended
Section 205 of the Investment Advisers Act to permit certain types of performance fee
arrangements for advisory accounts with over $1 million in assets. However, Congress
totally prohibited performance fee arrangements for pooled nvestment funds for
employee benefit plans.
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investment funds for the new Individual Retirement Accounts authorized by ERISA."

The Senate Securities Subcommittee faced this matter again after the enactment of

ERLSA but did not seek to amend the existing statutory pattern. "0

B. The Second Provision of Section 274 of S. 3017

The enactment of the second provision of Section 274 of S. 3017 would

totally repeal the regulatory pattern which Congress developed before, during and

after the enactment of ERISA. Specifically:

1. In the case of pooled Investment funds for employee benefit corporate

plans, the provision would remove the anti-fraud protections of federal securities laws -

the 2y present application of the securities laws to such pooled fAmds.

0 Page 33The Conference Report stated: "The conferees intend that this legislation
with respect to lndvi-al retirement accounts is not to limit in any way the application
of the Federal securities laws to individual retirement accounts or the application to
them of the laws relating to common trusts or Investment funds maintained by any
Institution. As a result, the Securities and Exchange Commission will hay% the
authority to act on the Issues arising with respect to individual retirement accounts
independently of this legislation." Thus, Interests in pooled investment funds offered
to Individual Retirement Accounts must (like interests in pooled Keogh funds) be
registered under the 1933 Act and prospectuses given to prospective investors. In
addition, pooled Investment funds for IRAs (unlike such funds for corporate plans
_and Keogh plans) are subject to registration under the Investment Company Act.
This latter distinction appears to be based on the'fact that the tyl cal IRA in not
an employee benefit plan and hence is not subject to Tile I of ERISA relating to
fiduciary standards. See letter of Continental Illinois tiodaal Bank of Chicago
to the SEC Division of Investment Management Regulation dated October 5, 1975,
in 1975-76 CCH Federal Securities Law Reporter 1 80,411, at pages 86,092 and
86,094.

00 On February 21, 1975, William W. Graulty testified on behalf of the American
Bankers Association before the Subcommittee in connection with the Securities Acts
Amendments of 1975. He requested that the Subcommittee report out legislation
exempting bank collective funds for Keogh plans and IRAs from the federal securities
laws. The Subcommittee did not report out the requested legislation. See Hearings
on S. 249 Before the Senate Securities Subcommittee, 94th Cong., 1st Sess. 463-75 (1975).
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2. In the case of pooled funds for employee benefit Keogh plans, the provision

not only would remove anti-fraud protections, but would permit banks and insurance

companies to mass-merchandise interests In pooled funds to Keogh plans

without providing any sort of disclosure documents.

3. In the case of employee benefit individuall Retirement Accounts, the provision

not only would remove anti-fraud protections and disclosure requirements, but also would

remove the substantive protections provided by the Investment Company Act.

What must be emphasized is that ERISA does not attempt to regulate the

matters covered by the federal securities laws. ERISA basically seeks to protect an

employee in an employee benefit plan, for example, by requiring that he receive a

summary plan description and an annual plan report, However, when an employee

benefit plan purchases shares in a pooled investment fund, be it a bank collective trust,

an insurance company separate account or a mutual fund, It does so on the same basis

as any other Investor. It is the federal securities laws, not ERISA, which require

sponsors of pooled investment funds to provide Keogh plans and IRAs with prospectuses.

It Is the federal securities laws, not ERISA, which limits the types of advertisements

which sponsors of pooled investment funds can direct at Keogh plans and IRAs. It Is

the federal securities laws, not ERISA, which provide employee benefit plans with the



836

-36-

riglh to sue the sponsors of pooled funds for fraud and misrepresentation in connection with

the plan's purchase of shares of the pooled hAnd. •

We believe it Is essential to consider what would occur if the second provision

of Section 274 were enacted into law.

First, banks would be free to advertise interests in their pooled investment

hands to employee benefit Keogh-plans and IRAs, with no restraints whatever Imposed

by ERLSA or the federal banking laws. These small plans will be told by United Jersey

Bank that '"We're #1 nationally in investment performance"; by Hibernia National Bank

that it is "0 1"; and byt he Fifth Third Bank of Cincinnati that it is "Entering our second

decade of outperforming the Dow Jones". Banks will be free to select the time periods

used in their ads so that they caE-choose the periods of their best performance. And

they will be free to select the particular stock market index which best suits their needs.

In contrast, every single one of the ads attached to our testimony is prohibited in the

case of an Issuer subject to the Securities Act of 1933.

* Nor do the federal banking laws offer protections equivalent to those provided by the
federal securities laws. For example, the regulations adopted by the Comptroller of
the Currency governing the operation of pooled investment funds for employee benefit
plans do not require a bank to provide any sort of disclosure material to an employee
benefit plan considering whether or not to invest In the fund. 12 C. F.R. #9.18 (1977).
Similarly, the Comptroller's regulations do not regulate in any fashion whatever the
type of advertisements which banks can run for their pooled investment Ainds for
employee benefit plans. 12 C.F.R. 19. 18(b)(SXU1X1977). Finally, "aggrieved
participants in bank services appear to have significantly fewer opportunities for
private rights of action to protest effectively allegedly unlawftl activities where the
particular Investment management service is not also registered under or subject to
some of all of the federal securities laws." Lybecker, "Bank-Sponsored Investment
Management Services: Consideration of the Regulatory Problems, and Suggested
Legislative and Statutory Interpretive Responses", 1977 Duke Law journal 983, at
1036.
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Second, banks will not be required to provide employee benefit Keogh plans

and IRAs with prospectuses, bat will be free to utilize any sort of sales materials they

desire. In order to demonstrate exactly what will occur if the provision is enacted, we

examined the materials which 17 banks provide to prospective Keogh plan investors

concerning the banks' pooled investment fAds (which take advantage of present exemptions

from the federal securities laws since they are only offered to Keogh plans in one state). *

Our examination of thes3 documents was to determine whether Keogh plans Investing in these

funds are being provided with the most basic kind of information deemed essential

under the federal securities laws. The lack of such disclosures is startling. None

of the 17 banks describe the hid's investment restrictions; none provide relevant

information describing the bank operating and advising the fund; none give background

information regarding the bank's officers and directors; none disclose the total fees

paid to the bank in each of the last three years; none describe the fund's policy with

respect to buying or selling portfolio securities; none disclose the amounts of brokerage

commissions paid by the hmd or to whom; and over half do not contain the fud's

current financial statements or the and's current portfolio. In contrast,

* These banks, which we selected on a random besis, are: Bank of the Southwest
(Houston); Capitol National Bank (Houston); The Central Trust Company (Cincinnati);
Citibank (New York); The Fifth Third Bank (Cincinnati); First Virginla Bank (Falls
Church);, First National Bank (Cincinnati); First Pennsylvania Bank (Philadelphia);
Girard Trust Bank (Philadelphia), Maryland National Bank (Baltimore);, Mercantile-
Safe Deposit and Trust Company (Baltimore) National City Bank (Cleveland), New
England Merchants National Bank (Boston); Philadelphia National Bank (Philadelphia);
Provident National Bank (Philadelphla); Shawmut Bank of Boston (Boston); and Southern
Ohio Bank (Clncinnati).
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mutual fund registered under the Investment Company Act must continuously provide

all of this information to all prospective investors, including corporate plans, Keogh

plans and IRAs. * We note that the Federal Trade Commission's airesu of Consumer

Protection recently Issued a lengthy report criticizing the inadequate disclosure

provided to IRA participants who Invest in products which presently are not subject to

the federal securities laws (e. g., bank savings accounts and certificates of deposit). ""

The enactment of the second provision of Section 274 would place employee benefit Keogh

plans and IRAs which invest in pooled investment funds in exactly the same position

as the unprotected IRAs discussed in the FTC Report.

Third, if the provision is enacted, all employee benefit plans will lose the

right to bring actions under the federal securities laws for fraud and misrepresentations in

connection with their purchases of shares of pooled investment funds. It appears that

* In addition, our review of the sales materials for these 17 pooled funds Indicates
the existence of practices which would be prohibited in the case of a pooled fund
subject to the Investment Company Act of 1940. It appears that several of the pooled
funds invest in certificates of deposit issued by the hank, a self-dealing practice that
is clearly prohibited by Section 17 of the Investment Company Act. A number of them
permit withdrawals only on a quarterly or monthly basis, whereas Section 22 of the
Investment Company Act requires a mutual hind to redeem any outstanding shares at
any time. Some of the banks calculate the funds' advisory fees using only the fund's
net assets at the beginning of the year and at the end of the year most mutual funds
compute this using their daily net assets. Moreover, of course, bank pooled funds
for employee benefit plans do not have any directors, no less independent directors,
as required by the Investment Company Act. Similarly, there is no Independent
director or shareholder approval of the advisory relationship between the pooled
fund and the bank.

"* Staff Report of the B~reau of Consumer Protection of the Federal Trade Commission
Submitted to the Subic.nmittee on Oversight of the House Ways and Means Committee
on Individual Retirerent Accounts/Annuties (IRAs), dated March 1978. Also see the
FTC's comments on proposed ERISA Prohiited Transaction Ezemption 77-9, urging
increased disclosure requirements.
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ERISA does not provide defrauded employee benefit plans with an equivalent right of

action. Section 502 of ERISA provides plans with the right to bring certain civil

actions. However, we do not believe that ERISA provides a plan the right to sue the

sponsor of a pooled investment Un for fraud or misrepresentation in connection with

the plan's purchase of shares in such pooled hied. At the most critical time, when the

plan makes its initial Investment In the pooled hAnd, It appears that the sponsor of the

find is not a "fiduciary" as defined in ERISA, and Section 409(b) of ERISA expressly

provides that a fiduciary Is not liable for a breach of fiduciary duty if such breach was

committed before he became a fiduciary. Further, and more important, even if the

sponsor Is a fiduciary, It appears that ERISA does not provide a plan with a right of

action comparable to those provided by the securities laws for mislesding statements

or omissions of material facts in connection with the sale of securities to the plan.

ERISA primarily relates to a fiducary's selection of invesMents for the pooled hind.

and not to disclosure made by the fiduciary to the plan concerning interests In the

pooled hind

Since the introduction of S. 3017, we have attempted to ascertain the reasons

underlying the second provision of Section 274 of the bill. We have learned of two

explanations offered by representatives of the banking Industry.

First we were informed that a number of banks maintain that the application

of the federal securities laws to bank pooled investment finds would inldhibit banks from

participating In the new Special MaUter and Prototype lan program proposed In Tilie IV
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of the hll. " We question the representations made by the banking industry. 00 First,

we expect that many, if not the majority, of the employee benefit plans which will

utilize this new program will be corporate plans. As set forth above, the

applicability of the federal securities laws to bank pooled investment inds for corporate

plans is In the area of anti-fraud protections. The evidence is overwhelming that this

has not In any way ahibited bank sponsorship of pooled investment finds for corporate

plans. For example, at year-end 1975, the top 115 banks alone operated 465 pooled

funds for corporate plans with assets of $21.5 billion. 000 We have been unable to

obtaln data as to-the total assets of the bank pooled Aonds for Keogh plans and IRAs.

" We sr.ogiy endorse this part of the bill. Indeed, on March 27, 1978, we met with
staff members of the Committee on Human Resour'es to discuss this proposal, and on
April 13, 1978, we submitted our detailed suggstions designed to Improve this most-
worthwhile proposal.

• It should be noted that in the 1960's, representatves of the banking industry made
the same representations with respect to bank pooled iands for Keogh plans. Yet in
the 1960's a umber of trade and professional associations (Including the American
Bar Association, the Amdrican Medical Association, the 'ktional Council of Salesmen's
Organizations and the Salesmen's Self-Employed Retirement and Thrift tans), various
insurance companies and at least one bank (Naional Bank of Detrot) registered interests
in their pooled Keogh binds under the 1933 Act without protest. See MUndhelm & Henderson,
supra, at 823-24. Further, at least 7 banks currency have registered Interest in their
pooled Keogh binds under the 1933 Act.

" SEC Report, supr, at 154. In contrast, in 1967, the assets of bank pooled bind
for corporate plans amounted to only $607 million. See Bank AdminIstered Poled
Equity 'Funds For Employee Benefit Rans. supra.
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However, we know of at least seven major banks which have registered interests in

their pooled fands for Keogh plans under the Securities Act of 1933. 0 If these banks can

operate under the disclosure standard of the Securities Act of 1933, we see no reason

why other banks cannot do so. In addition, countless banks presendy offer shares in

their pooled Keogh funds which are eempt from 1933 Act registration by reason of

only being offered to Keogh plans located in one state. Since the vast majority of banks,

particularly smaller banks, do business In one state, bank all across the country can

and do have success in sponsoring intrastate collective Keogh &inds without SEC

registration.

Further, if the second provision of Section 274 of the bill merely is designed

to relieve banks of the necessity of registering shares in their pooled invesunent Ainds

for Keogh plans established under the new program, it is unclear why the provision

has been drafted in such a was as to exempt all employee benefit plans (including corporate

plans, Keogh plans and IRAs) -- not only from the registration requirements of the 1933

Act but also from the ant-fraud provisions of the securities laws.

Finally, and most importantly, even if one accepts the argument that the

registration requirements of the 1933 Act will inhibit banks from participating in the

new program, It Is essential to balance this with the loss of investor protections that

would occur. The new Special Master and Prototype Plan program Is intended to

encourage small employers to establish employee benefit plans. It is precisely these

• hes-ebanks are: First National Bank of Boston; Continental Ilinois National Bank
& Trust Company of Chicago; United Missouri Bank of Kansas City; American Security
and Tmst Wells Fargo & Co.; National Bank of Detroit and Commerce Bank of
Kansas City.

3-549 0 - 78 - 54
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small unsophisticated plans who are in the greatest need of protection. Yet the

enactment of the second provision of Section 274 would deprive these small plans

(as well as all other employee benefit plans) of the anti-fraud and disclosure protections

afforded by the federal securities laws.

The second reason advanced by some banks in support of Section 274 11 the

present disparity in treatment under the federal securities laws of pooled investment

hinds for corporate plans versus pooled investment hinds for Keogh plans and IRAs.

As discussed above, the distinction which Congress drew in 1970 (and renewed in

1974) between pooled Investment hinds for corporate plans and pooled investment hAnds

for Keogh plans and IRAs was based on the belief that most corporate employers are

sufficiently large and sophisticated to fend for themselves. " In contrast, Congress

concluded that interests in pooled Investment hinds for Keogh plans would be "sold to

zelf-employed persons, unsophisticated In the securities field. "'* Indeed, the banking

industry made It absolutely clear that banks intended to mass-merchanse interests in

their pooled Investment 6inds to millions of small Keogh plan using master plans,

"It is assumed that he [the corporate employer] will set up the pension trust with
the aid of a lawyer, accountant and actuary -- all of whom presumably are experienced
in the area of pension plans and know whether or not the invesent medium offered
by the particular bank's commingled ind Is satisfactory in relation to the investment
media provided by other Institutions. At a minimum, such employers are thought to
be sufficiently sophisticated (and important) to request (and obtain) any information
which they think is necessary to an intelligent investment choice. These assumtlXOns
may be consonant with the facts In many cases; but they are not in every case."
Mundheim & Henderson, supra, at 820.

Report of the Senate Committee on Banking and Currency to Accompany S. 2224,
91st Cong., Ist Sess., at 27-28, May 21, 1969.
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standardized documents and an "assembly-line approach", methods which the banks

had never used in selling interests In their pooled hunds to corporate plans.

The distinction which Congress drew in 1970 between corporate plans and

Keogh plans (extended by ERISA to IRAs) was the result of three years of consideration

in both Houses of Congress. As in the case of any generalized distinction (such as

permitting plans with less than 100 participants to file short Form 5500-C rather than

Form 5500; limiting "mini-Keogh!" plans to persons earning less than $15, 000; and

proposed ERISA administrative exemptions for plans with less than 100 employees),

there obviously are exceptions to the general rule. There undoubtedly are unsophisticated

corporate plans and likewise there undoubtedly are sophisticated Keogh plans and IRAs.

* See, e.g., "Fork In the Road," Address by G. T. Lumpkin, Jr., Vice-President
Wachovia Bank & Trust Co. Before the 44th Midwinter Trust Conference of the
American Bankers Association, New York City, N.Y. (Feb S, 1963);

"(Corporate] plans usually involve large sums, well diversified, to provide future
security for their hundreds of beneficiaries. Now comes the opportunity to serve
as trustee of hundreds (or thousands) of very small [Keogh plan] retirement trusts.

"This Is a dramatic change in the nature of trust business. We must meet it
with a mind open to possible dramatic change in approach. Rather than the close
personal basis on which ocher types of trust service have been handled, we must
look toward an assembly-line approach, a semrlautomated approach, or even
possibly a billy automated approach. Rather than a daily, weekly, or monthly
personal contact with a trust customer, we must look to an indirect yearly contact.
in many cases through an annual statement mailed to his home or business
address. Rather than a trust customer Judging us on his Intinate knowledge of
our service to him to fill his personal needs, he will be Judging-us strictly on
the invesunent return he receives. Rather than a man-to-man relationship, we
must consider a machine-Co-man concept of fiduciary service."
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But the available data indicates that distinction drawn by Congress between

pooled investment Dints for corporate plans and pooled investment inds for Keogh plans

and IRAs generally makes good sense. • We previously furnished the suff of the Human

Resources Committee with data regarding this matter." Since that time we have had an

opportunity to obtain more detailed data.

* Even those critics who assert that the SEC should have becoiae more deeply involved
in the area of employee benefit plans agree that the distinction is basically justified.
See Mundbeim and Henderson, Vpra, at 839-40:

"The Commission's pre-H. R. 10 belief, that interests in commingled binds sold to
qualified pension plans were being sold to persons who did not require the help of
the federal securities law-s In obtaining the information they needed in order to
evaluate the comparative quality of investment media suitable for their pension plans,
was probably never hily in accord with the facts surrounding all offerings or sales
of such Interests. Nevertheless, it probably was sufficiently in accord with the facts
surrounding the preponderance of offerings and sales of such interests to constitute
a defensible basis for the administrative policy which the Commission adopted. On
the other hand, the circumstances which bankers themselves have Indicated would
surround the offerings of H. R. 10 commingled funds, plus a recognition that the
employers who would be setting up H. R. 10 plans would in general not be well equipped
to fend for themselves, indicated to the Commission that the private offering exemption
could not realistically be applied to H. R. 10 commingled hinds. Although several
professional or trade association like the American Bar Association and the American
Medical Association have registered the H. R. 10 bank-trusted commingled hinds which
they are sponsoring for their members, and one bank has Itself registered its H. R. 10
fhnds, the banking industry, with the encouragement of the Comptroller of the Currency,
has In general strongly resisted the Commission's position. The American Bankers
Association has proposed legislation which Is designed to remove bank-sponsored
investment Amids from the scope of the Securities Act. The Commission has quite
correctly opposed this legislation. It Is difficult to understand why investors In bank-
sponsored investment tands should be entitled to fewer protections than investors in
investment hmds sponsored by others -- or why banks should be afforded more
favorable treatment when they decide to sponsor investment finds than are other sponsors."

" Letters dated June 13 and July 28, 1978 to Steven 3. Sacher, Special Counsel, and
Peter Turza, Minority Professional Staff Member, Senate Subcommittee on Labor.
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First. we conducted a study of Keogh plans eroded with mutual fnd shares

(which account for over 30% of all Keogh plan assets). At year-end 1977 the avenge

Keogh plan funded with mutual find shares had assets of only $8,106 and 1.4 participants.

Second, we conducted a study of Individual Retiremeat Accounts funded with mutual lid

shares (which account for approximately 2. 5% of all IRA assets). At year-end 1977

the average IRA funded with mutual ind shares had assets oi only $3,277 and 1. 1

participants. In contrast, at year-end 1975 the average employee benefit plan (excluding

Keogh plans and IRAs) had assets of $425, 000 and 60 participants. * Even the smaller

corporate plans which participate in the pooled investment funds of the largest 115 banks.

rather than being Individually-managed, had average assets of $254, 000 at year-end

1975. "" We also retained an independent consulting firm, Insurance Research, Inc.,

to determine the number of participants in large corporate plans as opposed to those

in small corporate plans. The firm obtained data concerning all corporate plus

which had filed Forms 5500 and 5500C with the Department of Labor for 1977. This

survey ncluded over 262, 000 corporate plans with 23.4 million participants.

In 1977, 61% of the participants were in corporate plans with assets of $5 million or

more; 73% were in corporate plans with assets of $1 million or more; and 83% were in

corporate plans with assets of $100, 000 or more. Similarly, 88% of the participants

were in corporate plans having 100 or more participants, and 94% were In corporate

plans with more than 25 participants.

* Yohalem. Martha Remy, "Employee-Benefit Hlans, 1975", Social Security Bulletin,

November 1977.

"* SEC Report, supra, at 154.
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Thus, the data we have been able to otain dearly indicates that corporate

plans on average are much larger than Keogh plans and IRAs, and that the vast majority

of participants In corporate plans are in large plans which are likely to 'be far more

sophisticated than the avenge Keogh plan or IRA. Therefore, the data indicates that

the distinction which Congress has drawn between corporate plans and Keogh plans and

IRAs generally is still justified.

CONCLUSION

The second provision of Section 274 of S. 3017 raises extremely important

questions of public policy -- questions which are unrelated to the central focus of

ERISA, the relationship of an employee to his employee benefit plan.

The provision would banction massive bank entry into the general securities

business, activity which has been barred for over 40 years by the Glass-Steagall Act

of 1933. And it would do this in perhaps the largest and most rapidly expanding area of

the securities business - the merchandising of securities to employee benefit plans.

The provision also would deprive employee benefit plans of the basic anti-fraud

and disclosure protections afforded by the federal and state securities laws - protections

which are not provided by ERISA. If the provision Is enacted into law, sponsors of

pooled investment lind would be free to run advertisements aimed at millions of Keogh

plans and IRAs with no restraints whatever imposed by ERISA; sponsors would not be

required to provide Keogh plans and IRAs with prospectuses but could utilize any type

of sales materials they desire; and all employee benefit plans would lose the right to sue

such sponsors for fraud and misrepresentation.
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We respectfully suggest that if Congress determines to take legislative

action in these most important areas, It should do so only after careal consideration of

the study presently being contacted by the Senate Securities Subcommittee and after

hearings which would give these Important issues the undivided attention they deserve.

Attachments
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Newark STAR-LEDGER - June 20, 1978

"Were #1 nationally in
investment performance"

[In a recent .Mz Lynch swve of
commingled equity fl-, s managed by-ba
throughout the count% United Jersey Bank
ranked:

Fra in the nation for * year ending
Mxch 1978.

In the top 7 pexcant in the nation for the
three years ending March 1978.

In the top 6 percent in the nation for the
five years ending March 1978.. Duri these sa peric.United Jersey

Bank signficandy outperformed the
Standard & Poors SOO Index--he
benchmark against which virtually &ll
investent'managers are mneaured. In otnet

wordira supnor relative and absolute perfomnance... consistently.
So if yodre responsible for the growth.of your.

Comvanys pension and Profi sharing funds or
interesd in better rowvh for your personal
invesunents, turn to the mem with a winning

track record. For your copy of the smrvey
results and a head start in investment
growth, call me, Harry S. Stotte; Senior
Vice President, at (201) 646-5217.

*Uibadjesy Bank
h me F Wu ft*VPA Now Jv

TB reew rsrIk :

-. .

- . 5 .. :, A ,
..- T.. ftm, ., ,- . . ..
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. 4

Hibernia National Bank

Bank Equity Fund Manager for the
five years ended December 31, 1977

as measured by Frank Russell Co., Inc.;
Computer Directions Advisors, Inc.;
and Rogers, Casey, & Barksdale, Inc.

Fo informaon Contact
Gregory N. Sche~r. Trust Officw,

(504) 5 6-5767, Hibernia Natona Sams.
Poet Office Box 61540, New Ort ws. Louisiana 70161

HIBERNIA
NATIONAL BANK

I
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I

second
of outperformi

the owJone
Why move your money to one of the
larger Investment centers for long-
term Investment performance? You
can stay dose to home and receive the
superior performance and adminis-
trative services you require!

Where? At The Fifth Third Bank In
Cincinnati. While we don't have an
address In the heart of a major money
center, we do outperform the Industry,
year in and year out.

Again In 1977, The Fifth Third Bank
Trust Department has outperformed
the Dow Jones and Sandard and
Poor's 500 averages!

0 " " T PWW "" o IV

Our consistency of performa
a lot more to do with philosophy
geography. And our philosoph
work anywhere. For anyone.

We maintain the flexibility ne
anticipate the market. Our size
it easier to be responsive to th
of customers, and we provide;
attention on a ongoing basis.

Are your funds performing a,
as ours? If not, you may wiant
new home for your pension aw<
sharing Investment within the
Management Division of The F
Third Bank In Cincinnati.

Get complete performance nfomuton
from Bob MftdD, Trust Officer at (513) 579-5684

FIFTH THIRD BANK
Cincinnati. Ohio

Better things happen with Fifth Third Trust.

Wng !

nce has
hy than
ycan

eded to
makes
needs
personal

s well
o find a
d profit
Trust
Fifth

Me~w -O
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Read
between the lines.

OVER THE LAST DECADE, THE
NATIONAL BANK OF rETROIT COM-
M~hGLED EQUITY FUNDS HAVE OUT-
PERFORMED 97% OF THE BECKER
UNVERSL

THIS RECORD IS A RESULT OF:
* Consistently superior performance

from peak to peak, trough to trough,
and over full market cycles.

* A uniquely discipline approach to
investment research and portfolio con-
struction, utiliziag modem asset valu-
ation technology.

For some faCinating details on
this process, and how it can benefit

o, please contact RICHARD L.
R ERLING, Vice President,

Trust Investment Department, National
Bank of Detroit (313) 225-2820.

i rust DivisionNational Bank
of Detroit
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Compare your
Fixed Incom kind with the

owe we manage.
You want your fixed income
manager to earn a high rat of
retu, avoid high risk and
deliver oolnatedy good
pefomane.

Our pooled Fixed become
Fund for Employee Benefit
Plans has averaged an 8.89
percent annual return over
the last eight years while
maintaining a low level of risk.
In fact, only one manager out
of the 82 bank.pooled fixed
Income funds measured by
Frank Russell Co., I
delivered a higher return at
a lower risk.

The fund by
Detroit Bak& Tsthas
maintained a rate of return
well above the median for
the ix cumulative periods
measured by Russell (8 yeam
5, 4,3,2, and 1), and in the
top quartile four times out of
tse induding the longest
(8 years) and the shortest
(1 year).

If your performance doesn't
measure up to ours, shouldn't
you turn to Detroit Bank &
Thst as your next manager?
We already have over a billion

dollars of employee benefit
assets under management.

Call or write Terry Keating
at (313) 222.3896, Detroit
Bank & Trust, Box 59, Detroit,
Mdkngm423l.

you ought to know a
DETROIT BANK-er better

~ DETROIT
BA&KS, TRUST

RISK VS. RETURN
Time-Period. 8 Year Performance (1-1-70 to 12-31.77)

*ARI 1111111111

Sank Fixed income

&5% Pooled Accounts
6.0% 1 9tnooWk & Trut4OFxed lnc,'o~m.

Pooled Accounts
. SIoMOM Brothers5.% Index

4.5%

4.0%
.0% 1.0% 3.0% 15% 4.0% 4.5% 5.0%1

RISK
Quarry Standard Deviation

$ The Indian head leads you to Detroit s first family of banks DETROITSA NK Corpuration.

c
ii

1 .5% .U"% 2.5%"
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Why pension fund sponsors
are choosing Morgan

for fixed-income management

IncrtamiY. sporms d enpkyee
benefit Plas are cosnl The
\lonan B vmk to M eee their
A.,ed-inemrw investmentL Here am

some 4,the reasons wh.
Moma has a highly skilled

rofup of iinvestrMent maae

income 1l This team of ten spe-
ciists has consistently achieved
super rMuta ouqerfoming
Sandard industry indetf. The
chart compares their rewrd over
the put nine ,ezn %ith a le:dins
.ndcz.

The. are areiive. 3ct1e
.anl110en with .e-dMned tol

- "'% urrU" r 'ruro nowwrimn.Urn
ers.ta 5to rh.. n ePJ

bisth credit quality a carefully con.
tiled maturity structure, and sill.
lid timing,

Empla.ee benefit pLAs NwIth
Rxed-income assets na.ted by
Moran lain added It~diiv and
divers cation through use f our
eight comminaled funds. Each con-
centrates on a specific segment of

III1w"

the fIred-inolme markets. including
leasebacks, curpwate private pLace.
mentsL mart me.-market
investments, as well as public."
traded h)nd. The newest speca
ijs In I6,xr honds. using
.MMo'a-m's fauchr," in. interna"Onal
rsearvh Ca Palitisf. In fact. we are
the k-ader in invvsting abrna.

For nnre aha t how Ninrpn*s
management of ,.ed-income ass
can he tailored to 'mir nL.vds send
for de r-ic edition of our detailed
.o-klt. -The \lamnucenftnt o4
FiRed-lincme Invimrnents for L-n-
p*aer Re.wit Funds.' Wnte tin
\nur ze(t..e i Vic., Presidct
Hri% D i.a \I1l
Cu~ar.ne\ Tnat Ctn.W.. 9 West
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PNINWORLD--- eebr95Abank atWorZ
producing positive investment results

The Philadelphia National Bank's commingled equity
fund for employee benefit trusts has out-performed both
the Dow-Jones Index and Standard & Poor's Index for the
5 years ended June 30, 1975, as follows:

: ~t:~t~feuaora.'ttlafr..' :-.. ;'mpouniavrageJ":~~ -. C anura t i e '7

PNB Philabank Stock Fund +98.1% +14.7%

Dow Jones Industrial Aver2ge + 57.8% + 9.6%

Standard'& Poor's "500" + 55.8K + 9.3%

PNB offers a high level of experience and personalized
service to meet the objectives of each fund. You'll find that
PNB's investment management services are tailored to your
needs and specific requirements. And we provide the spe-
cialized services of securities' and economic research, port-
folio management and close personal account supervision.
We are just the right size to do these things most efficiently
and to make decisions with speed and flexibility.

To learn how these results were achieved, call Harry
A. Dorian at (215) 629-4031.

~ Philadelphia National Bank
" c'wIL e.. jL .%'7 .CNAL 34TX.1,. A NK %E',Q *CK,(

Z ¢l PAC ~ i'l to l l%a • - Ili Sa J caraC41 - 419d ~ O " Sail1 U -ilil •4de. - 540:14%1. - -. C9"

kloctar"-lll 4&vmlj -, 1_1AGOM' M.6• ltimid - -l'i l• li 1,14 Ze 4ro-ra * 'I-
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*~ sense an mone

FUNDS EVALUATION SERVICE
INTErIM REPORT

NATWAL CITY AKK. CLEVELAND. OHIO
NATIONAL CITY BANK INVESTMENT FUND FOR RETIREMENT TRUST - FIXED INCOME

TIME.WEIGHTED RATES OF RETURN AND RANKINGS
PERIOOS ENDED JUNE 30,137

YOUR FUND Wml2
12 MONTHS 24 MONTHS 36 MONTH SPERCENT PERCENT PERCENT

FIXED INCOME RATE RANK RATE RANK RATE RANKYOURFUND 112 -2 M5 10 IL-. 11
MEDIAN 10.4 0 97

This rate of return was accomplished through efficient management
of our 8129 million Fixed Income Collective Fund for Retirement

Trusts without impairing the quality of the portfolio. 96.46% of the
market value is in Governments, Agencies and AAA Corporate Bonds.
We feel this is the type of bond management you should be looking for.
For further information or to arrange for a fact finding presentation.
call (216) 8614900 or write the Trust Group, New Business Division,

National City Bank. 623 Euclid Avenue. Cleveland. Ohio 44114.

National Ciy BankCleveial. Ohio



857

PENSION WORLD MARCH 1978

Your fixed-income fund
has got to deliver
superior results.

Year. After year. After year.
We'll find a way.

It's a matter of record.
Each $1000 invited in our FMd-

Income Employee Benefit Fund just five
years ago has a compounded value of $1461
today. Check our performance over any
time period. With any evaluation service.

This is no guarantee of future success.
It's an indicator that sound investment
strategies and decisions can deliver
outstanding results.

We specialize In fine tuning fixed-

income employee benefit accounts for
consistent performance, with low volatility
through market cycles, to produce the
superior results you're looking for.

Put our fund to work for you. Or let
us tailor an actively managed fixed-income
portfolio to your individual goals and
objectives.

Call Tom Patterson. Vice-President. at
312;828-7001. We'll find a way.

CONTINENTAL BANK
TFJST AMC 4VEST&M SERV S

Continental ILlinois National Bank and Trust Company of Chicago . 231 South LaSalle Street. Chicago. Illinois 60693
PUMOE WOP L/A/C4 1 *71 II

33-549 0 - 78 - 55

.............. | ....... ....
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IT'S ABOUT TIMEIRVE5IMEWTPMAGERS
WERE JUDGED ON THEIR SUCCESSES INSTEAD OF
THEIR ADDRESSES. .- .

In oder words, it's about time
that managers of emloyee benefit plans
realized that you dont have to
be located in one of thegreat
investment centers to have a
great investment record.

Take us, for example. TheFirt Nsational Bank of Birming-
ham. We're certainly not at
the hub of the investment .4
industy, yet ourTrust Division ji
has been outperforming theindntr stanrds for years..

72-76 is a good exam-
pie. During that time, our Cor-
porate comm.rigled equity fund's
rateof return was 7.9 percent
versus only 4.9 percent for ,
the Standard & Pbos 500. Xk.
And for 1976 itself, our ,"
overall return was more than
14 points higher than the S&P-
a hefty 38.5 percent.

How can a bank from Bir-
mingham gethis kind of results
for its clients? Because despite all
the myths and misunderstand-
ins, it's still philosophy that
determines investment success.
Nogeogrpy.

An d we have a philosophy
that would be just as sound no
matter where we had our office.
Which is simply that if you
consistency buy stocks that are

undervalued and then sell them
when they reach f6ll valw,

. the results will be con-

x " As a result of this~gf~histedy good.
philosophy, we alreadyhavemeofte largesi ,.1, ts

in the Southeast. And its s
Which just goes to show that there must
be a lot of people out there who are more
interested in our return on investment
than our return address.

If you're one of them, please contact
Davis H. Crerishaw, Vice President
a ,nd Trust Marketing Officer, The
Flt National Bank of Birmingham,
PO. Box 11007, Birminh , Ala.

35288; tel. (205) 326-539.
WE Mtsl" N'OLAL RAW

OP MUNOI4AM /4
MAAAM"AN AMMATMAF~tio keMMNO&
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Your company's employee benefit plan can't profit
from a bad fit.

Most money managers pre that your coeveny's
pensxn or profit sharing plan be designed to It
one ot their standardized Iflsstmant programs.

At First of Tulsa. we don't think that's in your 1Os
interest Thars why we design our irvesbrt and
adnStratve prograrns to ft your inflvidual plan.

We re specialists in s cks, bonds oil. real estate.
and the comexites of EISA. And regardless
of the Sio o your tru. we analy your par-cular
reguirements. then talor an ongsmwt and

adngetav rorm lo meat t perforrrwtce
goals of your plan.

This ftefly has enabled F1Tw oTIuAslh in~v sMev
record t0 rank in te top 12% Qt VIse money Cnwielos
surveyed naonvod by te rec w Sec u. be

For more infosmeo about how our adm.is-
tram and investment caOabime can hel your
dornpurvv (and you), cat oltkv Jorw'Her
a (9 18) 586-5384 Or writ Firs of Tulsa today

*-ooftd #QUc7 kbma tor W"o won"et accss goui m atw. I -10 r" 12-314

,niicr rIDTO R4
The Frs Natlonal Sank & TrUS C'O.AnO Of 

T
UtNII 80x One TuW&. Okxnoma 74193 * 91&5 6-5384

Ptqbo WOPLOOIOVSMIIR 177 '7
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EVEN IF YOUR PENSION:- FUNDHAD AGOODYEAR,

TELL IT T -

THE MARINE
As good as our performance is,

Marine Midland doesn't believe that
performance is the only way to judge
management. We believe there are
other important issues to consider
in addition.

That's why you should ask your-
self these questions-even if your
pension fund had a good year..

Does the performance run hot and
cold as the market runs hot and cold?

Will the investment philosophy
that worked in the past be flexible
enough to work tomorrow?

Do you feel comfortable with the
long-term goals set up for you?

Understanding this total picture
is the way we approach pension funds.
And it's paid off.

Marine Midland had the highest
rate of return on a 5-year basis for

collective equity funds among the
largest 25 U.S. bank trust departments.

We also ranked first in 1-year
performance. And number seven in the
3-year category. (All periods
ending 2/31/77.)2

In fact, Marine Midland is one of
the few major investment managers
whose collective equity fund hasbeaten
the Standard & Pcor's average over
the last 5 years.

If you want the kind of performance
that goes deeper than just a good
rate of return, tell it to the Marine.
Contact Mr. Robert L. Kuney,
Vice President, Marine Midland Bank,
250 Park Avenue, N.Y., N.Y. 10017,
telephone (212) 949-651L

rlo jj A ,W . Pw Iui m
%P 1.LP.LR-CAuuiWN DAik Noa3?

MARINE MIDLAND BANK%-
NOW~i.. WrWCk4U ?S7.0S biw Dg a. s Ain&. Cumin0. rMmktWM NuOW ~a.Jk,&Les ~ - s al.~e

X=O 6404e6gCI. 1mn.Pusm Pl.. ie dejum - RMe& S&peel.. SL Sgpe' Sj~de hM .&.e1ee.
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Senator WULiAms. Thank you very much.
You know we have a certain continuity here. I am on the Banking

Committee, where I chair the Securities Subcommittee. Our staff here
today, in addition to Mr. Sacher, our Special Counsel for ERISA,
includes the former Counsel for the Securities Subcommittee, Mr.
Paradise, who is now General Counsel of the Human Resources Com-
mittee, and he will study everything you prepared for us. And he has
been succeeded on the Securities Subcommittee by Howard Menell
who is also here. They are here to hear you and to apply what we have
learned from you to our study that 'is going on in the Securities
Subcommittee.

There is a continuity that runs from this subject through many
committees.

We are very glad that Mr. Potts is here to represent that thread of
continuity.

Mr. Porrs. Indeed, Mr. Chairman, it is a pleasure to be here.
Senator WmILU-s. We will, with your situation, follow the same

order as we did with the other panel. We will probably want to present
questions to you after further study.

Next, we will hear from the American Bankers Association; Mr.
Bernard Curry and Mr. Robert Bevan.

Mr. Curry, we welcome you to this committee one more time.

STATEMENT OF BERNARD F. CURRY, CHAIRMAN, EMPLOYEES
TRUSTS COMMITTEE, AMERICAN BANKERS ASSOCIATION, AC.
COMPANIES BY ROBERT L. BEVAN, ASSOCIATE FEDERAL LEGIS-
LATIVE COUNSEL

Mr. CuRRy. Thank you very much. It is a pleasure to be back again,
Mr. Chairman.

I am accompanied by Mr. Robert L. Bevan, associate Federal legis.
lative counsel of the American Bankers Association.Mr. Chairman, I ask permission to make our prepared statement
part of the record so that I may give a resume of our thoughts on sev-
eral of the more important issues before you today. f

Senator WmIAMs. We will be pleased to have your full statement
inserted in the record.

Mr. CurRy. Mr. Chairman you have heard often that the American
Bankers Association has over 13,000 members. Some 4,000 of this
number exercise fiduciary powers, and most serve as trustees and/or
investment managers to employee benefit plans.

Our business in no small measure is intertwined with the continued
health and vitality of private employee benefit plans.

Beyond our own pecuniary interest in providing fiduciary services
to these plans, we are acutely aware of the millions of current stake
holders whose financial security is dependent on the continued vitality
of existing plans, and additional millions who wait for the opportunity
to achieve the security afforded by participation in a private pension
plan.

Our roles as trustees and fiduciaries have always required that we
subordinate our self-Lterest to the requirements of our beneficiaries.
We have shaped our comments today as an extension of that obligation.
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What is at issue here is the continued existence of the private system
and the impact of the decisions which only you can make on the pros-
pects for future plan coverage. We are not so insensitive as to believe
that the narrow interests of our members will weigh heavily in your
considerations. We recognize that the real tragedy underlying the
paperwork burden, excessive regulation and the confusing and un-
responsive regulatory scheme is measured in their chilling effect on new
plan formation and benefit improvement. Stated simply, we are con-
vinced that something needs to be done quickly, to -stimulate creation
of new plans and to regain momentum in improving old plans.

In reviewing the bills before you, we would like to extend our appre-
ciation for your understanding of the need to address this problem. In
particular, S. 3017 undertakes to ease some of the burdens on existing

plans and proposes a solution to the dilemma of further coverage.
pecifically, we support the special master plan proposal. This con-

cept, if enacted in an appropriate form, could substantially broaden
coverage among smaller and medium size employers. We have heard
much today about the implications of one of the elements of this
proposal, exempting collective investment trusts from SEC regula-
tion. I would like to suggest to this committee in the clearest terms pos-
sible that the fiduciary obligations of ERISA, coupled with specific
regulations of the various State and Federal banking agencies are more
than adequate to protect participants in these trusts.

There is no real substantive interest of any participant underlying
the arguments of those who oppose commingling. If this provision is
not enacted, the injury will fall most heavily not on trust banks, even
though they will find themselves excluded from this market. If these
collective trusts are not exempted from at least the registration require-
ments, the effect will be to preserve the marketplace as the sole domain
of those who preceded us. The success of this program will require
the participation of the entire financial community. As is so often the
case, when little franchises are extended in the marketplace, those who
suffer will be the customers and in this case the program itself.

Quite frankly, we believe that the resources and commitment of our
4,000 members can make the difference to the success of your proposal.

On another point we are particularly concerned with section 406 (a)
of the act. We urge its elimination.

We urge the substitution of the standard of adequate consideration.
The exemption procedure has just not worked. The laundry list of pro-
hibited transactions and the interrelationship of the party in interest
definition, have created a stifling effect on substantial pension investors
and particularly in the private placement area.

There is still too muchpaper 'being filed to no purpose-In previous
testimony to the Finance Committee, we have supported the ameliorat-
ing provisions of S. 901 and S. 3193.

We endorse the approach taken in S. 3017 on preemption. Complete
preemption of State law is the only appropriate policy. We agree with
the position taken by the American Bar Association. The plaintiff in
the Daniel case has adequate remedies beyond those which are the ob-
ject of your amendments.

A previous speaker has set up a strawman in our contemplation and
we would like an opportunity to retort in writing a detailed analysis
of Mr. Fink's presentation, if we may have that opportunity.
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Senator WLTAMS. RebuttalI
Air. CudimY. Ye&
Senator Wnmirxs. Which gives rise to surrebuttal.
Mr. CuRRY. We will have to stop at some point. One of us will get

tired.
Senator WnuuMs. You do not want to undertake that at this point?
Mr. CuRRY. I would like to submit it in writing.
Senator WiLLxMs. And you can exchange it.
Senator JAvrrs. If each side feels that another paper is necessary in

addition to the first one, why do we not, Mr. Chairman, set a limit of
two. That is the total of the exchange; let us say the first exchange
within 1 week and the second within a week after that?

Senator WILLIAMS. And telephone calls to follow. [Laughter.]
Mr. CuRRY. I would be perfectly willing to have just one from each

side.
Senator JAvrrs. This area that has been highlighted at the very end

of your testimony is one of the most knotty, as I appreciate it now, and
we will be served by your further and in depth illumination of your
viewpoints.

Thank you.Mr. Cuiuy. Thank you.
Senator Wnms. Anything further, Jack?
Senator JAvrrs. No.
[The prepared statement of the American Bankers Association and

additional comments of the American Bankers Association and the
Investment Company Institute follow. Exhibits I-V of the American
Bankers Association statement of September 1, 1978, and the attach-
ment referred to in footnote 3 of the Investment Company Institute
of September 7,1978, are being held in the files of the Human Resources
Committee, 4230 Dirksen Senate Office Building, Washington, D.C.
20510.]
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STATEMENT OF THE AMERICAN BANKERS ASSOCIATION
ON PENSION SIMPLIFICATION

BEFORE THE LABOR SUBCOMMITTEE OF THE SENATE
HUHMAN RESOURCES COITTEE AND

THE PRIVATE PENSION SUBCOMMITTEE
OF THE SENATE FINANCE COITTEE

August 17, 1978

The American Bankers Association is a trade association composed of

13,254 banks, approximately 92 percent of the banks in the United States.

About 4,000 of our members have fiduciary powers and most of these serve as

trustees and/or investment managers to employee benefit plans. Further,

a substantial nmber of our 13,254-members have their own pension plans.

Therefore, the Association is extremely interested in the efforts of the

Labor Subcomittee and the Private Pension Subconittee to address the

problems found today in the administration of private pension plans in

the United States.

During 1977 our Association had the opportunity to testify before both

of these Subcommittees on aspects of the Employee Retirement Income Security

Act of 1974. We continue to find that the everyday business of bank trustees

and investment managers and the interests of our trust beneficiaries are

significantly affected in an adverse manner by some of the regulatory

provisions of ERISA. The Act has produced conflicting, duplicative and

unnecessary administrative procedures. While bank trustees have the ability

to cope with the regulatory burdens imposed by ERISA, we can do so only in

costly and inefficient ways. Many of our customers find themselves hard

pressed to meet the added burdens required to maintain an employee benefit

plan, and question if the added burdens are worth the effort and expense of

offering pension benefits to their employees. We are very pleased to see

these joint hearings being conducted as part of a comprehensive review of

ERISA which was enacted four years ago. We hope that as a result of this

//



865

-2-

review Congress will discard all those provisions of ERISA found to

provide no direct benefits to plan participants.

We would like to structure our comments to focus first on what we

view as the major topics addressed in S. 3017, "The ERISA Iprovements Act

of 1978", and then conent on other provisions in the bills being considered

by the Subcoiittees during these hearings.

Preemption

The ABA comends most highly Senator Williams and Senator Javits for

their efforts to make it clear that most pension plans are not subject to the

counterproductive requirements of State and Federal securities lavs. The

Association has filed an aicus brief with the U.S. Supreme Court in the Daniel

case supporting the position that interests in pension plans are not securities.

We wholeheartedly support the language oO both Sections 271 and 274

which would clarify the law in this regard.

The ABA also wholeheartedly supports, with a suggestion, the language

of Section 274 that states that interests or participations in bank single

or collective trusts or insurance separate accounts are not securities

under Federal or State law nor are such trusts or accounts investment

companies under the Investment Company Act of 1940.

S. 3017 takes a major step forward to provide pension plans for

employees of small employers. The special master and prototype plan concept

offers a breakthrough in extending pension plan coverage if costs can be

minimized under a responsible, effective regulatory scheme. Because of the

size of the employers that will participate in the special master plans,

it will be an economic necessity that the contributions of individual

employers to their pension trusts be collectively invested. This raises

securities law problems. The provisions of Section 274 would go a long

way toward solving these problems by allowing banks to collectively invest,
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assets of pension plan trusts without the added regulatory burden of SEC

regulation.

As we read the bill a special master or prototype plan would have to

meet the requirements of Section 401 of the Internal Revenue Code, the

requirements of new Section 601 of ERISA and the other requirements of ERISA

to qualify. All small employers regardless of business organization would

be able to adopt the plan. Thus, considering the past and current attitude

of the Cowaission relative to Keoghs and IRAs it seems doubtful that the

current Federal securities laws exemptions for single or collective trusts

for pension plan assets would be applicable and without section 274 the

problems now experienced by banks in attempting to provide professional

management of a diversified portfolio for smaller pension trusts would be

exacerbated.

Under current law the assets of corporate plans may be collectively

invested regardless of the size of the company without registration under

Section 3(a)(2) of the Securities Act of 1933. Before proceeding into the

mire which exists due to the SEC's attitude relative to collective invest-

ment of trusts we believe it is important to describe and emphasize the rela-

tionship between a pension plan, its trust, its trustee and a collective

trust. Under ERISA a separate trust must be established for each pension

plan. At the discretion of the trustee the assets of an individual separate

trust. may be invested in a collective trust provided it is permitted by the

governing instrument or by an independent fiduciary who has authority to

manage and control the assets of the plan. The existence of the separate

trust for each plan whose assets are invested in a collective fund and the

use of discretion by the trustee are further called for by the Internal

Revenue Code, banking law and trust law.

Congress did not exempt Keogh plan collective trusts specifically from
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registration under the 1933 Act but rather gave the SEC authority to exempt

them. The SEC, to date, has not exercised this authority, at least on a

class basis, and has given no evidence that it night. Banks with very fey

exceptions, however, have not registered their collective trusts for Keoghs

but have relied upon the Intrastate exemption of Section 3(a)(ll) of the

'33 Act. This has resulted in some strange consequences. In multi-state

communities such as Washington, D.C., New York and Chicago, Keogh plan trusts

have to be tailored carefully so that the interest in the plan of any parti-

cipant who resides out-of-state is not invested in a collective trust fund.

The interest of such a person may be invested iu an interest bearing deposit

account. Because of the intrastate restriction, plans that are collectively

invested must be policed continually to ascertain when any participant moves

out of the state so the participant's interest can be withdrawn from the

collective trust and reinvested in a deposit account. These non-productive

costs are borne by the plan and the bank trustee but the really unfortu-

nate aspect is that the participant loses his ability to have his pension

account invested in a diversified, professionally managed portfolio. Before

leaving this point-it should be pointed out that Keogh trusts for the most

part are too small for efficient sound individual management.

Many smaller banks have considered collectively investing their

Keogh plan trusts and their corporate pension trusts in one fund despite

the Keogh intrastate restriction because they do not hold sufficient assets

to maintain two separate collective trusts. However, they have decided

against such action because registration would be required to do this,

according to the SEC, unless all corporate plans including all their parti-I
cipants also satisfy the residency requirement. The reason for this result

is that the corporate collective trust exemption is found in a separate

subsection of the definition of exempt securities in the '33 Act from the

intrastate exemption.
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When Congress created Individual Retirement Accounts, it attempted

to remove Impediments to the collective investment of such accounts vith

Keogh plan assets and other 401 pension plan sets. The SEC, however, has

taken the position that interests in collective trusts for IRAs are not exempt

from the 1933 and 1934 Securities Acts and the trusts themselves are not

exempt from the Investment Company Act. The reason for this Is that the

exemption provisions of these securities laws are couched in terms of trusts

qualified under Section 401 of the Internal Revenue Code and IRA trusts

qualify under Section 408. There is nothing in the legislative history

as to why Congress utilized an entirely new section in authorizing an

entirely new type account. It is sheer speculation to assume, as some do,

it was to avoid the exemptive provisions of the securities lavs. Nevertheless

the SEC has not allowed banks to invest IRAs collectively without registra-

tion nor without compliance with the 1940 Investment Company Act. About three

years ago, one bank agreed to register a collective fund for Keoghs and IRAs

and pursued with the Commission limited administrative exemptions from the

1940 Act. After many months it was reported on the verge of success when

it decided to drop the exemption application because a threatened lawsuit

vould have substantially escalated the already costly procedure which had

been followed and it was not worth the economic risk to continue forward.

As a consequence, banks do not invest IRA accounts in securities except

for a few large rollover accounts where they can be managed economically

on an individual basis.

Another problem exists under the securities laws where a smaller bank

wishes to invest collectively assets it holds as trustee for personal trusts

with assets it holds as trustee for pension trusts because, again, it does

not hold sufficient assets to establish two separate collective trusts.

Presumably, the intrastate exemption would be avaible under the 1933 Act if

all the accounts met the residency requirement or, maybe, even the



869

-6-

exemptions for common trust funds and corporate pension trusts might be

available. But according to the SEC such a collective trust could not find

an exemption from the Investment Company Act because the pension trust

exemption and the common trust fund exemption are found in different sub-

sections of the Act and there is no intrastate exemption which might cover

all the individual trusts. The comon trust fund exemption alone is not

available because the SEC holds that the trustee of a pension trust is not

a trustee.

Medium size banks have also encountered this same road block when they

have sought to improve their ability to keep the cash balances of their

personal and pension trust accounts invested in short-term interest bearing

securities. Collective investment often is the best approach but again,

there may not be enough cash to establish two short-term investment collective

funds and under the SEC position, a single fund would have to register

under and be subject to, the Investment Company Act. The result is that

banks must find another less efficient, more costly way to invest cash.

If the special master and prototype plan proposal is enacted without

action being taken to deal with the securities laws, it appears that the

same situation will exist as with IRA accounts. No current exemption from

the 3 Feoeral securities laws will be available but collective investment

will be essential to sponsoring such a plan. Section 274 would cure the

problem for the special master plan trusts and further would cure many of

the other problems we have discussed relative to other type pension plans.

It is long past time to straighten out the hodge-podge quilt work

found in the application of our securities laws to collective investment of

trusts. The securities laws, as construed by the SEC, contain exemptions

under which personal trusts, corporate pension trusts and Keogh pension

trusts can be collectively invested so long as assets from the different

types of trusts are not combined in one fund. Thus smaller banks may often
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find that they are precluded from using a collective trust fund not b-scause

of a lack of an exemption for each type of trust that they would like to

invest collectively but because they do not have sufficient assets to

establish a separate collective fund for each type of trust; personal, cor-

porate pension and Keogh.

We would make two suggestions relative to the language of Section

274. We understand that it is intended that all Keogh plans including the

"Hon and Pop" Keogh, those without common-law employees, be covered. We

are concerned that the reference to employee benefit plans described in

Section 4(a) and not exempt under Section 4(b) may exclude Keogh plans with

no common-law employees. According to our estimates, about 60 percent or

more of the Keogh plans trusteed by banks have no common-law employees.

Thus, making available an exemption for Keogh trusts which does not include

trusts for plans without common-law employees would only create another

category requiring a separate collective trust fund. For trustees establish-

ing two funds it would require policing of plans so those losing their commoa-

law employees could be withdrawn from the one collective trust fund and

reinvested in the other. We urge that the Subcommittees make it clear

that all Keogh plans are included.

Next, if maximum participation in the special master plan program is

to be achieved among banks, they will need the ability to collectively invest

in one fund all types of pension trusts, corporate, Keogh, IRA and special

master plan, without the unneeded counterproductive burden of SEC registra-

tion. Thus we urge that the language be further clarified to include not

only employer and union sponsored IRAs but all IRAs.

With these clarifications S. 3017 offers a real possibility of provid-

ing a significantly larger number of working people with retirement security.
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Reportina and Disclosure

We feel the whole approach taken in ERISA to reporting and disclosure

is fundamentally wrong. The statute is such too specific in how, what, when

and where information on the pension plan must be reported. Section 103 on

Annual Reports is particularly unwieldy in terms of content. Section 110

gives the Secretary a great deal of latitude on devising alternatives to the

enumerated reporting requirements. Although the Secretary has made several

important changes in the form, it seems to be difficult for agency personnel

to take the bold steps needed to escape the unnecessarily precise statutory

requirements.

We urge the Subcommittees to review whether the reporting requirements

reallyneed to be elaborately spelled out in the statute. We favor the approach

taken in S. 901 and S. 3193 which would eliminate the statutory specifics

currently found in Section 103 and augment the authority of the Secretary

to require employee benefit plans to file such reports as he determines

necessary to carry out the policy of ERISA, and to furnish or make available

to participants and beneficiaries for inspection copies or atmaries of the

reports. At the same time the regulators should be given a strong Congres-

sional directive to devise a system to simplify and ease the reporting bur-

den but which at the same time includes all the information which is really

important and significant. We call the Subcommittees' attention to the

need also to modify ERISA Section 104 since it concerns disclosure to parti-

cipants and is directly tied to the reporting requirements of existing

Section 103. Modification of Section 103 without changing Section 104

would only further complicate and confuse matters.

If Congress does not favor repealing all the statutory specifics in

Section 103, we certainly feel that a serious review of the provisions are

necessary to determine what information is really of benefit to the regula-

tory agencies and participants. We find that S. 3017 does little to modify

the specificity of KRISA Section 103. We feel, for example, in subparagraphs
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(E) and (F) of Section 103(b)(3) you should eliminate the requirements that

the original principal amount of the loan and the approximate Value of the

lease at the date the property was leased be shown.

S. 3017 would amend Section 103(a)(3)(A) to state that examinations

by independent qualified public accountants be conducted in accordance with

generally accepted auditing standards, "except to the extent required by

subparagraph (B)." Subparagraph (5) would be changed to state that in

offering his opinion, the accountant shall (rather than may) rely on the

correctness of any actuarial matter certified to by an enrolled actuary.

We feel that the amendment to subparagraph (A) should be revised to read

"except to the extent required by subparagraphs (B) and (C)." We believe

this is necessary as a minimum to support the proposal in S.3017 which would

amend Section 103(a) (3) (C) to say that a public accountant shall rely on

a bank's statement of assets. We have been dismayed by the position taken

by the auditing community that reliance on a bank's certification of assets

is a breach of generally accepted auditing standards and accordingly further

testing and confirmation must be done. This additional audit work has added

unnecessarily to the expense of administering an employee benefit plan

without any commensurate benefit. If past experience is an indicator of

what can be expected from the auditing community, the Congress cannot

-overstate its determination that accountants comply with Section 103(a)(3)(C).

The regulatory agencies have been moving in the right direction to

simplify some of the reporting burdens. For instance, last year they agreed

that Form 5500 only had to be filed with the IRS. However, we continue to

have major problems with how the agencies deal with annual reporting. One

problem is that the agencies continue to change the annual reporting

requirements each year thereby making expensive reprogramming an on-going

event. Moreover, the agencies continue to get the forms and regulations

out late every year. The final regulations for 1977 Plan Year reporting
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were not promulgated until March 1978, months after many plan years had

ended. We recommend that Congress incorporate a provision into this bill

that any revised reporting form and its accompanying regulations must be

issued in final form 180 days before the beginning of the plan year for

which the form is to be used. Otherwise, the sponsor can use the prior

form to fulfill agency reporting requirements. We believe that this require-

ment will causa the agencies to undertake more timely review of annual

reporting regulations.

A number of our me ber banks are experiencing a new reporting problem

which demonstrates unconscionable and unnecessary regulatory overkill in

the annual reporting requirements of ERISA. A bank may act as trustee for

a "master trust"* which is a single trust maintained for a controlled group

of companies for the collective investment of a number of- different employee

benefit plans maintained by the members of the controlled group. The

master trustee has custody of all the assets of the Flans participating in

the trust, processes all transactions, and provides unified reporting.

Corporations have found the master trust to be a useful means for comprehen-

sive analysis of asset diversification and investment management services.

After the issuance of the final regulations in March 1978, the regula-

tory agencies discussed how master trust reporting should be handled. The

regulations are quite ambiguous on this matter. The evolving regulatory

view apparently is to require the allocation of assets and reportable trans-

actions of the master trust among participating plans. This requirement

serves no meaningful purpose and will require expensive operational changes

in the way that master trustees disseminate information t6 plan sponsors.

We feel there is no legal or accounting basis for such an interpretation.

The asset of each participating plan is a beneficial interest in the master

trust, not an interest in each security held in the master trust. Similarly,

so far as a participating plan Is concerned, a transaction is represented

33-549 0 - 7 - 56
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by the acquisition or liquidation of units in the master trust and not by

the individual security transactions of the master trust. We have asked the

agencies to permit the plan administrator to file a package consisting of

the asset and reportable transaction data for the master trust along with

a Form 5500 for each participating plan showing its beneficial interest in

the master trust. Our reporting proposal would fulfill the reporting

requiremnts -of EISA, would disclose all the necessary information so that

the regulatory agencies could adequately review the reports for potential

problems, would keep down unnecessary operational costs, and would give the

sime protection to the Interests of participants and beneficiaries. We

feel a directive from Congress, perhaps conference report language, that such

reporting of master trusts Is the proper approach would settle this regula-

tory problem. Attached as an Appendix Is our letter to the agencies discussing

thds and other reporting problems.

Prohibited Transactions and Parties In Interest

Almost everyone who is familiar with ERISA would agree that the current

system of overlapping jurisdiction of the Internal Revenue Service and the --

Department of Labor mandated by the statute is extremely awkward. The

current system requires extraordinary comunication, cooperation and agree-

ment between two federal agencies in order for the system to function. We

feel it is important to recognize that each of these agencies understandably

interprets the pension low from different perspectives based on their differ-

Ing public missions. The IRS has as its primary responsibility the collec-

tion of taxes, and the Labor Department has as its primary responsibility

the protection of the interests of workers. These two different perspeetives

make joint regulatory action a slow process at best.

Two bills before your Subcomittees today take different approaches

to try to solve the jurisdictional problem of ERISA. One would divide the

regulatory duties of EISA between IRS and DOL. The other would create a
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new regulatory agency to consolidate the functions. Both bills are

significant pieces of legislation because they recognize the major problem

which exists today in the administration of ERISA. From the perspective

of the banking industry as trustees and investment managers, our primary

interest is to see a regulatory structure emerge which will have the

fiduciary responsibility provisions (which encompass the prohibited

transaction provisions) and the reporting and disclosure provisions of

ERISA made the responsibility of one agency. Our fundamental concern with

both the bills dealing with the administration of the fiduciary responsibility

provisions of ERISA is that neither will resolve our overriding problem as

fiduciaries--the problem of prohibited transactions as defined under the

current low.

Section 406(a) of ERISA prohibits all transactions between a plan

and a party in interest, such as sales or exchangesof property, lending of

money, furnishing of goods or services, and the transfer to or use by a

party in interest of any of the plan assets. Prior to the passage of ERISA,

we expressed concern about the breadth of the application of these prohibited

transaction provisions. We recommended that the law should prohibit only

those transactions entered into for less than adequate consideration when

a plan's assets are being sold, leased or otherwise transferred and those

transactions entered into for more than adequate consideration when assets

or services are being acquired.

The significant impact of the enacted provisions on traditional fiduciary

practices can only be understood when the almost limitless definition of

party in interest is considered. We are aware that S. 3017 includes some

redefinition of party in interest. We feel that the deletion of "employee"

from Section 3(14)(H) uill be helpful. However, the limited changes in the

definition of party in interest will not solve our basic problems. The

number and variety of possible transactions that would still be prohibited
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by the statute are enormous, and the vast majority of such transactions

would not only be innocently entered into but would also be in the plan

participants' beat interests. For example, investments in private placements

are a nightmare under existing rules. Where there are significant borrov-

ings by U.S. companies Involving major financial institutions serving a

great number of large employee benefit accounts, the opportunity for inter-

relationships of interests are endless. Review of these potential relation-

ships is expensive, time-consuming and not cost effective. Frequently, the

result is to abort participation by fiduciaries in first class credits.

We were told at the time the prohibited transaction provisions were

being formulated that the exemption procedure would be significantly liberal

so as to alleviate any unnecessary severity of these provisions. We have

found the exemption procedure totally unworkable. Resolving the dual

administration problem by giving one agency sole jurisdiction over fiduciary

provisions will not solve the basic problem with Section 406 of the statute.

The ABA has spent a great deal of time considering if the prohibited trans-

action provisions and the party in interest definition can be changed to

minimize their deleterious effects on the efficient operation of ERISA and

we have found no real solutions. We have concluded that the extensive

listing of flat prohibitions in the statute is just an unsatisfactory way

to achieve the protection for participants which is the fundamental goal

of ERISA.

Although the regulatory agencies have indicated that they are making

good progress on exemption applications, only a small number of substantive

class exemptions have been granted, with the broker-dealer exemption being

the most notable one. Most exemptions granted have been individual exemp-

tions which do not have widespread application. Our own experience with

the regulatory agencies on the three exemption applications that the ABA

has filed indicates the practical Impossibility of trying to obtain class
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exemptions for legitimate fiduciary activities which will benefit plan

beneficiaries. We comented on our progress, or more accurately our lack

of progress, on these applications to your Subcommittees last year, but

since all three applications have yet to be acted on, we would like to

review briefly the purposes of our exemption applications.

Our first application was filed in December 1976 requesting issuance

of a class exemption from prohibited transactions with respect to certain

acquisitions of short-term obligations of banking organizations. The

prupose of the application is to eliminate possible violations of the

prohibited transaction rules of ERISA where more than one bank has been

named as trustee or investment manager of a single employee benefit plan

with each bank responsible for the investment and administration )f its own

portion. The possible violation arises when one bank invests cash in the

short-term obligations of another bank serving as trustee or investment

manager for another portion of assets of the same plan. Both banks are

acting totally independent of the other and, in fact, they probably do not

even know of the other's role as a fiduciary of the plan.

In January 1977 we filed our second application for exemption. This

application requested a class exemption from prohibited transactions for

purchases of securities in the public marketplace by employee benefit plans

where proceeds of the sale are used by the issuers of the securities directly

or indirectly to retire or reduce indebtedness to banks which are parties

in interest or disqualified persons with respect to the employee benefit

plans.

Our third application was filed in May 1977. It requested a class

exemption from prohibited transactions for collective investment funds

maintained by banks for the investment of assets of employee benefit plans.

This exemption application should be unnecessary because the proper inter-

pretation of the statutory language and the legislative history of ERISA
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is that a plan participating in a collective investment fund holds a

beneficial interest in the fund itself, not a share of each of the

underlying assets of the fund. Unfortunately, since the regulators do

not find this specific language in the statute, the only way for fidu-

ciaries to adequately guard against liability is to seek an exemption. A

more desirable and direct approach to resolve this problem would be to

have language added to ERISA to make clear that the assets of a collective

investment fund are not assets of a plan which holds participations or

interests in the collective investment fund. ERISA contains such a

provision for mutual funds and similar treatment of banks is clearly

Justified. We recommend the following language be added to the "ERISA

Improvements Act":

"Section 401(b) of the Employee Retirement Income Security

Act of 1974 is amended by adding the following new paragraph:

'In the case of a plan which invests in interests in

(i) a common or collective trust fund or pooled investment

fund maintained by a bank or trust company supervised by a

State or Federal agency, or (ii) a pooled investment fund

of an insurance company qualified to do business in a

State, the assets of such plan shall be deemed to include

such interests but shall not, solely by reason of such

investment, be deemed to include any assets of such common

or collective trust fund or pooled investment fund."'

We have seen little evidence of progress on our first two exemption

applications. Our third application has received attention as a result

of our testimony on the insurance companies' pooled separate account

application where we discussed the differences between their application

and our collective investment fund application. The insurance company

application was commenced in November 1974. Our suggested legislative
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language above should also solve the problem that the Insurance industry

has with their pooled accounts.

We urge the Subcommittees to consider legislation to change the

basic concept of prohibited transactions as they relate to dealings with

parties in interest. After three and one half years of struggling vith

ERISA's prohibited transaction provisions, we feel more strongly than

ever that the proper approach is that only those party in interest

transactions entered into for less or more than adequate consideration

should be prohibited. This standard coupled with the duty of undivided

loyalty and the exclusive purpose test of Section 404 would be sufficient

to obviate any need for the prohibitions enumerated in Section 406(a).

Based on our experience, Mr. Chairman, no substantive protection

would be lost to participants by this change. The breadth and force

of the affirmative duties of undivided loyalty, exclusive purpose and

prudence are more than sufficient to reach any conceivable misconduct

by a fiduciary involving a party in interest relationship. It would

appear that the enforcement efforts of the Department of Labor support

this view. Our understanding is that in none of the fiduciary actions

brought to date has it relied exclusively on the provisions of Section

406(a). It has in each of those cases invoked the equitable doctrines

in Section 404, and we might add, been very successful in securing the

relief sought.

It is our firm conviction that Section 406(a) should be repealed,

not only because the burdens it imposes are excessive in relation to the

protection it offers participants, but also because it gives no substantive

protections that they do not already enjoy under Section 404.

There is no overt misconduct that the Subcomittees would want to

see banned under Section 406(a) which would be permitted under Section 404.
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Conversely, there are many beneficial transactions and relationships which

have been unduly impeded by those prohibitions, to the detriment of

participants and beneficiaries.

Other Fiduciary Responsibility Problems

We are concerned about the ambiguous language of Section 405(b) on

the liability created for actions of co-fiduclaries. Section 405(b)(1)(A)

requires a trustee "to use reasonable care to prevent a co-trustee from

committing a breach." Traditionally, co-trustees exist only when the

instrument creating the trust 3rants more than one trustee authority to

act in concert over the same assets. A distinct situation exists where

each of several trustees is given responsibilities over a different

portfolio of assets, and in this situation these trustees have not been

considered co-trustees under trust law. We feel Section 405 should be

amended to more accurately assign liabilities, and the co-trustee liability

of Section 405 should apply only where trustees are acting in concert over

the same trust assets.

We are also concerned about the language proposed in S. 3017 in a

new Section 405(e)(1). We support the aspect of the proposal that

indicates in the case of an institutional fiduciary, the term "knowledge"

means knowledge actually communicated to the fiduciary's officer or

employee who is authorized tc carry out or who in fact carries out the

fiduciary's responsibilities. However, we are concerned about the paren-

tbetical "(or knowledge which, in the normal course of business, should

have been communicated)". We feel this language should be deleted because

it creates an impractical confusing standard. If the co-fiduciary is going

to be held liable for a breach under Section 405(a)(3), liability should

be based on its actual knowledge of a breach. Without actual knowledge

there is no way the institutional fiduciary can undertake reasonable
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efforts under the circumstances to remedy the breach as called for in

Section 405(a) (3).

Furthermore we urge you to carefully consider the ambiguities

arising our of the interaction of the co-fiduciary provisions, generally,

and the substantive obligations of Sections 402, 403, 404, and 406. We

are concerned that Section 405 my be misinterpreted to extend some

unintended obligation on fiduciaries generally to be accountable for

activities and undertakings which clearly occur outside the areas of their

responsibilities. We feel that it was the intention of Congress to require

fiduciaries to discharge their responsibilities according to the highest

standards of conduct. This section is troublesome in that it creates uncer-

tainty as to the limits of those responsibilities.

We also continue to be concerned about the definition of "fiduciary"

in Section 3(21) of ERISA. Fiduciary is defined in such broad terms that

the definition could even include individual employees of a corporate

trustee. Every corporation must act through individuals but these Lndi-

viduals do not act in their own right or on their own behalf. We urge

the Congress to add the following language to the Section 3(21) definition

of fiduciary: "(C) If a corporation or an employee organization is a

fiduciary with respect to a plan, under subparagraph (A), a director or

employee of such corporation or employee organization when acting in such

capacity, shall not be a fiduciary with respect to such plan."

Special Master Plans

As discussed earlier, S. 3017 proposes a new kind of master or

prototype defined contribution plan designed to allow small employers to

provide retirement benefits without incurring most of the paperwork and

fiduciary responsibility of ERISA. We support these efforts to lessen

the administrative burdens on small businesses to make it more attractive
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for them to offer pension coverage to their employees.

We believe the special master plan idea is feasible provided other

substantial changes are made in the law to allow financial institutions to

provide this service in an effective manner at an acceptable cost. We

believe it particularly important to attract smaller financial Institutions

to sponsor such plans for the smaller businesses in their comunities.

S. 3017 recognizes some of the changes that will have to be made to have

the program work, such as allowing the annual reporting of the aggregate

assets of a special master plan. It also recognizes the need to amend the

securities laws to allow pooling of various types of pension trust funds

which we have already discussed at length. Changes would also be needed

in the prohibited transaction provisions as we have discussed above so

that financial institutions handling these plans will better be able to

ascertain their potential liabilities.

Other Provisions in S. 3017

Section 303 of S. 3017 would amend the Internal Revenue Code to

permit a deduction from taxable income for contributions made by employees

to qualified retirement plans. As the section-by-section analysis

observes, the deduction would be similar to the deduction that is presently

permitted for contributions to individual retirement accounts, but the max-

imum deduction permitted would be the lesser of 10 percent of compensation

or $1,000. The allowable deduction will begin to phase out for those with

adjusted gross incomes above $30,000 and those with incomes above $35,000

would be denied any deduction. The ABA supports the idea that active

participants in qualified retirement plans should be encouraged to further

plan for their retirement by being allowed to make a deduction for money

set aside for this purpose. We feel that the simple maximum contributions
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allowed in S. 3017 as compared to other "limited individual retirement

account" calculations that have been proposed in recent years in commendable.

However, we strongly oppose any proposal that vould require qualified plans

to be forced to accept employee contributions. This would impose upon

sponsors of qualified retirement plans added accounting and other administra-

tive responsibilities. This could serve as another disincentive for the

continuation or Initiation of retirement plans. This proposal can just as

readily be carried out by using the framework of the individual retirement

accounts which are offered by thousands of financial institutions today.

The ABA is also opposed to Section 238 of S. 3017 on joint and survi-

vor annuities. This section would require with respect to a participant

who has no less than s 50 percent vested benefit and who dies before the

annuity starting date that the plan provide a survivor's annuity for the

participant's spouse which begins on the annuity starting date. We oppose

this proposal based on its potential cost and the existence of more appro-

priate alternatives, such as group life insurance, to fill the need.

Section 266 of S. 3017 gives the Secretary authority to set solvency

standards for certain uninsured welfare plans. We support all such actions

which will strengthen preemption of diverse state laws and enhance uniform

federal pension and welfare plan standards.

S. 3193 "ERISA Paperwork Reduction Act

As we have indicated above and in a letter submitted as part of the

hearings on S. 3193, we support the provisions of S. 3193 ecause we

believe they will help to simplify and bring order and meaning to the

reporting provisions of ERISA.

We do have concern with one of the provisions in this bill from an

administrative viewpoint. Tax-qualified pension plans would be required

to obtain determination letters from the Internal Revenue Service at the
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time a plan is created. While we do not consider this an unreasonable

requirement, there Is concern about boy quickly the IRS will act on

granting the determination letter because contributions to a plan are

deductible only if the plan is qualified. We suggest the need to write

some time period into the law, after vhich a plan will be deemed qualified

if a determination letter application has not been acted on, for instance

within thirty or sixty days. The only recourse which an applicant has now

is that after nine months he is deemed to have exhausted his administrative

remedies and he can go to court for a declaratory Judgment on the quali-

fication of the retirement plan. We do not think this is a satisfactory

approach.

S. 2992, To provide uniform accounting of pension liabilities

S. 2992 would amend Section 412 of the Internal Revenue Code to

require that within 90 days of enactment the Secretary promulgate uniform

standards for calculating and reporting the assets and liabilities of

pension plans and for disclosing the actuarial assumptions used in such

calculations.

The ABA opposes such legislation. Many employers have a unique set

of circumstances as the underlying reasons for their chosen actuarial

assumptions and vould want to continue to have actuarial valuations based

on assumptions tailored to their individual experiences. If forced to

report using uniform actuarial assumptions, these employers might end up

using two sets of assumptions. However, if there has to be standardi-

zation, we strongly favor having the accountants and actuaries develop the

standards, independent of formal government regulation. They are the

professionals with the expertise and experience to arrive at meaningful

assumptions. The 90 days called for in S.2992 unfortunately is totally

inadequate as a time frame for industry standards to be developed.
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S. 1745 "ERISA Small Business Papervork Reduction and Retirement Act"

The ABA opposes any change in the statutory language of the fedeai

"prudent man" rule of ERISA. The prudent man rule has provided flexibIlity

to trust investment activity where as before Its adoption there had beei

strict reliance on legal lists. We are aware of the surveys which indicate

that investment managers have been misconstruing the prudent man rule of

ERISA and therefore becoming more conservative in their investments. The

ABA has worked during the last four years to convince pension managers

that ERISA actually provides greater flexibility to the pension trustee

than is enjoyed by the trustee of a p-ersonal trust. We feel the debate

initiated in Congress last year by the various bills such as S. 1745

introduced on investment in small businesses and now carried on by the

Labor Department has helped trustees and investment managers to realize

how much flexibility the federal prudent man rule provides. Congress

might take the opportunity in any conference report on the "ERISA

Improvements Act" to restate its original intent in enacting the federal

prudent man rule. However, we strongly believe that the language of the

rule as contained in the present law should not be changed since it was

developed very carefully and really states well what the law should be.

Any attempt to amend it can only in the long run reduce its effectiveness.

We thank the Subcomttees for the opportunity to comment on the

various bills being considered and we hope to see Congress enact in the

near future legislation to improve the Employee Retirement Income Security

Act.
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Annual Reporting Regulations
Rom C-4526
Office-of Regulatory Standards

and Exceptions
Pension and Welfare Benefit Programs
U.S. Department of Labor
Washington, D. C. 20216

Hr. S. Allen Winborne
Assistant Commissioner
Office of Employee Plans and

Exempt Organizations
Internal Revenue Service
1111 Constitution Avenue, N.W.
Washington, D. C. 20224

Re: Form 5500 and Annual Reporting Rquiremens

Gentlemen:

The American Bankers Association is a trade association of over 13.000

banks and about 4,000 of our member banks aercise trust powers. Hany of

these banks serve as trustees for employee benefit plans and provide plan

adminstrators with financial information necessary for the completion of

annual reports required by the kmployee Retirement Income Security Act of

1974. We understand that your agencies are nov starting to review the current

reporting requirements to determine what changes should be made. We bope our
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) moments vill be considered during your reviev process, end that any changes

decided upon viii be announced in a timely fashion. The changes for 1977 Plan

Year reporting vera not proposed until late 1977 and vere prouldgated in Karch

1978, months after the majority of plan years had ended. Because of the late

date of publishing the final regulations, we feel it say be unreasonable to

expect all the information reported for 1977 plan years to conform vitb some

of the interpretations found in the Ksrch 1978 release.

astor Trust Uportinx

Reporting requirements for aster trusts are of great concern to a mmber

of our member banks. A water trust is a single trust maintained by a controlled

group for the collective investment of a umber of different plans maitained by

members of the same controlled group. The master trustee has custody of all the

assets of the corporation's pension plans participating in the trust, processes

a11 the transactions, and provides unified reprting. Corporations have found

the master trust to be a useful means for comprehensive analysis of asset di-

versification and investment mangmot services.

We understand that after the Issuance of the final regulations the regu-

latory agencies discussed boy master trust reporting bo4ld be handled. The

regulations &t, to say the least, ambiguous on this matter. The evolving

regulatory position apparently Is to require the allocation of assets and

reportable transactions @1 the master trust anong participating plans. We

strongly feel there is no legal or accounting Justification for this lnter-

pretation. The asset of each participating plan is its beneficial interest

in the meter trust MI an interest in each security bld in that master trust.

Similarly, as far " the participating plan is concerned, a transaction Is
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represented by the acquisition or liquidation of units of the master trust

tot by the acquisition or disposition of a specific security by the master

trust.

- We strongly recomod that the proper reporting procedure should be to

allow the plan administrator to file a package consisting of the asset and

reportable transaction data for the master trust and a Form 5500 for each

participating plan showing its beneficial interest In the master trust in

Itema 13 and 22. This package should be quite sufficient for regulatory

purposes. A requirement to allocate assets and reportable transactions is

an unnecessary, expensive procedure which would require significant opera-

tional changes in the dissemination of information from master trustees to

plan administrators.

The explanation of the reporting requirements which appeared in the

Federal Register on March 10, 1978 indicates that the reason the agencies

will not allow mater trusts to be treated like comon or collective trust

funds for purposes of reporting is "the likelihood that individual decisions

regarding the assets in such trusts will be subject to the influence of the

single employer or the controlled group is greater than where such a trust

consists of assets of unrelated participating entities." (43 F.R. 10132,

March 10, 1978.) The agencies' position excluding master trusts from the

definltion of "collective trust" apparently is taken because under the

special collective trust regulations, disclosure of the transactional Infor-

mation of the collective trust is not required; plans participating in comon

or collective trusts report only the value of the units of participation and

the acquisition and disposition by the plan of units of participation, not

individual transactions made by the common or collective trust itself. We
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are not proposing that reporting for master trusts be identical to collective

trusts, but since master trusts are similar to collective trusts, they also

should be subject to special reporting regulations. Our reporting proposal

would fulfill the reporting requirements of ERZSA, would disclose all the

necessary information so that regulatory agencies could adequately review the

reports for potential problems, would keep dovn unnecessary operational costs,

and would not lessen the protection of the interests of participants and ben*-

ficiaries since the master trustee is subject to the fiduciary standards of

ERISA.

As we have indicated, this matter is of great importance to a number of

member banks which offer master trust services. We feel it is unreasonable

to expect that plans which participate in master trusts will uniformly report

their holdings for 1977 Plan Years. The regulations were not issued until

March of this year end they are not clear as to what reporting is expected in

this area. We hope our recoemendation on master trust reporting will not only

be adopted in order to clarify reporting requirements for 1978 plan year, but

that it is made clearly applicable to all Forms 5500 filed for 1977 and prior

plan years.

If eas'ch plan is to be required to report its portion, we question how a

plan's "allocable portion" is to be determined. It would be extremely burden-

some to require "allocable portion" to be determined using a point other than

year and figures. For example. If such calculation had to be done at the

time of the reportable transaction, this would be unnecessarily time-

consming. We assume that the allocation of assets and transactions will

be determined based on each plan's year end beneficial interest in the

mster trust.

33-549 0 - 78 - 57
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Line Item 13 - &*Portin of Plan Assets and Liabilities

The information called for in line Item 13 is more cumbersome than

necessary under the Congressional directive in ERISA Sction-203(b)(3)(A)

vbich calls for "a statement of the assets end liabilities of the plan

aggregated by categories and valued at their current value, and the same

data displayed in comparative form for the end of the previous fiscal year

of the plan."

We feel the following changes should be made in Item 13:

(1) Line items 13(a)(1i)(A) and 13(a)(1i)(8) should be combined

into one category of "interest bearing." There is no

reason to have the breakdwn between certificates of

deposit and other interest bearing accounts. The

segreSationof cash between interest bearing and non-

interest bearing deposits appears justified @: that

the agencies can determine that the plan is investing

excess cash wisely.

(2) Line item 13(c) should be renamed "General investments"

instead of "General investments other than party-in-

interest Investments."

(3) Line Item 13(c)(viii) "Loans other than mortgages"

should be defined.

(4) Line Item 13(d) "Party-in-interest investments" should

be deleted. This information is not required by EISA

to be in the statemot of assets and liabilities, end
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it is covered by inse Item 22(a). If this item Is

not deleted, item (d) should be placed below Item

(h) so that information which is computer generated

for the other line 13 Items will not have to be
./

adjusted to exclude any party-in-interest Investments.

Specific instructions will have to be added to this

form to explain that the line "party-in-interest in-

vestments" is simply an identification of such in-

vestments which are already included in the categories

listed above and does not constitute additional easets.

(5) If Line item 13(d) is not deleted, the instructions for

line 13 relating to "Comon/Collective Trusts and Pooled

Separate Accounts" (p. 5) need some clarification. We

are not certain as to the purpose of the reference to

item 13(d)(vi), "Other investments" under "Party-in-

interest investments." If the intention is that one

must separate out a plan's beneficial interest in any

"porty-in-interest" securities held in a comingled fund

in which the plan has a beneficial interest, we strongly

object. Such information is not worth the effort and expense

necessary to obtain it. Certainly for purposes of line 13

reporting, there should be no "look through" with respect

to any participation in a comon or collective trust fund,

and the entire amount of such investments should be

reported in line 13(c)(1m), "Value of interest in pooled

fund(s)."
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Line Item 22 - Plan Transactions

Line item 22(s)(iv), king if there ver* any leases in default or

classified durln the year as uncollectible, should be mended to relate

to the end of the plan year as in the case of line item 22(a)(iii) per-

raining to loans and fixed income obligations. A lease in default my be

cleaTed up by the end of the year, and there appears to be no greater reason

to report such a lease than there vould be to report a defaulted loan that

yea cleared up before the end of the year. Requiring a review of the status

of all leases throughout the plan year adds an unnecessary operational burden.

Line Item 22 and 29 CFR 2520.103-6 - Reportable Transactions

Regarding line Item 22(a)(v) on reportable transactions, ye continue to

believe that reporting of purchases and sales of (1) units of participation

in coon or comingle funds, and (2) temporary investments should be excluded.

Both these types of transactions may occur frequently and may aggresate large

volumes. Reporting these transactions viii divert attention from les frequent

transactions of greater significance and will only add to the reporting burden

of both plan sponsors and trustees without being meaningful. In preparing data

for our customers to report 32 transactions, our members have found them to

consist overwhelmingly of purchases and sales of units of participation in

somon or comingled funds and temporary Investments. We also suggeat that

the regulatory agencis seriously consider limiting reporting of reportable

transactions to those transactions that exceed $300.000. This would be par-

ticularly helpful to sponsors of small plans while maintaining a maningful

reporting level.
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Ve suggest the following changes be made In 29 CR 2520.103-6:

(1) The last sentence of section 2520.103-6 (b)(2)(1) sbould be

changed to read% "For the purposes of this section, "securi-

ties" does not include a unit of participation in a common

or collective trust or a pooled separate account." (Section

2520.103-6(b)(2)(ii) vil need some conforming revisions.)

(2) Section 2520.103-6(c) should have a nev subsection (v): "(V)

For purposes of this section, purchases or sales of debt

obligations having an original maturity of not more than one

year shall be excluded." This ill] have the effect of ex-

cludirY temporary investments from the reportable transaction

requirements. (Section 2520.103-6(b)(2)(ii) will need some

conforming revisions.)

(3) "Maturity" as used in Section 2520.103-6(b)(2)(ii)(A), (3), (D)

and (E) should be defined to sean orlinal maturity. This Is

operationally the easiest data from vhich to measure.

(4) RegardinfgSection 2520.103-6b)(2)(ii)(I) on repurchase agrne-

ments, baks follow different procedures in reporting repurchase

agremnt transactions to their customers. Some report the

underlying collateral (i.e., debt obligations of the United

States or United States agencies) as the asset acquired, but

*thers report only the actual repurchase agreement. In the

latter case, a plan administrator could not readily determine

if the transaction vould meet the criterion of this subsection.

Therefore, ye suggest that the provision be restated to cover
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any repurchase agreement having a term of less than 91

days which is fully collateralised by debt obligation

of the United States or any United States agency.

(5) Re ardlng Section 2520.103-6(b)(2)(i)(t) on commercial

paper ratings, we believe that an "A" rating by one of

the recognized rating services should be sufficient for

this purpose. We understand that not all companies-

(bank holding companies for example) are prestly listed

vith more than one such rating service. Precedent for

allowing less than the highest rating by one rating

service can be found in the U.S. Department of Interior's

regulations on the Trans-Alaska Pipeline Liability Fund

(62 nl 31789, 31793, June 23, 1977) vblch allow Inveetment

In fixed income securities or obligations Issued by a

corporation having a rating by Standard and Poors, Moody

or Fitch of "AU.

(6) We assum that "securities" in Section 2520.103-6(b)(3)(11)

(3) includes bonds that are listed on a national securities

exchange.

We would like to add that In most Instances, the critoria used to Identify

those 32 transactions that will mot trigger additional reporting do not readily

lead tbemsevea to computer determination. We believe that mny banks servicing

employee benefit plans will be unable to provide plan administrators with the

Informtiom they require to take advantage of the relief the regulations

attempt to provide.
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Most of the comments we have made on Section 2520.103-6(b) are also

applicable to Section 2520.103-11(b).

Lne Item 22 - Report Format

The form and regulations should make clear that the format of attached

sbchdules shown in the printed materials are illustrative only and that it

is not necessary to follow them exactly as long as the requested data is

supplied. Additionally, 29 CPR 2520.103-10(b)(6) appears to mandate use of

a specific format which precludes use of existing computer printing devices

which are typically limited to a "Field" size of 132 print positions. The

agencies should review the regulations to see if size unifority Is so

Important as to make plans incur additional operating expenses.

Section 2520.103-5(d) - Certificstion of Annual Reports of Comon
Trusts or Pooled Accounts

Banks and insurance companies maintaining collective trusts or pooled

separate accounts are required by 29 C1U 2520.103-5(d) to certify the accuracy

and completeness ofhe annual reports issued thereon. We believe this re-

quirement to be duplicative and unnecessary when the annual report of the

collective inveatent arrangnest contains the opinion of an independent

qualified public accountant. Therefore, we suggest that Section 2520.103-5(d)

(1) be reworded to read:

"(d) Certification - (1) An insurance carrier or other
organization, a bank, trust company, or siailar institu-
tion, or plan sponsor, as described in paragraph (b) of
thi. section, shall certify to the accuracy and complete-
mass of the Information described i- paragraph (t) of this
section by a written declaration which is signed by a
person autborised to represent the insurance carrier, bank,
or plan sponsor, Provided that much certification of the
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anual atments required by Sections 2520.103-S(c)
(l)(ii) and 2520.103-5(c)(2)(i) shAll not be necessary
if such annual statements contain the opinion of an
indeoendent aualifLed public accountant. Such certi-
fiction vil serve as a written assurance of the
truth of the facts stated therein." (Changes underscored.)

section 2320.103-9(b) (2) (1) (3) - Direct Filing of Annual MPorts
of Ccmon or Comminaled Trusts

We appreciate the Secretary's Iaplementation of the authority granted by

the Act in Section 103(b)(4) to provide for direct filing of such reports,

rather than repetitive filings by plan sponsors as vell " the requirement

that the plan administrator provide the plan umber, sponsor EIN, etc..'

However, we still believe the implementation in 29 CFR 2520.103-9 to be

cunbersome, particularly in Section 2520.103-9(b)(2)(i)(3) which requires that

the financial institution making the direct filing shall include as a part of

the direct filing: "A list of all plans, assets of which are held in the

comon or collective trust or pooled separate account identified by the Plan

number as on the Annual Return/Report Form, snae and BIN of the plan sponsor...."

Tharefore,we request Section 29 CFR 2520.103(b)(2)(i) be modified by deleting

subparagraph (5).

we hope that the agencies are undertaking a thorough review of the annual

reporting regulations and we bopa t our moments will be considered. If

your staff would like to have further information, representatives of the ARA
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Employees Trusts Comittee will be pleased to discuss the reSulations

vlth thea.

Sincerely.

ChairmsT
Employees Trusts Comittee
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STATEMENT OF THE AMERICAN BANKERS ASSOCIATION
C% RENTING ON THE INVESTHM COMPANY INSTITUTE'S

STATEMENT OF AUGUST 17, 1978 ON S. 3017

September 1, 1978

The American Bankers Association is deeply moved and comforted by the

concerns of the Investment Company Institute for the soundness and safety of

banking and protection of our trust customers and depositors. Host of the

comments and observations of the ICI in their statement on S. 3017 dated

August 17, 1978. however, bear little, if any, resemblance to fact and the

real world. Whether one is familiar or not with the history of banking and

the financial world of today, it is clear to see that the statement is an

emotional exhortation against banks, bank trust departments and any legisla-

tive action which would allow banks to more effectively and efficiently provide

trust services to smll pension plans.

The ICI challenges that banks would be able to provide better trust

services to small pension plans if the second provision of Section 274 were

enacted by stating that the provision "would permit the nation's largest

financial institutions to mass-merchandise securities to millions of small

investors...." The ICI appears oblivious to the trustee role even though

ERISA requires, with certain exceptions, that plan assets be held in trust by

one or more trustees and defines the duties of co-trustees. The myopia of

the ICI is undoubtedly due to its inability to view the world and particularly

banking outside the context of securities. The ICI commentary would have one

believe that despite centuries of trust low, decades of banking la and super-

vision and ERISA only the Securities and Exchange Comission and the federal

securities laws have the capacity and the means to protect sponsors of employee
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benefit plans and their participants against bank wrongdoing.

The ICd's statement is a coupenium of charges of bad judgment, incom-

petency and vrongdoing against banks, trust departments, bank regulators and

Congress. The fallacy of many of the charges is evident of their face and

most of the others fall because they are a total distortion of their source or

the source is lacking in authority.

To deal specifically with every charge would require a paper much longer

than the ICI statement merits. Instead, we will comment on a number of the

major charges that are erroneous or totally without support.

The ICI paper on page three charges that "[TIhe second provision of Section

274 would repeal two of the basic reform measures enacted by Congress in the

1930's. First, it would authorize massive bank entry into the securities business,

activity which for over 40 years has been barred by the Glass-Steasgll Act of

1933." This part of the charge is totally wrong. Section 274, on its face, in

no way impacts Glass-Steagall. It deals only with the 1933 Securities Act, the

1934 Exchange Act and the 1940 Investment Company Act. Nothing in Section 274

would give a bank authority to do anything it can not do now. It would, however,

relieve banks from SEC and securities law regulation in the operation of certain

collective trust funds for pension plan trusts.

The second charge has been referred to already. The ICI said; "Second, it

(Section 274) would permit the nation's largest financial institutions to mass-

merchandise securities to millions of small investors without regulation under

the federal securities laws which for almost 50 years have provided the corner-

st'one of investor protections." Again, the charge falls on its face because

Section 274 would in no way authorize banks to mass-merchandise securities.

The--ICI on page 26 quotes the Supreme Court in ICI v. Camp: "In short, there
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is a plain difference between the sale of fiduciary services and the sale of

investments." We think it only fair to quote a further statement of the court

in that case: "For at least a generation, therefore, there has been no reason

to doubt that a national bank can, consistently with the banking lava, comingle

tru t funds on the ote hand, and act as a managing agent on the other. No pro-

vision of the banking; 1&v suggests that it is improper for a national bank to

pool trust assets ......

Justice Blacknun in his dissent adds meaning to this statement of the court.

... there is, for me, an element of illogic in the ready admission by all concerned,

on the one hand, that a national bank has the power to manage, by way of a comon

trust arrangement, those funds that it holds as fiduciary in the technical sense,

and to administer separate agency accounts, and it the rejection, on the other

hand, of the propriety of the bank's placing agency assets into a mutual invest-

ment fund."

In short, the Supreme Court has found that under Glass-Steagall banks may

sell trust services and may collectively invest assets held in a fiduciary

capacity. So Section 274 does nothing more than allow banks to invest collec-

tively pension trust assets without the additional layer of SEC regulation over

and above existing fiduciary law, banking regulation and ERISA.

The ICI commentary on page five makes the totally erroneous statement that,

for over 100 years, federal banking laws have sought to prevent commercial banks

from engaging in the securities business. As we shall see, this statement is not

supported by the facts. Federal law, today, including Glass-Steagall does not

prohibit banks from being in the securities business. Banks may underwrite and

deal in U.S. Government securities and in general obligation securities of states
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and their political subdivisions.

Returning to page five, the ICI states that the National Banking Act of

1864 totally prohibited banks from underwriting or dealing In non-Government

securities. Further, the ICI states, "...in the 1920's, the Comptroller of

the Currency lobbied on behalf of the comercial banking industry to completely

break down the historic separation of commercial banking and the securities

business." ICI cites for authority the Department of the Treasury Issues Paper:

Public Policy Aspects of bank Securities Activities and The Securities Affiliates

of National Banks written by W. Nelson Peach. The Treasury Department paper on

the cited pate states that "[ilaitially, the Act (National banking Act of 1864)

was narrowly interpreted to restrict the securities activities of national banks.

National banks were prohibited from underwriting or dealing in the securities

of entities other than the Government." The Treasury paper then goes on to say

that "...national banks, as a result of the limitations on their powers in the

investment banking field, were placed at an increasing disadvantage in competing

with state comercial banks and trust companies and private bankers in servicing

large corporate clients." According to the TreAsury paper, during the latter

half ot the 19th century state trust companies and state commercial banks became

firmly established in the investment banking field. Also, the courts during that

time began to interpret the National Banking Act to allow natiorAl banks to

invest in state, municipal and corporate bonds. Then by the early 1900's the

Comptroller permitted national banks to underwrite and deal in municipal and

corporate bonds to the extent they were entitled to invest in then. In 1902

the Comptroller ruled that national banks could not underwrite and distribute

corporate equities. As a consequence, the major national banks comnencing in

1908 began to establish securities affiliates chartered under state law. By

1924, the Comptroller in his annual report requested legislation which would
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epecifically allow national banks to underwrite certain investment securities.

Congress. in 1927, passed the McFadden Act which reaffirmed the power of national

banks to underwrite investment securities determined eligible by the Comptroller.

The Comptroller initially approved only debt securities but subsequently expanded

the eligible list to Include equities. The Treasury Department paper then

concludes; "By the end of the 20's the commercial banks, both state and national,

became the dominant force in the investment banking field." So until Glass-Stea-

gall, there was no ban on state commercial banks being in the securities business

and except for a few years after 1864 there has been little restriction on

national banks especially in the debt securities area. The historic separation of

commercial banking and the securities business is nothing more than a yth. Attached,

as Exhibit I is a paper Co merical Banks and Investment Banking prepared by Golembe

Associates for the ABA which discuss in more detail the history of commercial banks

in investment banking.

The ICI on page six enumerates what it describes as the myriad abuses which

resulted from commercial bank entry into the securities business in the 1920's.

For authority it cites "Hearings Before a Subcomittee of the Senate Comittee on

Banking and Currency, 71st Congress, 3rd Session, Part 7, at pages 1063-44 (1931)."

Attached, as Exhibit II, are those two pages. Actually the two pages are from a

Subcommittee report based on six questionnaires sent out to selected banks. The

report was included as an appendix to the printed record of the Subcomittee

hearings on the operation of the National and Federal Reserve Banking Systems.

None of the ICI enumerated "abuses" is found on these pages not even the one with

the word risky in quotation marks. The list of activities set out by the Senate

SubcomIittee is described in completely different and non-accusatory language.
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The ICI on page seven states that abuses similar to those enumerated are

occuring today in connection with bank-sponsored pooled investment funds for

employee benefit plans. However, it fails to come forward with any evidence

to support the allegation other than distortions of material contained in a

Twentieth Century Fund Report Conflicts of Interest: Comercial Bank Trust

Departments written by Edward Herman.

Another example of the ICI difficulty with its authorities is found in

the third footnote on page seven. Section 21 of the Glass-Steagall Act does

not prohibit "a national bank from engaging in 'the business of issuing, under-

writing, selling or distributing, at wholesale or retail, or through syndicate

participation, bonds, debentures, notes or other securities....' Rather

Section 21 makes it unlawful for any person, etc. engaged in the business of

issuing, underwriting, etc. securities to engage in the business of receiving

deposits subject to a check or to repayment by various means. This prohibition

is limited by the specific authority granted to banks in Section 16 of the Act

to underwrite, deal in, and otherwise purchase securities.

Beginning on page ten the ICI paper spends eight pages discussing REITs.

In its opinion the problems of REITs have led to the greatest strain on our

financial system since the Great Crash. We are not really sure what this whole

discussion of RElTs has to do with bank collective investment of .ension trust

assets and the applicability of the securities laws. However, since the ICI

discusses the problems of REITs we are attaching as Exhibit III our response to

the REIT questions in the Study Outline on The Securities Activities of Comercial

Banks published by the Senate Subcommittee on Securities.

Most of the sources cited by the ICI in this portion of its statement are

not authoritative. On pages 11 and 17 of the statement it is claimed that two
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banks, the first time, and two bank bolding companies, second, failed trying to

rescue RZITs. The source cited for this statement Is an academic paper but it

does not support the ICI statement. As set out in the footnote on page 17,

Professor Roy Scbotland in his paper reported on tvo bank holding companies that

failed but their failure was the result of the purchase by constituent banks of

bad loans from mortgage bank affiliates not RXIts.

Also on page 17, the ICI quoted from an article by Federal Reserve Governor

Henry R. WaUlich to the effect that the recession of 1974 had such adverse affect

on sow bank holding companies that the banks vere fortunate not to have been

burdened, at the same time, with securities affiliates. "In 1974, Glass-Steagall

stood the banks in good stead," the Governor remarked. The ICI, however, did not

report on other observations of Governor Wallich. The Governor suggested a need

for bank participation in the retail end of the securities business. "Operating

efficiencies, and perhaps specialized forms of stock ownership through common

trust funds or mutual funds (currently barred by Supreme Court verdict), might

offer more viable alternatives" to the current custodial services of banks. "The

present commission structure, which embodies strong economies of scale for large

orders, should enable banks to make available to small investors some of these

economies." So, rather than opposing any change in Glass-Steagall, as the ICI

seeks to imply, by quoting only the one observation, Governor Wallich actually

suggests that banks should be allowed to be in more retail securities activities.

These additional comments on Governor Wallich's article, while irrelevant to the

Section 274 issue, have been made merely to indicate the care with which one

must read the ICI statement.

Beginning on page 20, the ICI discusses banks advertising as if it were

shocked. They fail to indicate that the newspapers and magazines in which the
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ads appeared, vith rare exception, were financial trade journals and not of

general circulation. Thus, the ads vere aimed at corporate financial officers

end not the general public. However, there is no reason why a bank could not

sin its advertising at Keogh and IRA customers so long as it is selling trust

services and not interests in its collective funds. The ads reference collec-

tive funds only to demonstrate performance experience. A review of copies of

the magazines and newspapers involved villa disclose that banks highlight their

administrative trust abilities through advertisements as veil as investment

performance. Any false or fraudulent statements made by a bank in advertisements

which causes a loss to a bank customer who purchases trust services bed on

those statements would be actionable under state and probably federal law. If

the ICI was truly concerned for the public over advertising they would would not

be seeking to undo current SEC regulation of mutual fund advertising.

Beginning on page 22 the ICI statement catalogues a series of excerpts

front the Edward Herman report mentioned earlier which for the most part are

taken out of context. It also reports on the allegations contained in the

complaint of a law suit. Other allegations are from newspaper stories. Sow

do not involve collective trusts or even pension trusts. Also the examples

of "abuse" are often so lacking in facts that it is impossible to reach a

responsible judgment in the specific case. The ICI statement fails to

discuss the conclusion of Professor Edward Herman, which in general finds that

it might be worthwhile to make some specific changes such as additional public

disclosure of holdings, relationships and trading activity. He found, however,

no need for major structural change and in fact, he concluded on page 126 of

his report, "In short, legally enforced total separation of trust and commercial

banking could not now be based on the level of present abuses and anticipated

33-549 0 - 78 - 58
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benefits to consumers of trust or comercial banking services." Use conclusions

are contained in Exhibit IV which in attached. It should be kept in mind that

Professor Nerman's study and report preceded SEC actions in implementing section

13(f) of the '34 Exchange Act (institutional investment manager disclosure) and

expansion of beneficial ownership disclosure under section 13(d), the comptroller's

new trust department examination procedures which focus on protection of the

trust customer and conflict of interests potentials, and for all intent and

purposes, the Comptrollers's rules requiring disclosure of securities holdings

and transactions and the effective date of the fiduciary provisions of ERISA.

A discussion of Federal securities laws begins on page 27. The ICI in

discussing investment companies consistently refers to them as pooled investment

funds as they have continuously referred to bank collective trusts. Even In

quoting Louis Loss on page 28, they translate his reference to "investment

companies" to "pooled Investment funds."

On page 28, the ICI statement enumerates provisions of the Investment Company

Act which are designated to protect the shareholder. Regulation 9.18 of the

Comptroller of the Currency establishes detailed restrictions on bank operations

of collective trusts, for example, a bank may not lend money to a collective fund,

sell property to or purchase property from a fund. No assets of a collective

fund may be invested in stock or obligations of the bank or any of its affiliates.

Attached as Exhibit V Is a copy of Regulation 9.18.

The ICI on page 31 and elsewhere has repeatedly talked of banks seeking to

mass-merchandise shares of their pooled Investment funds to millions of small

Keogh plans. For support they cite a speech made at the ABA .tdwinter Trust

Conference in 1963 and nothing else. Some banks over the past 15 years have

advertised and actively sought to serve as trustees or custodians for Keogh

plans but for the most pert the investment of the sought after trusts has been
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in tine deposits and certificates of deposit not in securities portfolios either

individually or collectively manaSed.

We have attmpted to respond to the major issues raised by the ICI even

though much of its *tatement is irrelevant to Section 274. any other provision

of S. 3017 or CRISA in its entirety. The problems of UITs and the separation

of comercial and investmnt banking are not issues associated with pension law

or even securities law. We regret the necessity of this paper but ws felt the

agnitude of the accusations compelled response.

If the Subcomittee would like any additional aterials or consents on any

additional allegations of the ICI, ve would be glad to respond further.
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ADDITIONAL STATEMENT OF THE

INVESTMENT COMPANY INSTITUTE

September 7, 1978

On August 17, 1978, the Investment Company Institute testified before the

Subcommittee on Labor of the Senate Committee on Human Resources and the Sub-

committee on Private Pension Hans and Employee Fringe Benefits of the Senate Finance

Committee. In our testimony we expressed our opposition to the enactment of the

second provision of Section 274 of S. 3017. The American Bakers Association testified

following our presentation, and also requested and were granted the opportunity to submit

an additional statement in response to our testimony. We were also granted leave to

submit a reply to the additional statement of the ABA. We have received a copy of the

ABA's additional statement dated September 1, 1978, and respectfully submit this

statement in response thereto.

As set forth n our testimony, our opposition to the enactment of the second

provision of Section 274 is based on two principal grounds.

First, enactment of the provision would permit the nation's largest financial

institutions to mass-merchandise securities to millions of small investors without

regulation under the federal securities laws which for almost 50 years have provided

the cornerstone of investor protections. Specifically, we noted In our testimony that

If the provision is enacted: " banks would be free to advertise Interests In their pooled

Investment funds to employee benefit Keogh plans and IRAs. with no restras whatever

Imposed by ERISA or the federal banking laws"; "banks will not be required to provide

employee benefit Keogh plans and IRAs with prospectuses, but will be free to utilize

any sort of sales materials they desire"; and "all employee benefit plans will lose the
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right to bring actions under the fede"a securities laws for fraud and misrepresentations

In connection with their purchases of shares of pooled Investment fnds." The ABA's

rebuttal statement of September 1, 1978 does not dispute any of our statements. andeed,

in Its testimony of August 17, 1978, the ABA urged that the proposed repeal of the

protections afforded by the federal securities laws be extended to all Keogh plans and

IRAs and not only to those plans which quality as employee benefit plans).

In our testimony we also stated that our opposition to the provision Is based on

the fact that it would authorize massive bank ent ry into the securities business, activity

which for over 40 years has been barred by the Geass-Steagall Act of 1933. The ABA's

statement of September 1 seeks to rebut our assertion by stating that: "Section 274,

on Its face, In no way impacts Glass-Steagall" (emphasis added). It Congress enacts

pension legislation providing that interests in pooled Investment funds are not securities

for purposes of the federal securities laws, there can be no dout that the banking industry

will assert that Congress "In effect' has provided that these interests are not securities

for purposes of the Olass-StKetgal Act. The banking industry has recently employed

precisely this tactic. Y

I/ The ABA has previously argued that pension legislation can serve to Implicitly repeal
the Glass-Steagall Act. For example, in Its response to the 1975 Study Outline of the
Senate Subcommittee on Securities on The Securities Activities of Commercial Banks
the ABA stated (at p. 73):

"A common Investment fund in which custodial IRA accounts are In-
vested would seem to be Indistinguishable from the commingled fund in
which agency accounts had been Invested by First Nfition.l City Bank in
investment Comp institute v. Camp, 401 U. S. 617 (1971). Thus it
would m that Congress did, in effect. amend the (lass-Steagull Act

by authorizing the collective Investment of IRA accounts in common
Investment funds."
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In an attempt to divert attention from the central Class -Steagall Issue, the ABA

now pretend. that the Supreme Court has already interpreted the Class-Steagall Act to

permit national banks to engage In activities of the type that would be authorized by

Section 274. However, the Court's opinion in the CA.W case makes It clear that the

language on which the ARA relies was referring to the simple pooling of trust assets

In bank common trust inds. Y The whole point of the Camp case was to distinguish for

purposes of the GLass-&eagall Act between traditional trust activities, such as the simple

pooling of trust assets, and different kinds of publicly distributed collective funds.

The issue raised by Section 274 is not the simple pooUng of pension trust

assets In bank common trust tande, but the mass-merchandising by banks of interests

in collective pension funds. It is clear from the materials cited in our testimony and

from the advertisements attached thereto that banks are not simply attempting to pool

pension trust assets In common trust finds, but are seeking to sell interests In

collective pension funds to millions of investors. It Is this kind of activity, which goes

far beyond the simple pocLing of trust assets in common trust fonds referred to In the

Camp opinion, which the Court held violates the QMass-Steagall Act.

The banking industry has repeatedly sought back-door repeal of the Glass-

SteagaU Act to permit banks to sponsor various types of pooled investment Sands. Rather

than seeking to accomplish this result in bills directly concerned with the federal banking

The CouRt's lioge ilmmediately preceding the excerpt quoted by the ARA reads:
The first common trust bnd was organized in 1927, and such fonds were expressly

authorized by the Federal Reserve Board in 1937. Report on Commingled or Common
Trust Funds Administered by Banks and Trust Companies, H. Doc. No. 476, 76th
Cong., 2d Sees. 4-5 (1939)." The context thus makes It plain that the Court's discussion
at this point was confined to traditional trust activities.
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laws, the ABA has followed the technique of asking committees of the Congress con-

sidering other legislation for amendments aimed at the direct or indirect repeal of the

Glass-Steagall Act. Although three of these attempts occurred this year, similar efforts

spn the last decade:

- In 1967 when the Senate Securities Subcommittee was considering securities

legislation, the ABA supported a proposed amendment which would have amended the

Qtass-Steagall Act to permit banks to sponsor mutual funds. (The final 1970 legislation

did not contain such a provision).

- In 1975, when the Senate Securities Subcommittee was considering the

Securities Acts Amendments of 1975, the ABA requested amendments exempting bank

pooled Investment funds for Keogh plans and Indivicdkal Retiremet Accounts from the

federal securities laws. (The Subcqmmittee did not report out the legislation requested

by the ARA).

- On February 24th of this year, the ABA tetfled before the Subcommittee on

Oversight of the House Ways and Means Committee urging legislation exempting bank

pooled investment funds for Individual Retirement Accounts from the federal securities

laws. (The Ways and Means Committee has not reported out such legislation).

. On July 19th of this yearjust before the hearings on S. 3017. the ABA was

trying to convince the House Subcommittee on Capital Investment and Business Opportunities

to add a provision to a bill dealing with small business investment companies so as to

"authorize banks to operate commingled managing agency accounts for Investment In

small business" and to "define the Interests in such collective funds and the accounts
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themselves as not being securities under Federal or state securities laws." (Press

reports Indicate that the ABA's proposal was "dismissed out of hand" as constituting

a repeal of the Glass-Steagall Act. See Securities Week of July 24, 1978 at p. 11).

- We submit that the ABA's current attempt to utilize much-needed pension reform

legislation as yet another vehicle to repeal the Glass-Steagall Act should also be

similarly rejected.

The attempts to repeal the Glass-Steagall Act through indirection permit the

ABA to manifest indignation when Its legislative proposals are discussed in Gass-

Steagall terms. Thus in its statement of September 1, 1978, the ABA notes that we

devoted a substantial portion of our testimony to the bank REIT debacle of the early

1970's and states that "We are not really sure what this whole discussion of REIT has

to do with hank collective Investment of pension trust assets and the applicability of

the securities laws."

As set forth in our testimony, the Glass-Steagall Act was enacted in response

to the abuses of hank-sponsored securities affiliates in the 1920's. ./ Since its

enactment, the prohibitions of the Glass-SteagaU Act have largely prevented the

reoccurrence of these abuses. Yet, lronically, the very success of Cass-Steagall has

enabled the banking industry to argue that the Act is no longer needed. It is therefore

necessary to examine closely related areas to determine whether Glass-Steagaul remains

3 On pages 6 and 7 of our testimony we summarized the abuses uncovered by a Sub-
committee of the Senate Committee on Banking and Currency in 1931. In its September
I statement the ABA disputes our summary of the 1931 report. We urge the members of
these Subcommittees to read the pages we summarized, as well as the attached pages
from the Department of the Treasury 1975 Issues Paper on "PubLic Policy Aspects of Bank
Securities Activities" which recite the abuses uncovered In 1931.
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apposite to modern conditions. The recent history of bank-sponsored REITs detailed

In our testimony offers as abundant evidence as can possibly exist for the continued

need for the Qaass-Steagall Act. As we stated in our testimony:

"The importance of the REIT debacle is that bank involvement In
the securities business led to a disaster for the banking system
and hence for the nation. At least two banks failed as a result of
the REIT debacle. ./ Chase Manhattan Bank was placed on the
Comptroller's secret list of problem banks, largely due to loans
to its REIT. The holding company for Chemical Bank was forced
to call off a proposed public offering of Its securities due to
Investor concern over the bank's loans to REITs. Investment
bankers warned investors against purchasing bank stocks generally
as a result of the REIT problem. The Federal Reserve Board
ultimately was forced to pressure banks to 'ball out' their REITs
out of fear that REIT failures would lead to a 'financial panic' and
would endanger 'the stability of the financial system.' The dis-
astrous economic consequences of bank REITs fhlly bear out the
premise of Glass-Steagall that confidence in banks may be Impaired
by Imprudent or speculative investment activity and banks would be
forced to Indulge in unsound banking practices to keep their securities
affiliates afloat."

As we have also shown in our testimony, the specific catalogue of conflicts of interest

and other abuses which preceded the debacle of bank securities affiliates in the early ,

1930's were again to be found In the bank REIT story of the 1970's. The extent to which

these abuses can occur under modern conditions and the current regulatory environment

would be of obvious importance In any legislative reconsideration of the Glass-Steagall

Act.

4/ In its statement of September 1, 1978, the ABA points out that we erred in stating
i n our testimony that "At least two banks failed as a result of the REIT debacle." Rather,
the ABA suggests that, based on Professor Schotland's paper, we should have stated
that "At least two bank holding companies failed as the result of the purchase by con-
stituent banks of bad loans from mortgage bank affiliates." We regret our error, but
frankly fail to see any difference from the point of view of sound banking practice.
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We thus disagree with the ABA's assertion that: "The problems of RFITs and

the separation of commercial and investment banking are not issues associated with

pension law or even securities law." The ABA's assertion is belied by Its own statement

quoted in note I above arguing that pension legislation can "in effect, amend the Glass-

Steagall Act", and by its repeated attempts to obtain legislation which would at the same

time amend both the federal securities laws and the Glass-Steagall Act.

In conclusion, we again note that the Senate Securities Subcommittee currently

is studying the issues of bank entry into the securities business and the application of the

federal securities laws to these activities. Moreover, this study Is specifically studying

bank sponsorship of pooled investment funds for employee benefit plans and bank sponsor-

ship of REITs. We respectfully suggest that if Congress determines to take legislative

action In these most important areas, it should not proceed on a fragmented basis, but

should :ake action only after careful consideration of this study. More importantly, hearings

on the Glass -Steagall Act should obviously involve a & legislative airing as to whether

the conditions which gave rise to the Act still exist. Such hearings would give these

important issue- the undivided attention they deserve. The AMA tactic of sponsoring

amendments to pension law and securities laws in legislative hearings which are focused

on other important matters should be rejected.

We would be pleased to furnish any additional information requested and to

meet with the members of the Subcommittee and their staffs.

Respectfully submitted,

Matthew P. Fink
General Counsel

Attachment
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Senator Wu~wxs. Next we have the Church Alliance for Clarifi-
cation of ERISA, Mr. Charles Cowsert and Mr. Gary S. Nash.

STATEMENTS OF CHARLES C. COWSERT, EXECUTIVE SECRETARY,
BOARD OF ANNUITIES AND RELIEF OF THE PRE YTERIAN
CHURCH OF THE UNITED STATES, ATLANTA, GA.; GARY S. NASH,
GENERAL COUNSEL, ANNUITY BOARD OF THE SOUTHERN BAP-
TIST CONVENTION, CHURCH ALLIANCE FOR CLARIFICATION OF
ERISA

Dr. Cowazrr. Mr. Nash is my colleague here, and we are dividing
the time.

I am executive secretary of the Board of Annuities and Relief of
the Presbyterian Church in the United States, headquarters in
Atlanta, Ga.

On my own behalf, and behalf of the Church Alliance for Clarifica-
tion of ERISA, I wish to express appreciation to you, Mr. Chairman,
and to my own highly esteemed Senator Talmadge of Georgia, and
to other members of this committee for letting the alliance and me
testify today.

Mr. Nash and I will divide the time equally as we discuss first the
problems that ERISA imposes upon member churches of the alliance,
and Mr. Nash will talk about what the alliance is, and how this legis-
lation, in S. 3182, will eliminate some of the problems.

We want to request that the committee put in the record our formal
prepared statements, as well as our testimony here today.

Senator WILAMS. Excellent. It will be included in the record.
Dr. Cowsmrr. We will be speaking in favor of legislation S. 3182,

and I will speak first on the standpoint of my own board, the Presby-
terian Church of the United States, which is the second largest
Presbyterian body in America, and has its roots in the mainstream
of American presbyterianism, which as early as 1717 initiated benefits
for disabled ministers and ministerial widows and orphans.

The board of annuities and relief which I represent, incorporated
under the laws of the Commonwealth of Kentucky, is a separate legal
entity controlled by the denomination. By charter this board admin-
isters pensions and health care programs to nonprofit, self-supporting
enterprises, based on dues and premiums. Ministerial relief, strictly a
benevolence, supported by freewill offerings, is also administered by
this board.

The ministers' annuity fund is a defined benefit plan and provides
members and spouses age retirement annuities, as well as family
protection along the way. It is fully funded with no unfunded past
service liabilities, and it offers 100-percent vesting privileges within
5 years.

Investments are professionally managed under the strictest
fiduciary standards.

The employees' annuity fund for lay persons is directed primarily
for retirement benefits. It took offers 100-percent vesting privileges
within 5 years.
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My board also administers welfare benefits, and provides income
assistance and free health care coverage to eligible retired employees of
the church.

Mr. Chairman, on behalf of my board and the Church Alliance for
Clarification of ERISA, I wish to share with you legislators some of
the concerns I have about the detrimental effect of ERISA upon long
established church plans which have operated successfully for many
years, and which you yourselves intended to be exempt from ERISA.

My remarks, as indicated, are in support of S. 3182, a bill to clarify
the ERISA definition of church plans. This legislation will remove the
uncertainty that now surrounds decisions that trustees and administra-
tive officers of church plans must make regularly.

The ERISA church plan definition pres, ntly lends itself to a mul-
tiplicity of interpretations, with different plan administrators using
different applications. Let me mention only a few.

Most church plans are administered by a corporation, composed of
highly competent, but unpaid trustees. These corporations are legal
entities, apart from, but controlled by the denomination.

A question now exists as to whether a pension plan thus administered
can qualify as a church plan as defined by ERISA. The ERISA says
that employees of agencies not a part of the church plan prior to Janu-
ary 1,1974, may not be enrolled.

Some church administrators think the restriction applies to denomi-
nation plans, whether it was in existence on that date, while others as-
sume it applies to local agency. My board has taken the latter position,
and consequently I have declined: to enroll employees of a half dozen
local institutions which have been created since Jaruary 1,1974.

Thus, by Government prohibition under ERISA, these employees
have been deprived of accumulating pension credits for retirement with
devastating effect, which effect, I believe, is the very opposite of what
you desire.

Finally, there is the question of what is, and what is not an agency
of the church, and who shall have the authority to define such. The
church, or the Government, through the Internal Revenue Service, or
perhaps the Labor Department. if they should happen to agree.

The board supports S. 3182, because this would clear up much con-
fusion that now prevails.

Mr. Chairman, it is the certainty about ERISA, rather than the un-
certainty that troubles me the most.

The law states clearly that December 31, 1982, all employees of
church agencies must be divorced from the church plans. Since such
employees in the Presbyterian Church of the United States are consid-
ered to be church employees, and have no place else to turn for pen-
sion participation, then the board would have no alternative but to
create new plans for these employees, and make them subject to
ERISA.

Thus, instead of administering two pension plans, the board will ad-
minister four such plans. Such useless increase in actuarial, accounting,
legal, and administrative expense can serve only one purpose; namely,
to greatly reduce dollar benefits to plan beneficiaries whose pensions
are alreAy small.
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The Talmadge-Bentsen bill, S. 3182 will eliminate the unnecessary
removal of such agency employees.

Under ERISA a church plan cannot enroll a minister not currently
employed by a church. Yet, traditionally, this board has continued en-
roll ment of clergy in good standing while they were on study leave,
college professors, evangelists, and the like. Also, members enrolled in
the board's plans frequently labor outside the denomination in ecu-
menical structures.

Withdrawal of this much needed coverage, as required by ERISA,
penalizes these church workers.

The legislation we favor would correct this inequity.
In conclusion, let me emphasize that the board's plans not only meet,

but far exceed the spirit of the standards imposed by ERISA.
What we seek is the clarification of the definition of church plans in

such a way as will permit us to serve all employees of churches and
church agencies, without Government entanglements.

We feel that S. 3182 corrects legislative defects that create unneces-
sary confusion in administration, cause excessive expenditures at the
expense of employee pension benefits or freewill offerings from church
people, and result in undue hardships for the church's pensioners.

Thank you, Mr. Chairman.
Senator WILLIAmS. Thank you.
Mr. NashI
Mr. NASH. Mr. Chairman, I am Gary Nash, general counsel and sec-

retary of the Annuity Board of Southern Baptist Convention, head-
quartered in Dallas, Tex.

The Church Alliance for Clarification of ERISA is a coalition of
persons acting on behalf of the pension programs of the following
religious denominations in the United States:

The Union of American Hebrew Congregations.
The United Presbyterian Church in the U.S.A.
Presbyterian Church in the United States.
African Methodist Episcopal Church.
The Lutheran Church Missouri Synod.
Catholic Mutual Relief Society.
General Conference of Seventh Day Adventists.
United Synagogues of America.
Southern Baptist Convention
United Methodist Church.
Unifd Church of Christ.
Episcopal Church.
The Christian Church-Disciples of Christ.
Church of the Brethren.
The American Luthern Church.
Lutheran Church in America.
Church of the Nazarene.
American Baptist Churche.
Reorganized Church of Jesus Christ of the Latter Day Saints.
Presbyterian Church in America.
Church of God in North America.
The Wesleyan Church.
Christian Reformed Church in North America.
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Unitarian Universalist Association of Congregations in North
America.

I believe this movement of common interest and concern about pen-
sions is an unprecedented ecumenical type of concern that has been ex-
pressed through the Church Alliance for Clarification of ERISA.

Senator WILLuMS. We planned it that way. We wanted to bring you
all together. [Laughter.]

Mr. NAsH. We find ourselves in agreement. Several of the chief ex-
ecutive officers or representatives of church pension boards are here
today: Mr. Leo Landis of the United Synagogue of America; Dr. John
Ordway of the United Church of Christ; and Elder William Murrell
of General Conference of Seventh-day Adventists.

Also, our Washington counsel, Mr. James Quiggle and Mr. Jack
Myers of Williams, Myers & Quiggle.

The church alliance members share a common concern about the
need for clarification of the ERISA church plan definitions. Many
religious denominations, such as the Southern Baptists, the Disciples

of Christ, the Seventh-day Adventists, and others, have gone on record
as being opposed to Government entanglement in their pension
programs.

We are concerned about the ERISA mandate which prohibits our
church agencies fiom continuing their participation in our church
plans after 1982. We are concerned about the constitutional issues in-
volved in the present church plan definition.

ERISA has exempted church plans from major portions of cover-
age under the act. However, because of the way church plan is defined
by ERISA, the church plan exemption is not available to many tradi-
tional church plans. By threatening to fragment denominational pen-
sion plans, ERISA is having an adverse impact on organized religion,
and it threatens to undermine the way churches have functioned suc-
cessfully and responsibly for years.

The legislatively mandated splitting of church retirement programs
into fragments by 1982 contrasts sharply with fundamental principles
of separation of church and state. By carving out certain church min-
istries and functions, the Government has taken upon itself the role of
defining and limiting church ministries through the ERISA church
plan definition. ERISA's splitting up of churches through their
pension programs fails to recognize the uniqueness of organized reli-
gious denominations today and the vital role that denominational pen-
sion programs play.

S. 3182 is supported by all church alliance members. S. 3182 will
clarify the following areas, and make it possible for church pension
boards to continue to serve their denominational workers.

It will clarify that ministers may participate in church plans, even
if the minister is not currently employed, or is serving outside the
denominational structure.

It will clarify what is a church plan, and establish a procedure for
resolving church plan status.

Today there is considerable doubt whether many of the major
churches in the United States actually have church plans, as defined by
ERISA.
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The bill will reduce the constitutional questions that are presently
in issue.

The bill will clarify who is entitled to participate in a church plan,
regardless of the form of church organization[

Right now, depending on the organizational structure of the church,
whether it is organized along hierarchical lines, pseudo-hierarchical
lines, or congregational lines, the law might have different effects on
different types of churches.

Finally, the law will avoid costly disruptive duplications of profes-
sional services and paperwork burdens, which can only be picked up
through tithes and offerings of church members.

In conclusion, church plans have served their denominations success-
fully for many years without Government interference. We ask that
your church plan definition in ERISA be clarified to recognize tradi-
tional church plans which serve the unique needs of their religious
denominations.

Thank you.
Senator WnaaAms. Thank you very much.
Are there any reservations you have in any of the provisions of S.

3182.
Mr. NASH. I do not believe so.
Senator WIuImxs. The coming together of all the churches you have

mentioned in this alliance-they have considered S. 3182; have they
taken any collective formal action of any kind I

Mr. NASH. What we have done, we have a steering committee that
has worked hours and hours and hours discussing the legislation, de-
bating the merits of particular positions in that particular legislation.

We have come to unanimous agreement without a dissent concerning
the substance of S. 3182 among the membership of the Church
Alliance.

Our comments here today were summarized, and written materials
are significantly more expansive than our comments.

Senator W.LImms. I think we have acted to include all your addi-
tional material in the record. If we have not, we will do so now.

Thank you very much.
Senator Bentsen, who is cochairman of this joint hearing that we are

embarked upon, I see is a sponsor, together with Senator Talmadge.
Mr. NASH. Yes, sir.
Senator WmwAmS. Do you know whether there was any effort to

get any broader sponship than that ? I would imagine there was not.
This was introduced on June 7, of this year, and probably Senator
Talmadge and Senator Be ntsen from the committee put it in together.

Mr. NASH. That is correct.
Senator WLAMS. What the word gets out, there may be broader

sponsorship.
Mr. NAsH. We hope so.
Senator WLmAMs. I thank you.
[The prepared statement of the Church Alliance for Clarification

of ERISA follows:]
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CHURCH ALLIANCE FOR CLARIFICATION OF ERISA
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August 11, 1978 cot

The Honorable Harrison A. Williams, Jr.
United States Senate
Chairman, Senate Committee on Human Resources,
Labor Subcommittee of the Human Resources Comittee,
Room G-237, Dirksen Senate Office Building
Washington, D. C. 20510

NEEL

M enower5 *A"
*Vmmo sh'" IM

Ra: ERISA HEARINGS

Dear Senator Williams:

Enclosed please find 80 copies of the statement submitted on
behalf of the members of the CHURCH ALLIANCE FOR CLARIFICATION
OF ERISA. This statement will be summarized by Dr. Charles
Cowsert, Executive Secretary of the Board of Annuities and
Relief of the Presbyterian Church in the United States, Atlanta,
Georgia, and by Gary S. Nash, General Counsel and Secretary
of the Annuity Board of the Southern Baptist Convention,
Dallas, Texas, at the hearings before the Senate Human Re-
sources Subcommittee on Labor and the Senate Finance Sub-
comnittee on Private Pension Plans and Employee Fringe Benefits.

We unerstand that the invitation for us to testify concerns
mi-ers described in S. 3182 which oas introduzid by !anator
He-% n folmadge fo. himself and Senator Lloyt. Bentsen to
ameL,. ER SA to permit a church plan to continue after L982 to
provide benefits for employees of organizations controlled by
or associated with the church and to make certain clarifying
amendments to the definition of church plan. This bill has
beer referred to the Committess n 7'h:nace and Human esou ,uis
I ointLy by unanimous consent. A similar bill to amend the
nternal Revenue Code (as amended by ERISA ), S. 3172, has

been referred to the Senate Finance Committee.

These bills have the s support of the members of the Church
Alliance for Clarification of ERISA. The members of the Church
Alliance are acting on behalf of the pension program of the
denominations shown on the letterhead of this letter and the
following additional religious denominations: Reorganized
Church of Jesus Christ of Latter Day Saints, Presbyterian
Church in America, Church of God in North America, The Wef-
leyan Church, Church of the Brethren, the Christian Reformed
Church in North America and the Unitarian Universalist Asso-
ciation of Congregations in North America.

Should you desire further information or explanation concerning
any of the observations or recommendations, please let ma know.
We understand that our testimony is to be presented shortly
after 9:30 a.m. August 17, 1978 in room 4232, Dirksen Senate
Office Building.

GSN:nt n tNah
Enclosures
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THE NEED FOR CLARIFICATION IN THE
ERISA CHURCH PLAN DEFINITION

This statement will discuss briefly the background of church
pension programs in this country, the impact of ERISA on church
plans, the need for clarification in the law with respect to church
plans, and specific recommendations for legislative action.

BACKGROUND OF CHURCH PENSION PROGRAMS IN THIS COUNTRY
I

Churches have traditionally felt a sense of responsibility for
making provision for their aged and disabled workers and their
families. Church pension programs have developed as a ministry
of churches.

The first pension programs in the United States were set up by
churches in the early 1700s (before there was an Internal Revenue
Code or an income tax) to provide benefits to ministers and other
church employees. As early as 1717 the Presbyterian Church es-
tablished a "Fund for Pious Uses." One of the first functions of
this fund was to provide a grant to the widow of a deceased minister.
In 1784 the Methodist Church established "The Preachers' Fund" to
make provision "first, for the worn-out preachers and then for the
widows and children of those that are dead." Church relief
ministry became a denomination-wide concern because ministers passed
from one presbytery to another or from one synod, diocese, con-
ference, district or state to another. The denominational boards
of relief that were developed became the denominational pension
boar s of today which still operate relief, w-lfaee and assistance
pro- .-s ,n addition. to the pension programs w.,ich they operate.
As chox,:he. grew and their ministries increased, church ooards,
commission., and agencies were created to carry cut the ministries
and missions supported by tithes and offerings of members of local
churches.

The nature of church work now may require ministers and lay woLkers
to serve not only in local churches, but also to serve in church
agencies. Additionally, many ministers in pursuit of their ministry,
serve as chaplains in church and non-church related organizations,
as evangelists, as church fund raisers, as employees of social
service or religious organizations and as employees of social ser-
vice agencies or religious organizations sponsored by other denomina-
tions or faiths. The denominational pension boards have served
the unique needs of the ministers and lay workers within their
respective denominations. Generally no church pension board pro-
g ram is identical to that of another denomination's since church
enominations are organized differently, and a program serving the
needs of a hierarchically organized denomination might not meet
the needs of one serving a congregationally organized denomination.

Many congregationallyorganized churches and denominations have
developed individual account plans which provide annuity type benefits
to participants throughout their denominational careers. Although
many of these programs were developed prior to the existence of the
Internal Revenue Code, many of these programs have been treated as
Code section 403(b) annuities for tax purposes. For years many of
these plans have been fully funded and participants have enjoyed
immediate vesting. ERISA has established standards that many exempt
church plans meet or are striving to achieve.

33-549 0 - 18 - 59
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THE IMPACT OF ERISA ON CHURCH, PLAIIS--BASIC ISSUES

The Employee Retirement Income Security Act of 1974 (ERISA) has
exempted church plans from major portions of coverage under the
Act. However, because of the way church plan is defined in ERISA,
the church plan exemption is not available to many traditional church
plans. By threatening to fragment denominational pension plans,
ERISA is having an adverse impact on organized religion and it
threatens to undermine the way churches have functioned successfully
and responsibly for years.

nde e present defV tion found,.f6tttleq I of ERISA at section
d Title ERIS und wh4t s now known as Internal

aenuec section (e) a . Och la is defined so as to pro-
hibit a' u ch plan fr coverir ,mp oye .1 of church agencies after
1982. Furt e, ®ore, th law may terpreted to require that a
church plan t c /er employee (of new Qdrch agencies coming
into the plan t r 974. *

The legislatively mandated splitting of church retirement programs
into fragments by 1982 contrasts sharply with fundamental principles
of separation of ch'!rcn and state. By carving out certaLn church
ministries and funct-ons, the government has taken upon itself the
role of defining and limiting church ministries through the ERISA
church plan definition. ERIIA's splitting up of churches through
their pension programs fails to recognize the-uniqueness of organized
religious denominations today and the vital role that denominational
pension programs play.

Under ERISA, existing church plans must by 1982 undo many years of
responsible experience and create two or more plans, one covering
church employees and one covering agency employees. Since churches
and agencies are generally dependent upon the voluntary tithes and
offerings of church members, the costs of reorganizing a church plan
and maintaining different plans may significantly reduce plan benefits
or require an unnecessary additional economic burden on churches to
provide the same level of benefits to participants in order to comply
with ERISA's rigid administrative and government reporting require-
ments. If churches and church agencies are faced with additional
costs of complying with ERISA, many of these organizations may have
no alternative but to abandon their retirement programs or to cut
down on their ministries so as to pay the increased ERISA costs
which afford no real economic benefit.

-2-
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SPECIFIC EXAMPLES OF ERISA PROBLEM AREAS FOR CHURCH PLANS

The following paragraphs describe some specific examples of ERISA
problem areas for church plans. The list of examples bel6w is by
no means exhaustive but rather is merely representative of some
of the problem areas facing church plans. Comments to proposed"church plan" regulations enclosed with this statement describe
in more detail some of the "church plan" problem areas.

As noted by attorney Pat Persons in "ERISA and the Churches",
copy enclosed, the application of ERISA to retirement and other
benefit plans established by religious denominations would raise
questions of church-state relations under the First Amendment of the
U.S. Constitution. The possibility of such a church-state con-
frontation was recognized by Congress, as evidenced by the state-
ment in the Senate report explaining why church plans were not
made subject to the pLan termination insurance requirements of
ERISA. This report states:

"The committee is concerned that the examination of books
and records that may be required in any particular case as part
of the careful and responsible administration of the insurance
system might be regarded as an unjustified invasion of the
confidential relationship that is believed to be appropriate
with regard to churches and their religious activities."

Although this statement wav made with reference to the plan ter-
mination insurance provisions, it seems clear that the same reasoning
underlay the exemption accorded to church plans under other parts
of ERISA.

By exempting church plans from ERISA, Congress was endeavorln to
adhere to the long-established principle of separation of church
and state as expressed in the First Amendment. Decisions of the
Supreme Court in recent years have held that where a statute calls
for governmental action that raises a question under the religion
clauses of the First Amendment, in order to be constitutional "the
statute must not foster an excessive government entanglement with
religion." Church Alliance members believe that an excessive entan-
glement would result if ERISA were applied to church plans. It
s therefore important to take effective steps to prevent this
situation from arising.

The statutory ban on new agencies participating in church plans in
ERISA section 3(33)(B) and (C) has already resulted in many employees
of church denominations being denied pension plan coverage. Other
denominations have allowed new agencies to join existing retire-
ment programs by taking the position that the denomination's existing
program was "established and maintained" for all church affiliates
prior to 1974 regardless of whether the new agencies' employees were
participating in the plan. Neither position is satisfactory since
one leaves employees without pension benefits and the other jeopar-
dizes the "church plan" status of the program.

-3-
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In its proposed regulations the Treasury Department took the position
that if a church plan should ever, at any time or for whatever
reason, fail to meet the requirements of a church plan it can never
thereafter regain its exempt status under ERISA. This position is
unnecessarily harsh because a failure to meet the requirements of
a church plan may result from insignificant violations of rules that
are not now clearly defined and will take years to resolve. S. 3172
would give a church plan which has violated the applicable rules an
opportunity to correct the violation and thereby retain its exemption
from ERISA. Such a provision seems essential to the orderly
functioning of church plans.

Church plans are exempt from the reporting and disclosure require-
ments of Title I of ERISA, but the IRS has a requirement that all
churches having plans must file Form 5500. For congregationally
organized denominations, this requirement can mean that thousands of
local churches could each be required to file a Form 5500, even if
they each have only one plan participant in the plan.

The problems involved in fragmenting church plans by 1982 promises
to be a difficult and expensive administrative nightmare. No regu-
lations on how church plans are to accomplish this task have been
proposed. The problem of portability of benefits from an ERISA
qualified plan to an exempt church plan has not been addressed.
Ministers and lay persons desiring to move about within the denomi-
national structure may f4vd that ERISA requlatioxr woud require
them to endure gaps in retirement coverage.

Under the existing statute, it is possible that a church plan might
lose its exemption under ERISA if it covers a minister who is not
an employee of a church (or until December 3L, 1982, an ernloyee of
a church agency). However, numerous ministers pu.eut their -nnirtries
from time to time by serving outside the formal denominational
structure. Examples would be ministers employed as chaplains in
hospitals, prisons or colleges, or teaching religious studies in an
educational institution, or serving, as self-employed evangelists. It
is important to such ministers, and to the denomination, that their
membership in Church Pension Board's benefit plans be maintained
during such period of service as a minister outside the denomination.
The proposed bill would make clear that this can be done without
jeopardizing the exempt status of the plans under ERISA.

A similar question exists under present law with respect to the
coverage of congregational ministers or lay employees who are not
currently employed because they are disabled or in transition from
one job to another.

ERISA contains .extensive rules regarding the investment of assets
of employee benefit plans, and the purposes for which such assets may
be disbursed. These rules, which in some cases are quite rigid,
are appropriate for the typical employee benefit plans with
which ERISA is concerned. In such typical plans, contributions are

-4-
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made to a fund by the employer, or the employees, or both, for the
purpose of providing benefits that are specified in the plan. ERISA
provides that the assets of such plans shall be used for the
exclusive purpose of providing benefits to participants and
beneficiaries and defraying reasonable expenses of administering
the plans. However, since most church pension boards were es-
tablished for broader purposes than the exclusive purpose rule of
ERISA, the Federal government might be placed in the position of
determining the extent to which a church pension board's endowment
and other funds could be used for the board's general and religious
purposes, as distinguished from benefit plan purposes.

By failing to recognize church pension boards in ERISA section 403
requiring the establishment of a trust or the issuance of insurance
contracts "issued by an insurance company qualified to do business
in a State," ERISA fails to deal with the question of whether a
church pension board will be allowed to continue to fund or administer
annuity programs of church agencies without operating under a
"church plan" exemption.

There are no statutory exemptions in ERISA section 408 for church
pension boards--they are not needed as long as the "church plan"
exemption applies. Statutory exemptions from the ERISA section
406 prohibited transactions provisions, such as those applicable
to banks and insurarc3 companies in section 48(b;(4), (5), '6),
and (8), would probably not apply to a church *-ns'.on board beratingg
without the "church plan" exemption. These secLiond appear to be
important enough for the insurance industry and others to seek even
greater exemptions just so they can carry on business as usual. If
the technical application of section 406 is to apply to church pen-
sion boards without similar exe-ptions, traditictal chu-.cb pension
boards, if they continue to perform their traditional roles in de-
nominational pension programs beyond 1982, may be faced i/th un-
usually large legal expenses t. avoid technical violation of the law.

The problem that is of the greatest concern to a number of the
denominations is the so-called church agency problem. As previously
mentioned, under present law a church plan cannot retain its ERISA
exemption after December 31, 1982 if it continues to cover employees
of church agencies. Examples of church agencies would be any of
the following organizations which is affiliated with a churc or a
convention or association of churches: a hospital, a school or
college, a nursing home, a retirement home, a drug-abuse center, or
a children's home or camp.

The Church Alliance has taken the position that because of the close
relationship that exists between churches and their affiliated
agencies, it is essential that the employees of the agencies be
eligible for coverage under the benefit plans of the church. If
this is not permitted, the agencies will have only two alternatives;
that is, either to establish ERISA plans for their employees or to
terminate their plans on December 31, 1982. Because of the expense
and red-tape connected with establishing ERISA plans, it is feared
that many agencies will choose to terminate their plans, thus depriving

-5-
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their employees of benefits which they are now receiving as members
of the church plan. Also, it is believed that if agency employees
are not allowed to participate in church plans, the mobility of
church employees within the denomination will be greatly restricted.
S. 3182 would permit the continued coverage of agency employees
in church plans after December 31, 1982.

It is not an overstatement to say that if S. 3182 is not enacted,
the consequences for all religious denominations will be very serious.
The type of regulation mandated by ERISA is simply not appropriate for
an organization with a religious history and purpose such as the
pension boards of religious denominations.

LEGISLATIVE RECOMMENDATIONS

Members acting on behalf of the pension program of over twenty-
five religious denominations in the United States have formed the
Church Alliance for Clarification of ERISA (the "Church Alliance").
The Church Alliance members support the amendment of the ERISA"church plan" definition so as to recognize traditional church
plans which cover employees of churches and church agencies. In
addition, the Church Alliance members support the removal of a
number of technical defects in the.law which do not recognize the
differences in the denominational structures of various churches.
Church Alliance members are concerned that many churches' plan
parti-ipants will not have p_11sioT, benefits provided for them if
they arc ;orced out ot church plan by ERISA requirements.

Bills to clarify the church plan definition supported by the Church
Alliance members have been introduced by Senator Herman E. Talmadge
of Georgia and Senator Lloyd Bentsen of Texas, (S . 3182). Similar
bills ha,,e been introduced in the House of RapresentatLves by Con-
gressman Barber B. Conable, Jr. of New York. Copies of these bills
and the introductory statements discussing them are attached to this
statement. Tho bills are su arized briefly below:

H.R. 12312 referred jointly to House Committee on Education
and Labor and House Committee on Ways and Means;

S. 3182 referred jointly to Senate Committee on Human
Resources and Senate Committee on Finance.

These bills are to amend the "church plan"
definition in ERISA Title I Section 3(33) to
recognize that church plans may cover agency
employees.

H.R. 12172 referred to the House Committee on Ways and Means;

S. 3172 referred to the Senate Committee on Finance.

These bills are to amend the "church plan" de-
finition in Internal Revenue Code section 414(e)
(Title II of ERISA section 10151 to recognize
that church plans may cover agency employees.

-6-
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APPENDIX

Letters of comments on proposed "church plan" regulations
to Commissioner of Internal Revenue:

- dated May 1977 from Darold H. Morgan, Chairman of
Churhc Alliance For Clarification of ERISA

- dated November 18, 1977 from Gary S. Nash, General Counsel
of Annuity Board of the Southern Baptist Convention

- dated October 7, 1977 from John D. Ordway, Executive Vice
President of The Pension Boards of the United Church of
Christ

- dated November 23, 1977 from John P. Persons, attorney for
The Ministers and Missionaries Benefit Board of-the American
Baptist Churches

"ERISA ANT) THE CHURCHES" prepared by John P. Persons Attorney-
I-Taw, Patterson, Belkn-P, Webb & Tyler, for meet,'ng of Board of

Managers of The Ministers and Missionaries Benefit Board of American
Baptist Churches, May 23, 1978.

Copies of introductory comments and proposed legislation:

- Comments on S. 3172, and S. 3182 by Mr. Talmadge

- Comments on H.R. 12172 by Mr. Conable

- Text of S. 3172

-7-
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May 20, 1977

Comissioner of Internal Revenue
Internal Revenue Service
1111 Consitution Avenue, N. W.
Washington, D. C. 20224

Attention: CC:LR:T

Re: Proposed Regulations Under Section
414(e), IRC, Defining "Church Plan"

Dear Sir:

This letter is written pursuant to the notice published

in the Federal Register dated April 8, 1977, inviting

comments on the definition of "church plan" as defined in

Section 414(e), IRC. These comments are r bmittti by the

hurth Alliance for Clarification of ERISA, an alliance of

church pension program chief executive officers acting on

behal-f of the pension programs of the denocinations listed

tn the left side of this page. We believe the regulations

to have been exceptionally well drafted. We have but

three comments.

First. All of the churches comprising the Church Alliance

permit an exceptional degree of freedom in the clergy and

lay personnel to pursue their ministry and careers according

to their own consciences. A minister will not necessarily

upon ordination continue without interruption until retire-

ment to serve his church in this precise capacity. He may

for a time during his career accept a post, for example, at

a drug rehabilitation center or child abuse agency. Nonethe-

less, the church plan may continue to cover the minister or
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Commissioner of Internal Revenue
Page -2-
May 20. 1977

former lay employee for the reason that the plan of his new

employer may require a period of employment before eligibility

to participate or may have no plan at all.

Ministers and lay employees are not munificently compensated. Nor

can they look forward to retirement benefits that are munificient.

A gap in pension coverage works real hardship on such persons.

Section 414(e) does not require that the employees of the church be

current employees. We assume that the proposed regulations do not

intend to require coverage solely of present employees in order to

meet the church plan requirements. There would seem to be no compelling

social or other policy for imposing such a condition. The underlying

princinis behind ERISA is to promote, rather thin to discourage,

coverage and portability.

Therefcorc, for purposes of ccvificatLen, we propose the addition

of the following language in Proposed Regs. 1l.414(e)-l(a):
"There is no requirement in section 414(e) ot this section
that the employees of a church or convention or association
of churches be current employees. Therefore, a church plan
will not fail to meet the requirements of section 414(e) or
this section merely because it provides coverage for ministers
and former lay employees of a church or convention or associa-
tion of churches, and, additionally, for plans described in
the special rule of paragraph (d), the agencies of such church
(or convention or association of churches)."

Second. In Proposed Regs. 51.414(e)-l(a), it is stated:

"If at any time during its existence a plan is not a church
plan because of a failure to meet th2 requirements set forth
in this section, it cannot thereafter became a church plan."

There is no support for this position in the legislative history of

ERISA that we can find.
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Commissioner of Inter.aal Revenue
Page -3-
May 20, 1977

When the final church plan regulations are promulgated, it will be

almost three years since the enactment of ERISA. It is quite possible

that a church in some minor way could have during this period failed

to qualify as a church plan in spite of all good faith efforts at

complying with the bare words of the statute. A rule that irrevocably

denies exemption for acts or failures to act during a period when no

regulations were issued is severe.

Practically no two church plans are alike in design or operation.

Yet Congress has attempted in Section 414(e) to embrace the design

and operation of the multitude of church plans in this country. This

problem of squeezing within the definition of church plan should not

be madc more intolerable than it is now by a rule that once a church

plan fails to qualify, it may never do so. Even with regulations,

many areas are unclear and will remain so for years.

Organizations described in Section 501(c) are granted exemption from

the income tax under Section 501(a). A Section 501(c)(3) organization

failing to meet, say, the "exclusively" test in one year may, by

changing its organization or operational characteristics, be a

501(c)(3) organization in another year. There is no more indication

in Section 414(e) than in Sections 501(a) or 501(c)(3) that Congress

intended that failure to meet the requirements of these sections be

perpetual.

Section 410(d) grants churches an irrevocable election to elect to

come within certain provisions of ERISA. There is no practical danger
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that a church plan might deliberately fail to meet the requirements

of church plan in order to avoid the irrevocability of this election.

The reason is that coming within these ERISA provisions offers no

conceivable advantage to a church plan.

Therefore, we would suggest that the above-quoted language be omitted

in its entirety.

Third. Under Section 414(e), a plan must be established and main-

tained for its employees by a church or convention or association of

churches. ULder Proposed Regs. |l.414(e)-l(e), a chur,:h inclues

a religious order or religious organization if such order or

organization (I) is an integral part of the church and (2) is engaged

in carrying out the functions of the church, whether as a civil law

corporation or otherwise.

Most church plans are administered by or funded through a pension

board. It is believed that at the very least these pension boards

carry out the functions of the church and are, therefore, included

as part of the church. It might be helpful, however, if the

Regulations give pension boards that administer or fund church plans

as an example of an organization that is engaged in carrying out the

functions of a church.
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Commissioner of Internal Revenue
Page -5-
May 20, 1977-

If you find any of the foregoing suggestions unacceptable, we

request that a public hearing be held on the proposed regulations

under Section 414(e), IRC. At such time a number of the members

and spokesmen of the Church Alliance will request the opportunity

to testify.

Respectfully submitted,

CHURCH ALLIANCE FOR CLARIFICATION
OF ERISA

By '-

Darold H. Morgan, President
Annuity Board ,if thej
Southern Bapti;L Lonvent 'n
511 North Akard Building
Dallas, Texas 75201
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ANNUITY BOARD OF THE SOUTHERN BAPTIST CONVENTION , 511 NORTH AKARO BUILDING DALLAS, TEXAS 75201 (214) 747.9Y

A
GARV I MASH

November 18, 1977

Commissioner of Internal Revenue
Internal Revenue Service
1111 Constitution Avenue, N. W.
Washington, D. C. 20224

Attention: CC:LR:T

Re: Proposed Regulations Under Section
414(e), IRC, Defining "Church Plan"

Dear Sir:

This letter is written pursuant to the notice published in the
Federal Register dated April 8, 1977, inviting comments on the
definition of "church plan" as defined in Section 414(e), IRC,
and pursuant to the notice published in the F-deil Register dated
September 7, 1977, inviting comments to be dt' veLd at a public
hearing held October 6, 1977 in Washington, D. C.

I testified at the public hearing on October 6, 1977. I am
enclosing with this letter a copy of my prepared testimony
delivered at that hearing.

I have noted an article which appeared in the November 7, 1977
issue number 162 of the BNA Pension Reporter on page A-7 concerning
the comments of Henry Rose, Pension Benefit Guaranty Corporation
General Counsel, concerning the proposed "church plan" regulations.
The article indicates that Rose has expressed objection to the general
rule established in the proposed regulations which would provide
that if at any time a plan fails to meet the requirements for being
a church plan, then it can never thereafter become a church plan.
Under this very harsh interpretation made in the proposed regulation,
the PBGC may find itself excessively entangled in church affairs
should it enforce the liability requirements of ERISA Section 4062
against an employer participating in a church plan, which inadvertent-
ly failed to meet the criteria of the proposed regulations. I
would urge you to reconsider this aspect of the proposed regulations.

The proposed regulations concerning "church plans" have evoked con-
siderable interest from the major denominations in the United States.
Should you pursue Mr. Rose's apparent suggestion to define
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the term "church" in the relations, I would respectfully request
to comment on the proposed definition prior to its becoming
adopted as a final regulation.

Resectfully submitted.

ary S. fash, General Courel

Annuity Board of the

Southern Baptist Convention

GSN:nt

Enclosure
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ORAL COtMI.ENTS TO THE INTERNAL REVENUE SERVICE BY GARY S. NASH ON

THF PROPOSEu REGULATiOnS RalTING TO CHURCH PLANS Ot OCTOil R G.1977

[11TRODUCTIONI

I Am GARY S. NASH, IN HOUSE GENERAL COUNSEL OF ANNUITY BOARD OF

THE SOUTHERN BAPTIST CONVENTION, 511 14ORTH AKARD, DALLAS, TEXAS

75201. ANNUITY BOARD OF THE SOUTHERN BAPTIST CONVENTION IS A

TEXAS NON-PROFIT CORPORATION, INCORPORATED IN 1918 TO PROVIDE FOR

THE RELIEF, SUPPORT, BENEFITS AND ANNUITIES OF MINISTERS AND LAY

EMlPLOYEES OF BAPTIST ORGANIZATIONS OF THE SOUTHERN BAPTIST

COIJVE:TION, ATTENDING THIS HEARING WITH ME TODAY IS DR, DAROLD
MORGAN, PRESIDENT AND CHIEF EXECUTIVE OFFICER OF THE ANNUITY

BOARD OF THE SOUTHERN BAPTIST CONVENTION.

MY COtMIENTS ON YOUR PROPOSED CHURCH PLAN REGULATIONS WILL PROVIDE

YOU WITH BACKGROUND INFORMATION ABOUT THE AUNt TY -OARD, INFOR-

MATION ABOUT CHURCH PLANo DEFINITION PROBLEM AREAS DURING THE

TRANSITIONAL PERIOD AND AFTER DECEMBER 31, 1982 AND I WILL. rONCLUDE

WITH SPECIFIC RECOMMENDATIONS CONCERNING THE REGULATIONS,

COHSTITUTI 0JAL OBJECTi0t1 TO JURISDICTiON
AT THE OUTSET, I STATE MY CONSTITUTIONAL OBJECTIONS, BASED ON THE

FIRST AMENDMENT FREE EXERCISE AND ESTABLISHMENT CLAUSES, TO THE

JURiSDICTION OF GOVERNMENTAL BODIES TO PASS LAWS AND REGULATIONS

RESPECTING CHURCH AFFAIRS AND THE MANNER AND POLITY THE VARIOUS

DE1lO14INATIONS HAVE SELECTED TO DISCHARGE THEIR RELIGIOUS MISSION,

UNLIKE HIERARCHICAL DENOMIlIATIONS OR QUASI IIIERARCIIICAL DENOMINATIONS,

THE SOUTHERlI BAPTIST CONVENTION USES A CONGREGATIOIIAL STRUCTURE

Et-PLOYI!IG A MULTITUDE OF CIVIL LAW CORPORATIONS TO CARRY OUT FUNCTIONS
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OF WORSHIP, PREACHING, EDUCATING, HEALING AND OTHER RELIGIOUS

MISSIONS AND MINISTRIES.

CONGREGATIONAL BAPTIST CHURCHES ARE AUTONOMOUS CHURCHES AND ARE

NOT SUB-PARTS OF A CHURCH, SOUTHERN BAPTIST CHURCHES BAND TOGETHER

THROUGH LOCAL ASSOCIATIONS, STATE CONVENTIONS AND THE SOUTHERN

BAPTIST CONVENTION TO PERFORM MINISTRIES WHICH MIGHT MORE EFFECTIVELY

OR EFFICIENTLY BE CARRIED OUT THROUGH THE USE OF POOLED FUNDS VOLUN-

TARILY GIVEN TO LOCAL CHURCHES BY INDIVIDUAL CHURCH MEMBERS,

THROUGH THE VOLUNTARY DOIIATIONS OF SOUTHERN BAPTIST CHURCHES TO THE

CO-OPERATIVE PROGRAM, MONIES ARE DISTRIBUTED TO SOUTHERN BAPTIST

CONVENTION ORGANIZATIONS AND STATE BAPTIST CONVENTIONS, AND STATE

CONVENTION ORGANIZATIONS TO CARRY OUT MINISTRIES WHICH SMALL IN-

DIVIDUAL CHURCHES ALONE MIGHT NOT OTHERWISE BE CAPABLE OF CARRYING

OUT.

STATE BAPTIST CONVENTIONS ESTABLISH ADDITIONAL BAPTIST ORGANIZATIONS

SUCH AS HOSPITALS, UNIVERSITIES, LOCAL MISSIONS AND CHAPLAINCY

PROGRAMS AND ALSO CONTRIBUTE TO THE ANNUITY BOARD ON BEHALF OF

MIdISTERS, AMOUNTS EQUALLING SPECIFIED AMOUNTS CONTRIBUTED ON

BEHALF OF MINISTERS BY LOCAL CHURCHES.

UNLIKE HIERARCHICAL CHURCHES SUCH AS THE ROMAN CATHOLIC CHURCH OR

THE CHURCH OF JESUS CHRIST OF LATTER DAY SAINTS, AND UNLIKE QUASI

HIERARCHICAL CHURCHES SUCH AS THE UNITED PRESBYTERIAN CHURCH IN

THE USA, WHERE THERE ARE CLEAR LINES OF RESPONSIBILITY, CONTROL AND
AUTHORITY, CONGREGATIONAL BAPTIST CHURCHES ARE WITHOUT CLEAR LINES

OF CONTROL FROM THE STATE BAPTIST CONVENTIONS AND FROM THE SOUTHERN

BAPTIST COrlVErITION. RATHER, CHURCH MEMBERS OF LOCAL CHURCHES ELECTED

AS TRUSTEES Oll BOARDS OF DENOM.1INATIONAL ORGANIZATIONS CONTROL THE

POLICIES OF THE VARIOUS DErOMINATIOINAL ORGANIZATIONS,

-2-
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10 CHURCH OR OTHER DENOMINATIONAL ORGANIZATION IS REQUIRED TO

PARTICIPATE III ANY OF THE RETIREMENT ANNUITY OR WELFARE BENEFIT

PROGRAMS PROVIDED THROUGH THE ANNUITY BOARD OF THE SOUTHERN BAPTIST

CONVENTION, PARTICIPATION IS STRICTLY VOLUNTARY,

HOiEVER, THE ANNUITY BOARD HAS BEEN ABLE TO SERVE THE UNIQUE RE-

QUIREMENTS OF THE SOUTHERN BAPTIST CONVENTION AFFILIATED CHURCHES AND

DENOMINATIONAL ORGANIZATIONS ESTABLISHED TO CARRY OUT THE FUNCTIONS

AND MINISTRIES OF CHURCHES,

SOUTHERNj BAPTIST MINISTERS AND LAY EMPLOYEES ARE HIGHLY MOBILE,

CHANGING FROM CHURCH TO CHURCH, FROM CHURCH TO OTHER DENOMINATIONAL

ORGANIZATION, FROM DENOMINATIONAL ORGANIZATION TO DENONINATIOIIAL

ORGANIZATION AND VICE VERSA,

THE ANNUITY BOARD HAS DIFFERENT INVESTMENT POOLS TO FUND RETIREMENT

ANNJUITY AND RELIEF BENEFITS, DEPENDING ON THF NATURE AN, TIE PAll .R

PARTS OF THE PROGRAM IN WHICH A DENOMINATIONAL EMPLOYEE MAY BE PAR-

TICIPATING,

ONE PART OF THE ANNUITY BOARD PROGRAM IS MAINLY FOR MINISTERS, AND

IT RECEIVES CONTRIBUTIONS FROM THE MINISTER' S CHURCH AND MATCHING

CONTRIBUTIONS FROM THE STATE CONVENTION WHERE THE CHURCH IS LOCATED.

ANOTHER PART OF THE PROGRAM IS SIMILAR TO A THRIFT PLAN OR MONEY

ACCUMULATIONJ PLAN AND BOTH MINISTERS AND OTHER DENOMINATIONAL UIPLOYEES

PARTICIPATE IN THIS PART IF THEY SO DESIRE.

A THIRD PART OF THE PROGRAM PROVIDES FOR A VARIABLE ANNUITY BENEFIT
AS A SUPPLEMENT TO PARTICIPATION IN ONE OF THE OTHER PHASES OF THE

PROGRAM. THIS VARIABLE PART OF THE PROGRAM IS OPEN TO ANY DErIOMI-

IIATIOIAL EMPLOYEE WHO IS ALSO PARTICIPATING IN SOME OTHER PHASE OF

THE PROGRAM.

-3-
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THERE ARE NO ORGANIZATIONS PARTICIPATING IN ANNUITY BOARD PROGRAMS

WHICH ARE OTHER THAN CODE SECTION 501(c)(3) ORGANIZATIONS, THE

ANNUITY BOARD HAS NO PLANS MAINTAINED PRIMARILY FOR EMPLOYEES

EMPLOYED IN CONNECTION WITH UNRELATED TRADES OR BUSINESSES.

PROBLEM AREAS
THERE IS A GREAT DEAL OF CONCERN OVER WHAT THE INTERNAL REVENUE

SERVICE AND THE DEPARTMENT OF LABOR ARE GOING-TO DECIDE ARE 'AGENCIES'

WHICH CANNOT PARTICIPATE IN CHURCH PLANS AFTER DECEMBER 31, 1982.
WE ARE CONCERNED ALSO AS TO WHETHER CHURCH PENSION BOARDS WILL BE.

ABLE TO CONTINUE TO SERVE THESE AGENCIES AFTER 1982, SINCE TFE

SEVERAL ERISA DRAFTING COMMITTEES WERE APPARENTLY UNAWARE OF THE
EXISTENCE OF CHURCH PENSION BOARDS,

BAPTIST SCHOOLS AND HOSPITALS HAVE PARTICIPATED IN ANNUITY BOARD

PROGRAtMS NOT ONLY BI.CAUSE OF THE Q'!ALITIES OF Ti;. PROGRAMS SUT ALSO

BECAUSE OF THE INHERENT DENOMINATIONAL TIES,

THE GOVERNMENT-MANDATED DIVISION OF AGENCIES Fe-OM CHURCHES IN CON-

TEXT OF CHURCH PLANS IS VIEWED WITH ALARM NOT ONLY BECAUSE OF THE

INVOLUNTARY BREAKING OF RELIblOUS TIES, BUT ALSO BECAUSE OF THE

INCREASED ADMINISTRATIVE COSTS FOR BOTH THE EXEMPT CHURCH PLAN AND

THE NEW NON-EXEMPT AGENCY PLANS.

WE FEEL THAT DURING THE TRANSITION PERIOD, OUR JOINT FUNDED DE-

NON;INATIOrIAL ANNUITY PROGAM IS ENTITLED TO BE TREATED AS A CHURCH

PLANJ,

RECOIEiDATIOiIS
THE REGULATIOtNS SHOULD RECOGNIZE AS CHURCH PLANS JOINT FUNDED DE-

NOMNATIOIJAL ArIUITY PrOGRAtlS ESTABLISHED AND MAINTAINED THROUGH

CHURCH PENSION BOARDS.
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WE CONCUR WITH THE OTHER DENOMINATIONAL PENSION BOARDS REPRESENTED

THROUGH THE CHURCH ALLIANCE FOR CLARIFICATION OF ERISA IN ALL POINTS

PRESENTED I THE LETTER OF COMMEIITS TO THE COMMISSIONER, DATED MAY

20, 1977, CONCERNING THE PROPOSED CHURCH PLAN REGULATIONS. IN

THIS EXTREMELY COMPLEX AND SPECIALIZED AREA OF CHURCH PLANSi IN

THE ERISA CONTEXT, IT CERTAINLY APPEARS HARSH AND UNFAIR TO IMPOSE

All INCURABLE AND PERPETUAL BANISHMENT FROM CHURCH PLAN STATUS

FOR A DENOMINATION PLAN WHICH, IN SPITE OF GOOD FAITH EFFORTS AT

COI.IPLYING WITH THE STATUTORY CHURCH PLAN DEFINITION, FAILED TO

MEET IT. WE THEREFORE STRONGLY URGE THAT THE FOLLOWING LANGUAGE

FROM SECTION 1.414(E)-l(A) BE DELETED IN ITS ENTIRETY:
"IF AT ANY TIME DURING ITS EXISTENCE A PLAN

IS NOT A CHURCH PLAN BECAUSE OF A FAILURE

TO MEET THE REQUIREMENTS SET FORTH IN THIS

SECTION, IT CANNOT 1L.RILAFTER BECOMiE A

CHURCH PLAN.
m

WE URGE THAT A DENOMINATIONAL. PENSION BO;RD WHICH "UiDS OR ADMINISTERS

CHURCH PLANS BE GIVEN AS AN EXAMPLE OF AN ORGANIZATION THAT IS EN-

GAGED IN CARRYING OUT THE FUNCTIONS OF A CHURCH. CHURCH PENSION

BOARDS ARE INTEGRAL IN THAT THEY PERFORM VITAL AND NECESSARY FUNCTIONS

FOR THE EXISTENCE OF THE CHURCHES,

C0,CLUSIOi
THE VARIETY OF ORGANIZATIONAL STRUCTURES OF THE VARIOUS RELIGIOUS

DEOLINATIONS PRESENT IN THE UNITED STATES APPEAR TO POSE A VERY

DIFFICULT PROBLEM FOR REGULATIONS TO DEAL WITH IN THE "CHURCH PLAN"

CONTEXT SINCE "CHURCH" HAS SO MANY DIFFERENT MEANINGS AND CONNOTATIONS,

HOT ONLY IN THE TAX LAWS BUT ALSO FROM ONE DENOMINATION TO ANOTHER

YOU WILL FIID THAT DEIO1.I NATIONAL PENSION PROGRAMS HAVE GENERALLY

-5-
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A GREATER DEGREE OF CONTROL IN THE PLAN MEMBER THAN OTHER PLANS OF

PROFIT MAKING ORGANIZATIONS. YOU WILL ALSO FIND THAT DENOMINATIONAL

PENSION PROGRAMS MAY HAVE A GREAT DEAL OF DIFFICULTY FITTING INTO A

GOVERNMENT DEFINED AND ENFORCED UNIFORMITY FOR EXEMPT CHURCH PLAN

STATUS. FOR THAT REASON I URGE THAT THE REGULATIONS YOU ADOPT BE AS

FLEXIBLE AS REASONABLY POSSIBLE UNDER THE LAW,

THANK YOU,

-6-
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The Pension Boards UN/TEo CHURCH OF CHRIST

JOHN 0 OOWAY

October 7, 1977

Director, Legislatiun and Regulation Branch
Office of Chief Counsel
1111 Constitution Avenue, N.W.
Washington D. C. 20224

Re: Proposed regulations defining the
term "Church Plan".

Dear Sir:

At the conclusion of the hearing on the proposed regulations to
define the term "Church Plan", it was indicated that any further
written comment concerning the subjects discussed would be welcome.

During the hearing presentation, two individuals sungested that
the regulations, when issued, include a church pension board as an
example of the type of entity that would be considered to be within
the definition of Church or an Association or Conve.tion of Churches.
In each case, Ms. Kahn asked the individual how one would distinguish
a pension board from the other agencies of the church.

A realsiin board is clearly distinguishable trom other types of
agencies of the church. A pension board is carrying out the internal
administration of the church necessary for the church as a whole
to function. Other agencies dealing with the public as a whole or
some segment of the public are pursuing their ministry by the
provision of some charity or service for the people of the community.
There is a distinct difference between the two.

Ultimately all of the work of the church is intended to benefit the
community and there has been considerable discussion over which
functions are deemed to be functions of a church and which functions,
when carried out by a separate entity of a church, are such that the
entity is considered an agency not exempt from the Employee Retirement
Income Security Act of 197. The questions related to such functions
as health care, education, care for the aged or disabled, etc.; when
such functions are carried out by the church through the provisions
of service to the public, and whether or not such functions are
functions of a "church" are not required to be answered to differentiate
bettieen a pension board and an agency of the church. Congress has
established a difference between "churches" and such "agencies", at

THE R4%UITY FUND FOR cOTEOAToAL t'-LNISFERS BOARD OF PENSIONS AND RELIEF OF THE EVANGELICAL AND RWORMED CHURCH

RcvIRENN FuF~o ron LAY WVORS UNITED CHURCH BOARD FOR MINISTERIAL ASSISTANCE

E'nC'he 011cCS 29 PARK AVENuE SOUTH, NEW YORK, N Y 10010 212 4T5 2121
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Director, Legislation and Regulation Branch -2- October 7, 1977

least for the purposes of ERISA. Accordingly, I only deal with the
carrying out of the functionsof a church in the more traditional sense.

In that sense, the A!;ect functionsof a church are carried out in the
local community in some building usually built and paid for by a congre-
gation who also employs a minister and others to carry out or supervise
the specific functions performed within that church and to the congregation
and community. This would include Sunday services in a christian church,
baptism, marriage, funerals, communion, counselling, and a myriad of
other items. There would normally be a Sunday School.for children, a
choir, a youth group, as well as an adult group, a women's group, a men's
group, and a wide variety of committeesdealing with specific needand
concerns in religious and spiritual matters, of the congregation, of the
community, and throughout the world.

Because these concerns are common to virtually all churches, and within
a specific denomination, have a common religious interpretation as a
basis for dealing with such concerns, regional and national bodies are
established to assist in the efficient implementation of those concerns.
In a hierarchical church the national bodies would commonly be looked
at as the "Church" carrying out the functions of the church through the
local congregations which are normally owned or controlled by that national
body. In a congregationally structured church, the general public would
still view the national bodies as the "church". However, in this type
structure, the national oi regional bodies do not control tht_ local
congregations, and in most cases do not directly carry out the commonly
thought of functions of the church. However, their role is essential -
to the functions of those local congregations and they are an integral
part of the church as a whole.

These. fun:tions ir.clude suc, tnings as the publication of hymnals, church
school materials, support of new congregations, assistance in the place-
ment of ministers, supervision and coordination of missionary activities,
coordination and assistance in the activities of local congregation in
their individual ministries, financial aid for the building or extension
of church facilities, and on through virtually every element of the
operation of a local church, not to mention national leadership of the
denomination.

One could say that such-elements could be provided by some other source
but such an answer does not recognize the circumstances of the church.
When a church of a particular denomination wants a hymnal, they need
one -which reflects the theological thinking of that denomination, not a
publication that some secular organization would compile, and it certainly
is not practical to say that each local congregation should publish their
own.

Similarly, when a congregation wants to build a new church or an extension
to its existing structure, it could be said that they could borrow money
from some local lending facility. Again, that solution is not possible
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in a great number of situations. While a church structure may cost
substantial amounts to build, its value In the market place is usually
limited to its use as a church. A bank attempting to foreclose on a
church building has two basic problems. First, the building is un-
saleable unless there happens to be another congregation in the area
that needs a building. Accordingly, the value of the property is often
limited to the value of the land. Second, the bank Incurs a substantial
public relations detriment when their foreclosure becomes public knowledge.
As a practical matter, normal mortgage financing does not adequately meet
the needs of a church.

Another circumstance with which national and regional bodies must deal is
the employment and maintenance of the ministers of the denomination. A
church cannot, as a practical matter, go to an employment agency to locate
a minister. A church looking for a new minister necessarily wants a
minister that adheres to the principlesof that denomination. This normally
requires knowledge of those ministers within the denomination who are
either presently unemployed or who are seeking, or willing to consider,
a change from their present employment. A national body relating to this
concern meets the needs of both the local congregation and the minister
who must fulfill his calling in a variety of settings over the period
of his working career. The maintenance of that minister over his career
and beyond his working yeirs is the continuin concern of the local church
and the church as a whole as it Is only through an effective ministry that
the primary function% or the chg.ch can be effectively pursue. This in-
cludes current Income ano housing, but also include, provision for health
care, disability income, survivor benefits, and retirement income for the
minister and his dependents.

Again, it could be said that such benefits could be obta'nee from other
sources, but sucha position again does not recognize the facts of a ministry
within a church. While mini;ters commonly will devote an entire career
within a single denomination, their ministry will move within the
denomination from church to church to agency, and back to another church.
The great majority of churches will have, at most, three full time employees,
and a large number will have only one, the minister. Other services of
the church (teaching, clerical, choir director, etc.) will be obtained
from persons within the congregation on a part time basis either as unpaid
volunteers or fur minimal compensation.

Under such circumstances, the costs of obtaining individual benefit packages
for the employed individuals is prohibitive in cost as group coverages
would not be available, Impractical for the participants because of the
necessity of changing coverages with each change In the minister's employment.
and impossible for those most in need who Incur health or other problems
making them uninsurable with the organization selected by their next
employer for the provision of such benefits. Further, It should be noted
that separate pension benefits provided by each Individual entity employing
the minister, even if in full compliance with ERISA, could well result in
the minister receiving no benefit whatsoever. The minister will commonly
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work In a particular entity for less than ten years, as he or she will
usually want to change the setting in which his or her ministry is per-
formed. This may simply be a desire to move between an urban or rural
setting or to a larger or smaller church, but may well include a wish
to impact on a particular social concern such as drug abuse, prison
rehabilitation, mental health, etc. Termination of service at any entity
with less than ten years service could result in forfeiture of the accrued
benefit if the individual were in a plan covered by ERISA. This is not
true of any church pension system of which I am aware, where service Is
consistently viewed as service to the denomination as a whole. These
benefits are the benefits provided through the pension boards of the
various churches for the ministers and lay employees of such churches.
In addition, many pension boards, Including the Pension Boards of the
United Church of Christ, administer other funds which provide additional
financial help to the ministers and his or her dependents when special
financial needs arise. This would include such things as assistance with
medical or hospitalization costs not covered by a health Insurance plan.
needed funds during periods of temporary unemployment, education assistance
to the children of deceased ministers, monthly aid to ministers or spouses
of deceased ministers whose income during working years was insufficient
to generate even a moderate pension benefit, recognizing that there
continues to be a large number of ministers still living who retired
before social security even became available to ministers.

These functions of a pensions boa-d are a necessary function of a national
church L'ody, wfei.htr carrieoC out in a hierarchical church structure
where the national body Is represented in a single head and operates a
pension board, or in a congregational church structure where the national
body is a group of individual entitles each charged with a particular
area of the church's concern (be it Internal administration, or national
or v'crld wide pursuit of its ministry), one of which Is the maintenance
of the ministry'through the administration of programs for their health,
welfare, retirement, and relief through a pension board. The pension
boards, as such, are an Integral part of the church and, as such, are
a necessary part of carrying out the functions of the church so as to be
considered a part of the church.

Accordingly, I submit that a pension board could properly be used as an
example of the type of-entity that is a church, or an association or
convention of churches, and could properly be distinguished from church
"agencies" that perform other services to or for the community or for
individuals who are not a part of the church structure engaged directly or
indirectly In carrying out the functions of a "church".

Sincerely,

JDO/dek
BCC: James W4. Quiggle

.Gary S. Nash
John Redmond
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ber 23, 1977

Attention: CC:LR:T (LR-193-74)

Re: Proposed Regulations Under Section
414(e), IRC, Defining "Church Plan"

Dear Sir:

By letter dated October 14, 1977, nur client,
The Ministers and missionaries BerRfit Board ,f iieeiran
Baptist Churches, advised ycu of its desire t- suL-nit
additional information and comments for your corsider-
ation in connection with the final regulations under
section 414(e) of the Internal Revenue Code, relating
to the exemption of church plans from ERISA. Wc are
enclosing a letter sign,d by the Reverend Dean it. Wright,
Executive Director of The Ministers and Missionaries
Benefit Board of American Baptist Churches, providing
such additional information and comments.

On pages 24 and 25, Rev. Wright points out that
the large majority of church pension plans, including the
one administered by The Ministers and Missionaries Benefit
Board, are not "qualified plans" under section 401(a) of
the Internal Revenue Code. Instead, they provide pension
benefits for ministers and lay employees in the form of
annuities under section 403(b) of the Internal Revenue
Code. Accordingly, these "section 403(b) plans" do not,
in general, come within the provisions of Title II of
ERISA, which pertains primarily to "qualified" plans.
It is our understanding, however, that a section 403(b)
plan may constitute an employee pension benefit plan for
purposes of Title I of ERISA, and also, perhaps under
certain circumstances, for purposes of Title IV of ERISA.

M .N •.amm• •

RECEIVED

NOV 2 1, "17

LEGALS$!.;.C*.S
ANNUItt SkRo. s8
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The definition of a *church plan* is the same for purposes
of all three titles of ERISA As discussed more fully in
Rev. Wright's letter, this may help to explain the com-
ments made by several church pension boards at the hearing
on October 6, 1977 with respect to the coverage of "former
employees* under a section 403(b) church plan.

The American Baptist denomination is grateful
for the opportunity it has been given to submit additional
commsents for consideration. We shall be happy to provide
any further information which might be of assistance.

Sincerely yours,

ohnP.erons

Enclosure
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TilE MINISTERS AND MISSIONARIES BENEFIT BOARD
of the

AMERICAN BAPTIST CHURCHES

475 Riverside Drive, New York, New York 10027

November 23, 1977

Commissioner of Internal Revenue
1111 Constitution Avenue
Washington, D.C. 20224

Attention: CC.LR:T (LR-193-74)

Res Proposed Regulations Under Section
414(e). IRC, Defining "Church Plan"

Dear Sir:

The purpose of this letter is to pF wvide a..-

Treasury Department and the Internal Revenue Service witu

additional information and comments which we believe will be

helpful in the preparation of final regul.-tions under sec-

tion 414(e) of the Internal Revenue Code, relating to church

plans."

This letter will focus primarily upon two impor-

tant considerations that we believe have not been adequately

stressed in the comments heretofore submitted. These are

(1) the origins, structure and role of a "church pension

board" such as our organization, and (2) the principles of

U.S. constitutional law which underlie the exemption granted

by Congress to "church plans" in ERISA, and which should be

adhered to in promulgating final regulations under section



948

-2-

414(e) in order to avoid unconstitutional entanglements

between government and religion that the Congress did not

intend.

In the light of the factual and legal background

provided by the foregoing considerations, we shall, in con-

clusion, restate briefly the specific comments we have

previously made with respect to the proposed regulations and

explain why they are important to the American Baptist

denomination.

1. The Origins, Structure and Role of a Church Pension Board

Many "church plans* are administered or funded by

pension board, separate corporate entities that are asso-

ciated with and controlled by the churches and other reli-

gious bodies of the denomination. Because of the differ-

ences in beliefs, structures and practices among the various

religious denominations, there are wide variations in their

pension boards and the plans administered by these boards.

At the same time, however, there are many points of simi-

larity.

Virtually all of thece pension boards were estab-

lished and in operation many years prior to the enactment of

ERISA. It seems reasonable to assume, therefore, that when

Congress exempted Ochurch plans' from the requirements of

ERISA, it intended to include within the exemption -- espe-
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cially during the transitional period that ends on December

31, 1982 -- the plans administered by these church pension

boards as they existed on January 1, 1974. it may therefore

be helpful for the Service and the Treasury Department to

know how the pension board of the American Baptist denomina-

tion came into being, what its organizational structure is,

from what sources its funds have been derived, and what

programs it carries on for the benefit of the ordained

ministers, missionaries and lay employees of the denomi-

nation.

The Ministers and Missionaries Benefit Board of

American Baptist Churches (the "Board") is one of four

separaLoly incocl)raed national organizations established

by the American Baptist denomination to carry out its work.

The denomination consists of approxim-tely 6,000 lozal

churches, and numerous other affiliated religious and char-

itable organizations, throughout the United States. These

churches and affiliated-organizations make up the institu-

tional structure of the denomination. There are approxi-

mately 1,500,000 individual members of the local churches of

the denomination. Consistent with Baptist congregational

beliefs, each of the local churches is separate, independent

and autonomous.

The principal coordinating and directing entity of

the denoinination is American Baptiut Churches in the U.S.A.
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(NABCO). ABC was formed as an unincorporated association in

1907 and was incorporated by a special act of the New York

legislature in 1910. Its present name was adopted in 1972

when the denomination completed a major revision of its

organizational structure. Prior to 1172 ABC was known first

as the Northern Baptist Convention, and later as the Ameri-

can Baptist Convention.

At the first annual meeting of the then Northern

Baptist Convention in 1908, a commission of seven was ap-

pointed to consider the needs of aged and disabled ministers

and their widows and orphaned children. At that time, the

dire economic straits of superannuated Baptist ministers and

missionaries was a cause of great concern to the denomina-

tion. Because of the low salary levels that prevailed it

was impossible for most individual ministers and mission-

aries to set aside, out of current compensation, a suffi-

cient amount to provide for their cost of living after

retirement or disability, or to provide for their widows and

dependent children in the event of their death prior to

retirement. The commission was instructed to address itself

to this problem, which was one that could not be solved at

the local level but only on a denomination-wide basis through

the combined efforts of the autonomous local churches and

other church bodies.
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Because the commission was without funds, little

was accomplished until May, 1911 when an anonymous layman of

the denomination offered to contribute $50,000 towards a

fund for the relief of superannuated and disabled ministers

and missionaries, on condition that by December 25,. 1911 an

additional $200,000 be obtained from other sources for the

same purposo. In August 1911 the Ministers and Missionaries

Benefit Board was organized in unincorporated form and a

financial campaign was undertaken to raise the additional

$200,000. Through the help of many generous members of the

denomination, including Mr. John D. Rockefeller, Sr.,

the goal of $200,000 was met by the December 25 deadline.

By this action, the denomination took the first step toward

providing an adequate retirement income to the ministers and

missionaries (and their families) who carry on the denom-

ination's work.

The question then arose as to whether this func-

tion could best be carried on by having the Ministers and

1/ In 1917 another denomination-wide fund raising campaign
was launched, and by 1919 a total of $2,000,000 had been
raised through contributions to the Board. Taking note
of this progress, Mr. John D. Rockefeller, Sr. then made
a matching gift of $2,000,000, bringing the Board's endow-
ment fund to $4,000,000. Mr. Rockefeller's interest in
the work of the Board continued during the 1920's, and
ultimately he contributed a total of $6,900,000 to the
Board's endowment. The enclosed Annual Report of the
Board for 1976 contains a complete list of gifts and
legacies (of $1,000 or more) that have been made to the
Board for its corporate purposes.
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Missionaries Benefit Board continue as an unincorporated

branch of the Northern Baptist Convention itself, or whether

a new entity should be established which would be legally

separate from the Convention, but subject to its overall

direction and control. After careful consideration, the

decision was made by the denomination to follow the latter

course. This decision led to the incorporation of the

Ministers and Missionaries Benefit Board, in 1913, by a

special act of the New York legislature.

From the start priority was given to the develop-

ment of a pension plan for Baptist ministers and mission-

aries. This plan was initially called the Retiring Pension

Fund, and it was administered by the Ministers un-. klssion.

aries Benpfit Board pursuant to the Board's mandate as set

forth in its original Act of Incorporation: *to administer

-its funds for the benefit of worthy Baptist ministers and

Baptist missionaries, their wives or widows, and their de-

pendent children...." Dues were set at 6 percent of com-

pensation, but since it was recognized that many ministers

would be unable to pay even this small amount, the Board

provided, from its endowment, a subsidy ranging from 65 to

75 percent. In effect the member's annual dues to the

Retiring Pension Fund amounted to approximately 1.8 percent

of compensation.
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During the 1930's and 1940's efforts were made to

enroll ministers and missionaries of the denomination in the

Retiring Pension Fund. Increased membership required greater

reserves, over and above the dues received from members, and

a total of $4,000,000 was placed in the Retiring Pension

Fund for this purpose. Of this $4,000,000, $1,800,000 was

provided through a denomination-wide fund raising campaign

for American Baptist missions, and the balance was provided

by the endowment fund. After the Retiring Pension Fund was

firmly established, steps were taken periodically to in-

crease the dues in order to improve the level of retirement

benefits.

In the 1950's the Board was canf',onc-d with the

question of how to distribute, equitably, increasingly

available resources to meet growing retirement needs. After

a thorough study, the Board in 1965 established a variable

annuity program to replace the Retiring Pension Fund, which

had provided only fixed annunities. The new variable an-

nuity program, called the American Baptist Churches ("ABC")

Retirement Plan, provides for the issuance of annuities

pursuant to Section 403(b) of thi Code. Virtually all

members of the Retiring Pension Fund have transferred to the

ABC Retirement Plan. Also in 1965 the ABC Retirement Plan

was opened to lay employees of the churches and other affil-

iated organizations of the denomination pursuant to an

33-549 0 - 78 - 61
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amendment of the Board's charter. This was done in recog-

nition of the fact that the denomination has a responsi-

bility to provide for the retirement of its lay employees as

well as for its ministers and missionaries.

Since the early 1960's the Board has sought to
2/

accomplish its mission- of providing for the welfare and

maintenance of ministers, missionaries, and lay employees

who serve the denomination by providing additional benefit

programs such as: (1) The Annuity Supplement, which pro-

vides a means whereby participants can increase their

retirement income through the purchase of supplemental

variable annunities under salary reduction arrangements; (2,

The M b M Death renef~t Plan, which provides group term life

insurance protection for active members prior to retirement;

2/ The purposes of the Board as now set forth in its Act
of Incorporation are as follows:

Sec. 2. The objects of the corporation shall be to
administer its funds for the benefit of ministers and
missionaries who have served the Baptist denomination,
their spouses or surviving spouses and their dependent
children, and to attain these objects either directly
or through the medium of related organizations; to
cooperate with such organizations in securing, so far
as practicable, uniformity in the methods for the
extension of such aid; to promote interest in the
better maintenance of the ministry; also, to receive
and administer funds to provide benefits to other
persons who as employees have served the Baptist de-nomination, and to their spouses or surviving spouses
and their dependent children; and to adopt such mea-
sures to these-ends as may be recommended by AmericanBaptist Churches in the U.S.A.
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and (3) The ABC Medical Plan, which provides medical and

hospital benefits to participants and their dependents, both

before and after retirement. The Board also provides grants

and emergency assistance to needy American Baptist ministers

and missionaries and their families. In addition, it main-

tains a program of salary support for ministers who work for

Baptist employers that are'unable to pay compensation that
3/

the Board considers adequate.

Income from the Board's general Tund (as distin-

guished from funds that are allocable to the various benefit

plans or otherwise legally restricted) is presently used to

meet all of the administrative expenses of the retirement,

death benefit and medical plans. Income from the general

fund is also used to provide supplementary benefits, such

as: (1) emerqency assistance to active anC retired min-

isters and their families experiencing financial hardship,

(2) supplemental grants to retired ministers and mission-

aries and their surviving spouses who are in serious finan-

cial need, (3) grants to augment low annuity payments, (4)

medicare premiums for retired participants who are over age

65, and (5) support for orphaned children.

3/ A more complete summary of the history of the Board and
its programs is set forth in the enclosed excerpt from
the Annual Roport of the Board for 1971, which was the
Board's 60th anniversary year. Also enclosed is a copy
of the Annual Report for the year 1976,
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Although the Board is separately incorporated and

has been determined by the Service to be exempt from federal

income tax under Section 501(c)(3) of the Code, it is an

integral part of the American Baptist denomination and of

American Baptist Churches in the U.S.A. In carrying out its

corporate functions, the Board is subject to the supervision

and control of the American Baptist denomination, as exer-

cised through the ABC and its affiliated societies and

agencies. The Board's Act of Incorporation provides that in

carrying out its purposes, the Board shall "adopt such

measures to these ends as may be recommended by American

Baptist Churches in the U.S.A." The Board is supervised by

a board of dir.c-t.lrs calledd "managers") varying between

twelve and eighteen in number. At least nine of the man-

agers of the Board are elected by the ABC, and an additional

three of the managers are elected by the boards of directors

of three other denominational bodies which are supervised

and controlled by the ABC. The Board is required to submit

an annual report to the ABC, and the ABC has the power to

instruct the Board with regard to its general policies. The

By-Laws and regulations adopted by the Board with respect to

its organization, the management and disposition of its

assets, the duties and powers of its officers and the man-

agement of its affairs are subject to confirmation by the

ABC. The time and place of the meetings of the Board may be

determined by the ABC.
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in view of the foregoing, we believe and stren-

uously maintain, that the Board is included within the term

"church" as described in S 1.414(e)-i(e) of the proposed

regulations -- namely, a "religious organization (that) (1)

is an integral part of a church, and (2) is engaged in

carrying out the functions of a church, whether as a civil

law corporation or otherwise." We believe that one of the

essential functions of a church -- whether organized along

congregational or hierarchal lines -- is to provide (during

active employment and after retirement) for the welfare of

the persons who carry on its work, and without whom the

church could not function. At the hearing ozi Cc.ober 6,

1977 ve requested that this conclusion be made explicit in

the regulations, and we were surprised and disturbed when

this suggestion was questioned by at least one of the gcv-

ernment representatives present at the hearings. Ie hope

that the information prevented above will help to clarify

this issue, and that the final regulations will specifically

recognize a church pension board as an organization that

carries out the functions of a church.

Moreover, returning to a point mentioned earlier.

in this letter, we believe that Congress intended that the

plans being administered for the American Baptist denomina-

tion by our pension board on January 1, 1974 (and also the

plans then existing of other denominations) be included
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within the exemption accorded "church plans" at least until

January 1, 1983, and thereafter if the plans do not cover

church-related "agencies". Understandably, Congress did not

have detailed information as to the coverage provided under

all church plans in existence on January 1, 1974, and it

therefore enacted specific coverage limitations with respect

to only two situations. First, it provided that employees

of unrelated businesses operated by churches may be covered

by an exempt church plan so long as the plan is not pri-

marily for their benefit. Second, it provided that em-

ployees of church-related "agencies" may be covered by an

exempt church plan until 1983 but not thereafter. Other-

wise, the definition of an e::enipt church plan vas set forth

in more general terms, and t~he details as to other questions

that would inevitably arise were left to be filled in by

regulaticns and d.laiisLrat~.ve ru.iigs. We believe that

Congress intended these questions to be resolved in such a

way as to avoid the risk of unconstitutional interference by

the federal government in the programs that have been estab-

lished by churches for the purpose of providing retirement

and welfare benefits to the persons through whom the churches

carry out their religious mission.

2. Constitutional Principles that Should Be Adhered to

in the Formulation of the Final Regulations

The only explanation in the Congressional committee

reports regarding the reasons for the exemption of church
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plans under ERISA appears in the following extract from the

Senate report explaining why church plans were not made

subject to the plan termination insurance requirements of

ERISA:

"At the option of an exempt church (or of a
convention or association of churches), plans
covering its employces may be included in the
insurance coverage. The coxmraittee is concerned
that the examinations of books and records that
may be required in any particular case as part
of the careful and responsible administration
of the insurance system might be regarded as an
unjustified invasion of the confidential rela-
tionship that is believed to be appropriate with
regard to churches and their religious activities.
However, if the church itself hs determined to
consent to such examinations, to the premium. ta.:
payments, and to the contingent employer liabili-
ties, then it may elect to have the insurance
program apply to its plan or plans. . .. ."/

Although this statement was made wich rifereac: tu

the plan termination insurance provisions, it seems clear

that the same reasoning underlay the exemption accorded to

church plans from the provisions of Titles I and II of

ERISA.

By exempting church plans from ERISA, Congress was

endeavoring to adhere to the long established principle of

separation of church and state as expressed in the First

Amendment: "Congress shall make no law respecting an

establishment of religion, or prohibiting the free exercise

4/ Sen. Rep. 93-383, 93rd Cong., 2d Sess., 1974-3 C.D.
Supp. 160.
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thereof . . . . 0 As observed by Mr. Justice Black of the

United States Supreme Court thirty years ago, this language

in the-First Amendment "was intended to erect 'a wall of5/
separation between church and state.'"

In more recent decisions the Supreme Court has

applied a three-part test in-determining the constitution-

ality of statutes calling for governmental action raising a

question under the religion clauses of the First Arendment.

The third part of this test, which is directly relevant to

the present discussion, requires that "the statute must not6/
foster an excessive government entanglement with religion."-

As Mr. Justice Blackmun stated in a case under the

religion clauses decided onl la.;t year:

"The importance of avoiding persistent and
potentially frictional contact between
governmental and religi is authorities is
such that it has been h: d to justify the
extension, rather than the withholding, of
certain benefits to religious organizations.
The Court upheld the exemption of such or-
ganizations from property taxation partly
on this ground. Walz v. Tax Cormnission,
397 U.S. 664, 674-675, 90 S. Ct. 1409,
1414-1415, 25 L.Ed.2d 697 (1970)."7/

Mr. Justice Harlan, in a separate opinion in the

Walz case, supra, warned of the constitutional problems that

5/ Everson v. Board of Education, 330 U.S. 1, 16 (1947).

6/ Lemon v. Kurtzman, 403 U.S. 602, 613 (1971).

2/ Roomer v. Board of Public Works of Maryland, 426 U.S. 736,74 at n. 15 (1976).
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are raised by governmental programs "whose very nature is

apt to entangle the state in details of administration"
8/

of church functions. In Lemon v. Kurtzman, supra, the

Supreme Court held unconstitutional a state statute supple-

menting the salaries of teachers in Catholic parochial

schools because the statute created a "relationship pregnant

with dangers of excessive government direction of church9/
schools and hence of churches."-

If ERISA were applied to the plans that churches

have established for the welfare of their ministers and lay

personnel, it would be difficult to imagine a situation that

would be more "pregnant with dangers of excessive government

direction" or more likely "to entangle the state in details

of administration" of a vital church function.

If subject to ERISA, church plans would be re-

quired to file detailed and extensive annual reports with

the Federal government -- a requirement which the churches

believe would erode their rights under the First Amendment.

Non-compliance with the reporting requirements could lead to

governmental enforcement actions, and even criminal prose-

cution, against the church officials who administer the

church plans. In order to enforce ERISA's requirements, the

8/ 397 U.S. 665, 695.

9/ 403 U.S. 602, 621.

/
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Secretary of Labor could require the submission of reports,

books and records, and could enter upon church property for

the purpose of inspecting books and records and questioning

church officials concerning any and all aspects of the

church plans under their administration. Powers such as
10/

these were held in Caulfleld v. Hirsch,_ and Catholic
M_/

Bishop of Chicago v. N.L.R.B. to preclude the application

of the National Labor Relations Act (NLRA) to Catholic paro-

chial schools. In Caulfield the court stated:

"The entangling relationships which can
arise under the NLRA appear in a wide variety
of ways. Because they may result in numerous
conflicts and confrontations between the NLRB
and the church schools, they are, in my mind,
excessive and, therefore, not permissible
within the meaning of the first amendment."12/

Under ERISA, moreover; the i'each of governme> al

regulation may go to the very heart of the conduct of a

church's religious mission through its pension board.

Fiduciaries of ERISA plans are subject to the fiduciary

responsibility provisions set forth in Part 4 of Title I.

We fully subscribe to the objectives underlying these fiduciary

responsibility provisions. However, because of the differences

in purposes, programs and sources of funds of church pension

10/ Caulfied v. Hirsch, 95 LRRM 3164 (E.D.-15 a. 1977).
11/ Catholic Bishop of Chicago v. N.L.R.B., 559 F.2d 1112

(Tth Cir. 1977).

12/ 95 LRRII 3164, 3179.

/
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boards and the intimate involvement of such boards in the

conduct of their church's religious functions, we believe

that the application of Part 4, Title 1 to church pension

boards would give rise to serious conflicts between such

boards and the federal government concerning the investment

of their funds and the purposes for which such funds could

be expended.

For example, as we have previously explained, our

pension board is generally responsible for the maintenance

of the ministers, missionaries and lay personnel of the

denomination, and their families. Substantial sums have

been donated to the Board as endowment funds to enable it to

carry out this general corporate purpose. C,.[ r funds have

been paid to the Board as "premiums" for contractual bene-

fits under the retirement, disability, medical and death

benefit programs. The ABC Retirement Plan is a variable-

annuity plan under which a separate account is maintained

for each participant, whose annuity benefits under the Plan

are based upon the value of this account. However, in order

to protect retired participants from a severe drop in income

should investment experience be adverse, the Board has

obligated itself to use its endowment funds to supplement

the variable annuity benefitE to the extent necessary to

maintain retirement income at specified minimum levels.

Thus, the minimum levels of income are "guaranteed" by the
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Board's endowment funds, which the Board also uses for many

other purposes not related to the eL.ployee benefit plans --

such as emergency assistance, salary maintenance for min-

isters, grants-in-aid to persons with inadequate incomes,

and counselling of ministers in regard to retirement and

other matters. If ERISA applied to the Board's plans, the

federal government would be placed in the position of deter-

mining the extent to which the Board's endowment funds could

be used for the board's general corporate purposes (as

distinguished from employee benefit plan purposes). This,

we believe, would give rise to an unconstitutional regula-

tion by the government as to the use of moneys donated to

the Board for its religious purposes. Other conflicts and
13/

confrortations- could arise under the fiduciary responsi-

bility provisions because of the fact that our Board -- like

many other church pension boards -- is not merely a "pen-

sicn" fund but has broad religious purposes as well.

Another area that involves a high potential for

governmental entanglement in the affairs of churches is

13/ For example, the endowment funds of our Board are some-
times loaned to American Baptist organizations that
need financing for projects that are within the scope
of the Board's general corporate purposes. If ERISA
applied to our church plans and the endowment funds
were held to constitute plan assets, the Board would
be prohibited from making such loans because of the
provisions of section 406. Such application of ERISA's
prohibited transaction rules would seem clearly to inter-
fere with the conduct of church functions in violation
of the First Amendment.
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Title IV of ERISA, regarding plan termination insurance.

Church plans subject to Title IV would be required to pay

the plan termination insurance premiums therein provided --

a burden of questionable constitutionality if imposed upon

churches without their consent. Church plans covered by

Title IV would also be subject to examination of books and

records, and the church employer could be subject to con-

tingent liabilities potentially leading to governmental

liens and foreclosures upon church assets to satisfy such

liabilities. These are some of the "entanglements" that led

Congress to exempt church plans from the provisions of Title

IV.

Meeting the plan participation requirements of

Title I could also iImposo a burden upon some churches in

violation of their constitutional rights. Our Board makes a

strenuous effort to encourage all American Baptist local

churches to cover under our benefit plans all of their

employees, both ordained and lay. However, we have no power

to compel a church to do this, and some churches simply do

not have the financial resources to do so. In such situa-

tions a church may decide, as a matter of pricrities, that

it will cover its minister from the time he is first em-

ployed by the church, but it will not cover its lay em-

ployees (sexton, secretary, etc.) until they have been

employed for a number of years. Such an arrangement might
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violate the ERISA participation standards, so that the

church might be forced to terminate the coverage of its

minister because it is not financially able to provide

coverage for all of its employees. We question whether the

government can burden in this manner the freedom of a church

to employ its minister on such terms as it deems appropriate

in the management of its own internal affairs.

In summary, we believe that serious constitutional

questions will be raised if section 414(e), defining "church

plans", is interpreted too narrowly, thereby causing the

disqualification of church plans for reasons that were not

clearly contemplated by Congress.

3. Summary of Comments Regarding the Prepoed ReacLations

Ir the light of the preceding discussion, we

believe--that certain modifications should be made in the

proposed regulations in order to enable "church plans" to

continue to function effectively in meeting their responsi-

bilities to their respective denominations, while at the

same time preserving their exempt status under ERISA. The

changes that we suggest are as follows:

a. Coverage of ministers and lay employees

not currently employed by a Baptist employer

As previously stated, the American Baptist denomi-

nation has charged our Board with the responsibility of pro-
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hiding for the welfare of ministers, missionaries and lay

employees who have served the American Baptist denomination.

The large majority of ministers carry out their ministry by

serving as employees of local churches and other constituent

bodies of the denomination. However, there is no authority

within the American Baptist denomination that can direct a

minister to serve in one capacity or another. Ministers are

free to pursue their ministries as their consciences dictate.

In this connection, it may be noted that rulings

issued by the Internal Revenue Service under Section 107 of

the Internal Revenue Code, relating to parsonage allowances,

recognize that a minister can serve his denomination without

being employed by a member church. Thus, the Service has

hcld that a minister'.; service's are in the exercise oi his

ministry, and therefore the minister can exclude a bona fide14/
parsonage allowance, if he is a traveling evangelist, a

35/
university chaplain, or a civilian chaplain or other

employee of the United States, a state or a political sub-16/
division.1

Many American Baptist ministers carry on their

ministry in a capacity other than as an employee of a Baptist

14/ Rev. Rul. 64-326, 1964-2 C.B.37.
15/ Special Ruling, Sept. 1, 1955, CC11 1954 Code Tr. Binder

137,361.

l/ Rev. Rul. 72-462,.1972-2 C.B. 76; Treas Reg. Sl.107-1(a).
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church or agency. American Baptist ministers can, and fre-

quently do, pursue their ministry in the capacity of a chap-

lain in a prison, a university, or a hospital. American

Baptist ministers may be self-employed, serving the denomir.-

ation as evangelists or fund raisers for local churches.

American Baptist ministers frequently serve for a part of

their career in a church or agency of another denomination,

or in an interdenominational organization. In addition,

American Baptist ministers may be temporarily unemployed

from time to time, while moving from one position to another

within the denomination, or while disabled.

In all of these situations, our Board has a respon-

sibiliL.y under ou': Act of icorpozation to make coverage

available to an American Baptist minister under our benefit

plans, even though the minister is not currently employed by

a Baptist church or organization. During such a period, the

minister's closest link to the denomination may be through

his or her membership in our benefit plans, and it is not

uncommon for these plans to be the only coverage available

to the minister and his family. It is especially important,

therefore, that we be able to cover ministers in these

situations without losing our exemption under ERISA as a

church plan.17/

17/ Similar considerations give rise to a need to continue
coverage with respect to certain career.Lay employees
while they are not currently employed by a Baptist
employer, such as a lay employee who is on temporary
leave of absence while performing services for an
ecumenical organization, or a lay employee who is
temporarily unemployed while moving from one position
to another.
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We submit that section 414(e) does not preclude

such coverage by a church plan. Although Congress has ex-

pressly imposed limitations upon the coverage of employees

of an unrelated trade or business of a church, and also

(beginning in 1983) upon the coverage of church "agencies",

'it has not provided that a church plan shall cover exclusively

persons who are current employees of a church. Accordingly,

so long as a church plan is established primarily for church

employees, there would appear to be no valid reason to dis-

qualify the plan under section 414(e) merely because the

plan incidentally covers some ministers and former lay

employees whom the denomination has determined it has a

responsibility to cover even though they are not currer.iy

employed by a church or agency of the denomination. In this

regard, it is significant that section 414(e) permits a

church plan to cover persons employed in an unrelated tiade

or business of a church, so long as this is not the primary

purpose of the plan. It would be anomalous to permit such

coverage of employees of unrelated businesses -- who have no

connection with the religious functions of a church -- while

prohibiting incidental coverage of American Baptist ministers

who are pursuing their ministry outside the denominational

structure as chaplains or evangelists, or in the employ of

an ecumenical organization.

Moreover, a requirement that our church plan ter-

33-549 0 - 78 - 62
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minate coverage of an American Baptist minister when he

accepts religious employment outside the denomination would

be a strong deterrent to a minister's engaging in these

types of activities. It seems highly doubtful that Congress

intended section 414(e) to require such a result.

It is relevant to emphasize at this point that the

American Baptist Churches Retirement Plan is not a "qualified"

plan under section 401, et seq. of the Internal Revenue

Code. It is instead a tax deferred annuity plan under which

annuity contracts are purchased for American Baptist ministers

and lay employees by their employers pursuant to section

403(b) of the Code. Thus, the requirements that the ABC

Retirement Plan would have .o meet if it wer- a "qua iel"

plan are not applicable. There is no requirement under

section 403(b) that Baptist ministers and lay employees be

current employees of a Baptist church or organization.

Instead, section 403(b) merely requires that the annuity

contract be purchased by an employer which is a section

501(c)(3) organization. Accordingly, a Baptist minister who

is currently working for an ecumenical organization, or as a

chaplain in a hospital, can obtain the tax benefits of

section 403(b) if his section 501(c)(3) employer purchases
18/

an annuity contract for him under the ABC Retirement Plan.

L/ A minister working as a self-employed evangelist apparently
cannot qualify for the tax treatment provided by section
403(b) because he i.s not an "employee." However, such
a minister may wish to obtain coverage under the ABC
Retirement Plan on a non-tax-deferred basis. It would
seem that we should be able to make such coverage
available without havin9 the plan lose its status as a"church plan."
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Since the ABC Retirement Plan is not subject to the

criteria that apply to "qualified" plans under the Internal

Revenue Code, our primary concern is in maintaining the status

of the ABC Retirement Plan as an exempt church plan under

Titles I and IV of ERISA. Since the same definition of

churchh plan" applies for purposes of Titles I and IV of
19/

ERISA and section 414(e), it is extremely important that the

regulations under section 414(e) not impose upon section 403(b)

church plans limitations that properly should be applied only to

"qualified" plans. A requirement that a "church plan" cover

only persons who are currently employed by the church would

have this result and would, we submit, therefore be unwarranted.

b. The need for a standard of substantial
compliance in determining whether a
section 403(b) church plan qualifies
under section 414(e)

For many of the reasons discussed above, we urge

that the Internal Revenue Service, the Labor Department and

the Pension Benefit Guaranty Corporation adopt a standard of

"substantial compliance" in determining whether a section

403(b) plan, such as the ABC Retirement Plan, qualifies as

a "church plan" for purposes of section 414(e) of the Inter-

nal Revenue Code and Titles I and IV of ERISA.

It is our understanding that the large majority of

denominational pension plans are section 403(b) plans funded

19/ ERISA Section 3(33).
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through annuity contracts issued by church pension boards.

Because of the requirements of section 403(b), benefits

under these plans (including the ABC Retirement Plan) are

fully vested and fully funded with respect to all partici-

pants.

Having been established by a broad spectrum of

different religious denominations to.serve their own par-

ticular religious needs, there is no uniformity in the

provisions of these section 403(b) plans, or the coverages

provided thereunder. It seems appropriate, therefore, for

the responsible governmental agencies to take these histori-

cal differences into account in formulating regulations

defining "church plans". If this is not'done, some denomi-

-national plans may find themselves retroact, 'el denied

"church plan" status on the basis of regulations adopted

several years after the enactment of ERISA, while other de-

nominational plans will be more fortunate and have their

"church plan" status approved because their denominational

structures happen to fit within the regulations. It seems

highly unlikely that Congress intended to favor some section

403(b) church plans and penalize others merely because of

historical differences in denominational structures,

practices and beliefs. Moreover, such a position would

appear to raise serious questions under the First Amendment

because, as Ju3tice Black stated in Everson v. Board of Education.
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the Federal government cannot "prefer one religion over

another."20/

These considerations appear to be relevant to the

provision in 5 1.414(e)-l(a) of the proposed regulations

that if at any time during its existence a plan is not a

church plan because of a failure to meet the requirements of

the regulations, it cannot thereafter become a church plan.

This provision is likely to lead to the very types of entanglo-

ments and-confrontations between government and religion

which the church plan exemption in ERISA was intended to

avoid. An innocent mistake in the operation of a section

403(b) church plan (such as the participation of a single

employer or employee later determined to be ineligible)

could have %he effe' t of pet'anently subjecting the plan to

the regulatory provisions of Titles I and IV of ERISA. Such

a situation is distinguishable from a case in which a church

plan voluntarily elects to become subject to ERISA, thereby

waiving its Constitutional immunities under the First Amend-

ment. We therefore urge that this provision be deleted from

the final regulations.

c. The Inclusion of Church Pension Boards

Within the term "Church"

We have previously set forth the factual basis

for the inclusion of our Board within the term "church" as

20/ 330 U.S. 1, 15 (1947).



974

-28-

described in 5 1.414(e)-l(e) of the proposed regulations,

and we have requested that this conclusion be made explicit

in the final regulations by the addition of an appropriate

example. We should also like to point out that this Board

has approximately 70 employees, all of whom are covered by

the ABC Retirement Plan and our other employee benefit plans.

If this Board is not determined to bo included within the

term "church" for purposes of the "church plan" definition

in ERISA, then a question will be raised as to whether this

Board will be required to terminate the coverage of its own

employees under the existing plarabefore January 1, 1983 in

order to preserve the church plan status of these plans

after that date. Such a requirement would seem to be difficult

to justify on any basis, and we submit that it is not consistent

with purposes underlying the "church plan" exemption in

ErIA.

We respectfully request that the suggestions set forth

in this letter be adopted in the final regulations. We shall

be happy to provide the Service with any further information

which would be helpful in the formulation of the final

regulations.

Sincerely yours,

Dean R.: Wrig
Executive Direto
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ERISA AND THE CHURCHES

It seems safe to say that very few Federal statutes in recent memory
have attracted as much attention, or have given rise to as much debate, as
the Employee Retirement Income Security Act of 1974, familiarly known as
ERISA.

When ERISA was signed into law on September 2, 1974, President
Ford called it the most important piece of social legislation since the enact-
ment of the Social Security Act in 1934. The purpose of ERISA was nothing
less than to reform the private pension system in the United States. The
need for such reform in certain areas had been well documented. A leading
authority in the field of pensions, Dr. Dan Magill of the University of Penn-
sylvania. summarized the regulatory situation prior to RRISA as follows:

"Despite the fact that pension plans in the private sector of the econ-
omy were holding out the promise of retirement and other benefits to
almost half of the nonagricultural work force..., and had accumulated
an estimated 175 billion of assets to meet benefit promises, they were
subject to only peripheral regulation prior to 1974."

:-.,e were, of course, a number of state and Federal laws that dealt with
vai 'bus nqpects of the private pension system. However, "there v'as no
single law or body of law designed to regulate the totality of the private pen-
sion institution."

Such lrvis as then existed proved ineffective In some cases in prevent-
ing abuses such as the siphoning-off ot plan assets through transactions
taint .d by conflicts-of-interest, self-dealing, imprudent investment practices
and other breaches of fiduciary duty. In addition, even in cases where abuses
of these kinds did not exist, workers were sometimes denied benefits, which
they rightfully expected to receive, because of unreasonable pension plan re-
quirements regarding the vesting of benefits, or because of the failure of
some employers to make adequate contributions to their plans in order to fund
the benefits on a sound actuarial basis. Although only a relatively small por-
tion of the total number of employees covered by private pension plans were
affected by such abuses and inequities, Congress properly decided to put an
end to them by the enactment of ERISA.

However, ERISA did not limit itself to these major areas that were in
need of reform. Instead, ERISA went on with a seemingly endless stream of
incredibly detailed and complex rules regulating virtually every aspect of
every type of employee benefit plan. To insure that these rules would be
faithfully observed, Congress gave extensive enforcement powers to the In-
ternal Revenue Service and the Department of Labor--and also created a new
Federal agency--the Pension Benefit Guarantee Corporation--to assure the
payment of retirement benefits in those situations where pension plans are
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terminated before adequate contributions have been made to provide the bene-
fits promised in the plans. Congress also gave to each participant in an em-
ployee benefit plan covered by ERISA the private right to sue in the Federal
courts in order to enforce the provisions of the law. Finally, having created
such a comprehensive system of Federal regulation, Congress declared that
ERISA would supersede and preempt all state laws applicable to the covered
employee benefit plans.

In view of the powerful forces that led to the enactment of ERISA, it is
highly significant that Congress allowed one--and onlv nne-segment of the
private pension community to be exempted from the tidal iave of regulation
brought on by ERISA. The single exception which Congress allowed was for
church plans. "Government plans" were also exempted, but they are, of
course, public and not private plans. As to church plans, Congress provided
that they would be covered by ERISA only if they voluntarily elected to be
covered.

Unfortunately, in writing the definition of an exempt church plan, Con-
gress took a more restrictive view than the churches would have liked. What
Congress attempted to do was to divide the myriad institutions through which
religious denominations carry on their work into two baskets. It put into
Basket One those institutions which it referred to as "churches or conventions
or associations of churches," and it put into Basket Two those institutions
which it referred to as "agencies of a church or a convention or assoc-.-atlon of
churches." Congress provided that until December 31, 1982 a church plun
could cover employees of institutions in both of these baskets. However, after
December 31, 1982 a church plhn could cover only employees of institutions in
Basket One. In other words, after December 31, 1982 an exempt church plan
could cover only employees of churches or conventions or associations of
churches, but it could not cover employees of so-called church agencies.

It was recognized almost immediately after ERISA was enacted that the
different treatment accorded churches and church agencies would give rise to
difficult problems that would ultimately have to be met. However, the 1982
deadline was then eight years away and no immediate action was required. The
situation changed abruptly on April 8, 1977. On that date the Internal Revenue
Service issued proposed regulations implementing and interpreting the statutory
language defining an exempt church plan. After studying these regulations
the churches realized that they had a problem which required immediate action
if they wished to preserve the immunity of their employee benefit plans from
Federal regulation under ERISA.

Accordingly, a coalition of 25 religious denominations was formed to de-
cide upon and carry out a program of action to deal with these crucial problems.
This coalition adopted the name Church Alliance for Clarifica'ion of ERISA.
The Ministers and Missionaries Benefit Board is a member of the Church Alli-
ance and has participated actively in its work over the past year.

The Church Alliance decided that its first order of business should be
to present to the Treasury Department and the Internal Revenue Service written
objections regarding certain portions of the proposed regulations. These
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objections were filed on May 20, 1977, and in October 1977 representatives of
the Church Alliance appeared at a hearing on the proposed regulations in
Washington, D. C. before a panel of officials from the Treasury Department,
IRS, Department of Labor and PBGC. A statement on behalf of American
Baptist Churches was presented by its General Secretary, Robert C. Campbell.

It was evident from the comments made by the government representa-
tives at the hearing that they had very little knowledge or understanding of
church pension plans and the important differences that exist between these
plans and the pension plans of business corporations and other organizations
in the private sector. It therefore appeared that an urgent need existed to
educate the government representatives concerning church pension plans. In
November L977, Dean R. Wright, Executive Director of The Ministers and
Missionaras Benefit Board of American Baptist Churches, filed with the IRS
and other governmental agencies involved a letter of some 29 pages describing
the origin, structure and method of operation of The Ministers and Missionar-
ies Benefit Board, and also pointing out the important constitutional consider-
ations which notivated Congress to exempt church plans from ERISA. The
efforts of the Church Alliance in heading off the issuance of regulations which
could have be'.n very harmful to church plans appear to have met with some
success because no final regulations have as yet been issued.

Thr Church Alliance next turned its attention to the preparation and
promotion in the Congress of four bills to co':rect what the chtrches perceive
to be defects in the treatment of church plans Pnc. their V'iticl pants under
present law. Two of these bills, which are noncontroversial, wc.dtd amend
the Interral Revenue Code to provide more equitable tax treatment for minis-
ters and other participants in church retirement programs who need to make
greater contributions during the latter stages of their careers in order to
provide a rore adequate ievel of income 'ft.r ret!rement. Whilo thes, twi t lls
are important, they do not deal with questions that art crur.il to the churches.
The third and fourth bills do deal with sucl" crucial questions.

The purpose of these bills--H.R. 12172 and H.R. 12312--is to revise
the church plan definition in ERISA so as to enable church pension organiza-
tions, such as The Ministers and Missionaries Benefit Board, to continue to
serve the needs of their denominations by providing retirement, insurance.
medical and other benefits to the ministers and lay employees of the denomina-
tion without becoming subject to ERISA. These bills were introduced in the
House of Representatives during April by Rep. Barber Conable of New York.
Senator Herman Talmadge of Georgia, and Senator Lloyd Bentsen of Texas,
have agreed to co-sponsor the bills in the Senate.

At this point it seems appropriate to explain some of the reasons why
American Baptist Churches and other religious denominations consider these
bills to be so important. From the standpoint of The Ministers and Mission-
aries Benefit Board, these reasons are as follows:

1. The application of ERISA to retirement and other benefit plans
established by religious denominations would raise questions of church-state
relations under the First Amendment of the U.S. Constitution. The possibility
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of such a church-state confrontation was recognized by Congress, as evidenced
by the statement in the Senate report explaining why church plans were not
made subject to the plan termination insurance requirements of ERISA. This
report states:

"The committee is concerned that the examination of books and records
that may be required in any particular case as part of the careful and
responsible administration of the insurance system might be regarded as
an unjustified invasion of the confidential relationship that is believed
to be appropriate with regard to churches and their religious activities."

Although this statement was made with reference to the plan termination insur-
ance provisions, it seems clear that the same reasoning underlay the exemption
accorded to church plans under other parts of ERISA.

By exempting church plans from ERISA, Congress was endeavoring to
adhere to the long-established principle of separation of church and state as
expressed in the First Amendment. Decisions of the Supreme Court in recent
years have held that where a statute calls for governmental action that raises
a question under the religion clauses of the First Amendment, in order to be
constitutional "the statute must not foster an excessive government entangle-
ment with religion." We and the other Church Alliance members believe than an
excessive entanglement would result if ERISA were applied to church plans. It
Is therefore Important to take effective steps to prevent this situation from
arising.

2. ERISA contains extensive rules regarding the investment of assets
of employee benefit plans, and the purposes for which such assets may be dis-
bursed. These rules, which in some cases are quite rigid, are appropriate
for the typical emrpb3yee benefit plans with which ERISA is concerned. In such
typical plans, contributions are made to a fund by the employer, or the em-
ployees, or both, for the purpose of providing benefits that are specified In
the plan. ERISA provides that the assets of such plans shall be used for the
exclusive purpose of providing benefits to participants and beneficiaries and
defraying reasonable expenses of administering the plans.

The Ministers and Missionaries Benefit Board does, of course, adminis-
ter several employee benefit plans. However, unlike the typical situation to
which ERISA appLies, that is not the exclusive purpose for which the Board
was established. Instead, the Board has a much broader mandate which re-
quires it to administer its funds for the benefit of the ministers, missionaries
and lay employees of the denomination, and also to promote the better main-
tenance of the ministry. In carrying out these charter responsibilities, the
Board is frequently called upon to expend its funds for the benefit of persons
who are not members of its benefit plans.

Moreover, a number of the Board's programs fall outside the context
of its benefit plans, such as salary maintenance for ministers, emergency as-
sistance, grants-in-aid to persons with inadequate income and counseling of
ministers in regard to retirement and other matters. The funds needed to carry
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on these programs are provided by the Board's endowment, which has been
derived from contributions and bequests made to the Board by many generous
donors since the Board was founded in 1911. The endowment also "guarantees"
the minimum levels of retirement income that are specified in the Guarantees
and Obligations adopted by the Board in connection with the ABC Retirement
Plan.

If ERISA applied to the Board's benefit plans, the Federal government
would be placed in the position of determining the extent to which the Board's
endowment funds could be used for the Board's general corporate and religious
purposes, as distinguished from benefit plan purposes. It is not believed that
this is a proper function of government, or that Congress intended such a re-
sult. Accordingly, it is Important that the statute be amended to make clear
that The Ministers and Missionaries Benefit Board, and similar boards of the
other denominations, may continue to operate as they have in the past without
being subject to ERISA requirements that were designed for a different type
of organization having no religious purposes.

Also, if ERISA applied to the ABC Retirement Plan, it is quite possible
that substantial premiums ($13,000 in 1978) would be payable to the PBGC each
year under the plan termination insurance program. Since the ABC Retirement
Plan is fully funded, it is difficult to see how the participants in the Retire-
ment Plan would benefit from such premium payments, which constitute, in
effect, a tax levied by the Federal government on private pension plans.

3. Meeting the part icipation standards of ERISA could impose a burden
upon some churches. Th. Ministers and Missionaries Benefit Boa.:d, of course,
makes a strenuous effort to encourage all American Baptist local churches to
cover all of their employees, both ordained and lay, under the Board's benefit
plar's. However, the Board has no power to compel a church to do thip rut,
some churches may lack the financial resources to do so. In such a situation
a local church may decide, as a matter of priority, that it will cover its minister
frcm the time he or she is first employed by the church, but it will not cover
its lay employees until they have been employed for a number of years and
thereby attained a "career" status. Such an arrangement might violate the
ERISA participation standards, forcing the church to terminate the coverage
of its minister because it is not financially able to provide coverage for all of
its employees. It seems questionable whether the government should interfere
In this manner with the freedom of a church to employ its minister and lay em-
ployees on such terms as it deems appropriate in the management of its own in-
ternal affairs.

4. Under the existing statute, it is possible that a church plan might
lose Its exemption under ERISA if it covers a minister who is not an employee
of a church (or until December 31, 1982. an employee of a church agency).
However, numerous Baptist ministers pursue their ministries from time to time
by serving outside the formal denominational structure. Examples would be
Baptist ministers employed as chaplains in hospitals, prisons or colleges. or
teacning religious studies in an educational institution, or serving as self-
employed evangelists. It is important to such ministers, and to the denomina-
tion. that their membership in the Board's benefit plans be maintained during
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such period of service as a minister outside the denomination. The proposed
bills would make clear that this can be done without jeopardizing the exempt
status of the plans under ERISA.

A similar question exists under present law with respect to the coverage
of Baptist ministers or lay employees who are not currently employed because
they are disabled or in transition from one job to another. The proposed bills
would eliminate this question and allow such coverage.

5. The present statute fails to recognize the fact that the American
Baptist employee benefit plans, as well as most church plans of congregational
denominations, have historically been administered by a corporate entity that
Is separate from, but controlled by, the denomination. The statute is not clear
as to whether such a plan may qualify as an exempt church plan under ERISA.
This question would be resolved by the proposed bills.

6. In its proposed regulations the Treasury Department took the posi-
tion that if a church plan should ever, at any time or for whatever reason, fail
to meet the requirements of a church plan it can never thereafter regain its
exempt status under ERISA. This position is unnecessarily harsh because a
failure to meet the requirements of a church plan may result from insignificant
violations of rules that are not now clearly defined and will take years to resolve.
The proposed bills would give a church plan which has violated the applicable
rules an opportunity to correct the violation and thce*by retain its exemption
from ERISA. Such a provision teems esb.ntitbl to tht orderly functionih.; of
church plans.

7. The problem that is of the greatest concern to a number of the denom-
inations is the so-called church agency problem. As previously mentioned, under
prese:,t law a church plan cr.rot retain its ERISA exemption after Dpeember 31,
1982 if it continues to cover employees of church agencies. Examples of church
agencies would be any of the following organizations which is affiliated with a
church or a convention or association of churches: a hospital, a school or col-
lege, a nursing home, a retirement home, a drug-abuse center, or a children's
home or camp.

The Church Alliance has taken the position that because of the close re-
lationship that exists between churches and their affiliated agencies, it is essen-
tial that the employees of the agencies be eligible for coverage under the benefit
plans of the church. If this is not permitted, the agencies will have only two
alternatives; that is, either to establish ERISA plans for their employees or to
terminate their plans on December 31, 1982. Because of the expense and red-
tape connected with establishing ERISA plans, it is feared that many agencies
will choose to terminate their plans, thus depriving their employees of benefits
which they are now receiving as members of the church plan. Also, it is be-
lieved that if agency employees are not allowed to participate in church plans,
the mobility of church employees within the denomination will be greatly re-
stricted. The proposed bills would permit the continued coverage of agency
employees in church plans after December 31, 1982.

These are some of the problems that have led the members of the Church
Alliance to attach so much importance to the enactment of the proposed bills.
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It is not an overstatement to say that if the bills are not enacted, the conse-
quences for all religious denominations will be very serious. The type of
regulation mandated by ERISA is simply not appropriate for an organization
with a religious history and purpose such as The Ministers and Missionaries
Benefit Board and the pension boards of the other religious denominations.

It is important to emphasize that the desire of the Board, and the othir
members of the Church Alliance, to be exempt from ERISA is not based upon
a view that the employees of churches and their agencies should be denied
the protections of ERISA. In the case of the plans of The Ministers and
Missionaries Benefit Board, most of these protections are already provided.
The ABC Retirement Plan is fully funded, and members' benefits thereunder
are fully vested at all times. The Board's investments sre professionally man-
aged in accordance with the highest fiduciary standards applicable to organ-
Izations of its type under New York law. The reports of the Board's opera-
tions, as audited by its independent certified public accountants, are regularly
provided to the governing bodies of the denomination and are freely available
to other interested persons. To the extent possible, the Board has encour-
aged all American Baptist churches and employing organizations to provide par-
ticipation under the Board's benefit plans for all of their employees, both or-
dained and lay. And the Board has made a consistent effort to communicate
the provisions of its benefit plans to all participants.

Aco>rdlngly, it would seem that there Is little that ERISA woule add to
thli picture, exe-ot Increased ad,-'sniatrative costs and unwarranted I govern-
mencal involvement in *he administration of an essential church function. It
is theL-efoze hoped that when called upon to do so, the members of the Board
will help to communicate to the denomination-at-large, and to the Congress,
the importance of the legislation that is being sought by the Board and the
Church Alliance for Clarification of ERISA.

Prepared by John P. Persons, Attorney-at-Law, Patterson, Belknap, Webb &
Tyler, for meeting of Board of Managers of The Ministers and Missionaries
Beneilt Board of American Baptist Churches, May 23, 1978.

7/78
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struclilre., and Ir.ctiees onmo.t Out: re-
Ilclous dcison:nations, all emotoyces are
dee:ied to be ,mal:ocd by the denorit-
:atitorn. I ie tern., ,rnp!ioe is aLca cede.
fited to include: Ore. a duly orctined.
eomii.3otioiicd. or licensed mini.tcr of a
church in the exerc.w of lN atmnistry:
twlo. on employee of an organi nation
which Is exempt from tax and which is
controlled by or associated ith the
church: and three certatfi former em-
ployces who p.articipacd in the cllurch
plan before separation from service.

Under the bill an orcan*raltio is 's-
eOclted" v. ih a church if It oh-Lrc; con-
mort religious baticls and con icet;ons
ml'mi thalt church Thwi. by incluclin. an
ordained nIiutcr ,is an eniplosce i, ltI-
Out the rceiuircment of an nctilz cm-
POltoirlc.t rrturut.ilstin. the e -,rcli plan

l.)M coltitii.c to Csr i nlli'lticr v1:1o
clres ousde of tie dcr.o-uuiiutioiial

structure. provided the service iq in the
exercise of kit ministry. Acortii'i-ly. a
tninlcr rrin" as a prl:on ella in or
1eac¢111.- rehlitoum sttu"ies ast A iiiiivcrelty
Or an esauucli~ t Anlil.,'Cr trho has no
employr would br entitled to particl-
lir.3 In the chircI p'.-n.

Urni*cr th lI L 3 church plan . ill not
liri io remn r frond its rslm ill €cilpio"ce

%' ii) ha, lcgi ilmi Cres roaj,i
li1L my rct- il !I -curidA t ar ny -
li~ul fin cr tic i5.ll. ° iC l.;i 0 -ll i 1c-
flus Under tile plli. *Incre L; no reii sea.

son thy a church plan should be forced
to pay a former enip!njeae his accrued
benefit In Cash1 and. tihus. destroy his re-
tircrr.ent benefits. Some denomionat;ons
coutitue to accept Plan contributions for
dc*ablcd eia ices sld. temporarily, for
employees ibo have separatei grom
service. A minwti or lay employee may
reach a point i his career where he
wants time to decide whether he wall
spend the rrt of his life In the Service
of the church. Duinr.g this period the
deneninat:oa rI renr.it the lusvisdual
to Continue to be covered hi tie church
plan cven though he is apsyrated from
Service. Under the bills a church plan
ma1" continue to receive contributions for
an indsuiliu.sl who is • participant ils the
church plan at the time of his repart-
tin from sence but only for a penod of
5 )CarL A time limit Is not placed Upon
emPloyees who stparited from service
because of dialiblty.

A plan or program funded or adnunis-
tired through a pensin hoard, whether
a civil Law coeportion or oCiheruie. ti
be considered a church plan. prodded
the principal purpose or function of the
Pension board is the administration or
funding of a plan or program far the
provision of retirement or welfare bee-
Ats for the ealo)ts of a church. Tho
pension board must also be controlled
by or associated with a church evceapt
from tax under section 54t. No chuch
lan admnlllstred or funded by a pen-
ion board would be disqual'ltd merely

because it is separately Incorporated or
merely bceauae of r.atiors In the plan
prov,sions among the local employers.

The bill also corrects a ery har-h
position taken by the Treasury Deport-
mernt In its propo-ed repulations dein-
In. church plans. Tlie:e proposed re.aJla-
tior.s ;roside Ihat once a church !-'an
fals to meet the rcqtuirenienti of church
plan It ail never thercat'er be a ch ich
ptsn. lhi rul- requires Perpeiual dis-
tualurctaion of church! plan status for
the Sinaliltst Violation of rules that are
not now clearly understood ind that will
take years to resolve.

Our bills provide a mechanim where-
under a church plan llI be dr "qalfied
s such only alter it receives appropriate
notice that it has violated the church
plan requircmenL and des not within
a cerain Period Of time correct itsi de-
Fault. ''he term -corrcctiont" as ucd In
tie bill is .ot irtedcd necessarily to
requlie a church Plan to undo the de*
lault comiitettiv or to put Itself and
Olier llaLrts in preceiely the slile Oti-
ton they %nild l.Met tecn in had the de-
fault iciver ocrurrcd 'I lie ce.rree of cor-
rection required slldoi, depcnd upon the
ecuiltics of the situation.

For esarmipc. I possible liolalion of
the church li43n rcitti-rem-nL woud be
the eoverave of An iiil'mirlssble num.
ber of Indisiduals sho are not. dermiled
ss empio$¢e A couun'letc corTrcLion of
tills tare of !CflulL uOiild rceullirc the
pIa1i to relould to tlie iLicl.ujIll oil
roni riiiutiiis ieide on Lhir behalf.
Sirii a cancl fnI my rai.. -c ril us-
Ltihi,.is; to boe 6iaciiiJ in: lie inrres
ofr i'ntruit rr- u ii bere. %hrt a
liari~lip~ ou thr.

In thi tape of situation, the default
should be considcere4 corrected II t:ie
church plan iere permitted to rtlln the
accrued benelts or accounts o thse In-
diietu.I for the eventual pa yrment of
benefits upon their death or retiremenL
Dat the plan should accept no further
contri t ons with respect to them.

Therefore. Mr. President. t urce cor
ditincuhcd coLicasUcS to suPPOrt these
mer.surcs and 1 as unanimous co.acnt
that UWs blLdI be printed in th• flcesP.

mecre btL: no objccton. the bill were
ordered to be pnmtd in the Recoa,. s
feUows:

B ao Reaetei by ea SeMat itaed Henit of
Zepreslfire# 01 et jsiOled listl of
ensr I CesprsCll Gsoobted.

eCrION I. $aetl" 4141e) of the tlterall
IR% eso code of 154 Is aimeoded i riei, ill

-(e) Coseese PLANs-
"(1l IN ea11LAL-rer prpomeS Of this pSrt

the sra cbich plain s.c l a plan csl-
listed ad leatained lIS ts extent t.
quirt ls p1aStrIpll (211011 for its enO.
plolieco Ice their bearIelirlie) by a church
or Lo a conveiion or asoclatlon of churches
'hich is esesipt tron tao Under section 64.

"Il CeicuX PLAXSs - term
flurck pLa. dies ao include a pn3b-

'(A) wich II estsilhed SPi nalntisnrti
primarily for tie honert of -npenyres for
their beefltcrltli efl suchC ehu%c OR Rn-
sensso0 i s4OIAtlon 44 churches who are
employld is Connection lis one or mote
umecistud trades of busnestis twithie the
mting of Section 113): if

"19) which nciice Intlitiduai lst" that
substAu laily All of whem see decerihed to
pimr:raph Il). 3)5). of C3.i: C) (or the
her.esems Iren).

"131 Ps evens ose 5 nse vli. see a.-
roe purposes or th.s suiclo-ion

"IA) A plan suisbiishel and -sintscd hr
* church or by s eonventloni or asAnOiatten of
churches shalt include a plan 6AlmhiL'het
ean r.mnttn4 by in Oner 't.nn, slither
a civil liw corporation oro .eraime. the
prtnil--. purelpe or function oi thich :l the
admiilssrs'll or fud',. or a p in o -ro.
r.cm r she prvlson of reitmres hneticts
Or weilfae r'eit.s, oR -soth fr the em-
poyers of a church or a cosmenilon or I
Dlgstion a' churches If such orsri.rlfts
is Controlled by or eso lsd ith a C ur h
cc a convetiool or assoilatlon of chu.cheli.

"I0) Tie term 'emploles or a chuyh or
5 convention sr Associtla of churches slfi
include-

'(i) a duly ordsined. rosoustiloued. or
licensed minister s church lit I." qcrtLi
of tic mlnisiitry. reeales e-l s Ws source CA
his coni;eh It% uloll:

"ill) an ehill~sie o sum or-gisimsalo .1
thetihr u clli iW eorpoi'om or slrruirr.

httics is leriupi tr:nr is um rlct: i€ Ill'Oi
sot %hich is controlled hr Or t.Loclei'" risk
* chuorn or a Convetie Or sbOclsfllsn Of

"ili is Inliluail dIcrihCd is pars-
graph (31 (I).

"iC A Church or a coniesies or a%-@.
clation of chi, chas thich is esesupt frem
Cis ulnier feIOul 341 sh he ticImed tc
rcuisler or any IndILdut Inesed Is am
aunplslleu under psrsVrsph t111).

"01 An ori:3sioztlos. ahtther a civ il o
cosporliso or o'lcer i e is i..ocistl icii
a ¢hsuri or a co itrelidim or t...Vltitori I
ciclnrch if It lIre cool Asoai rel', .u
IilJs si lOM&Itlont slth tsuL r nun 5C
ClieC'liOsi1 Or 3 , 1cXiLIndt of C€ rciri

"11:1 II an coriic uio L. Si,.imJ.'il it
• c 'r.h V 1't sc7-3r.%'tA utu. I'i ,. .'

or iC e:i r a r ,, mvn i r u ., .-.
or churclits or as oealsiio lsricrut



984

; SCOt)
an (rlsi e fits or psmircapll I))()l. ant
chthIca pia Shall iOt IAS to meet the
r .aaica.ra to• of tis locution merely
1' N:tt It-bi tll T1ilq ,i~ lI ielO €411

to ii c'airse Ilt accrued berteeit nf account
aI lo gs oallt of aecc:iiqe ct -1411 Or rim
.Cfelaic prautaat to the tcrmu of the

-43I cecciaci c OlithlhtLtons On hit bthalf
atler lit ,4v2ifci¢Oi iccli b much stot. but

1ivc a ernod of hit eOrIa otic tht
t*-:ci healil in from aetle. Vssir
i mc q.tiro se iieslated I withit .e latt-
Ia o . ttar i10btlie proaiitons of te church
pl'l of. if th-ipte MI0 ar Sith proeilm v i
loe church WRih Wit1o the aning ci

areiaen liil l at 0 $ A te gtm of sloth
ictcait5 frcO St ce.

il Coceclos O rot Ca To MT
easmci iconl it+.aeiter -If a ra

.ra ,icia eia d gloii$h for Its
uil otrlt 1ff tll berehtocarieui by a

chJjIh oT by a contention oc sioeilatem
ef ehuthtlS wieh IS ttemfl from tnt under
elane a lit I mcci one or moret of se
cQsui +fmiii of this oubicetoh aild. co
cati$ it fttuire to hiats tIc require tgats
litl,n tIe corcection period. thu pi0 lan i

cc rtiet ailet tioa riCUre id94l of ti's
gsu %iaos il tIhe loar i n ihich b4 cct-
arct eAn o1144e a6d fOe ci Price yfes.
It a Ceietetit lis iot made valihia leI.
wterceliet Period. the iaeke)) Iet be

gerard to meet the requrameaitS o this
aiaectior brt'enain witi tie dit ore wih
ir etutlst failure to ureat ae or Move of
ict reqaircroiuts occurred. IIe term e'Cot
lesle period' metes i1 peled seolln
sith e lVa r 'of the tettOeliigt i1tt 10 Is
iler iti aiat of maiisiaC by th 1Ie4feL

0' a notice of dciult with crPott to ehe
psn a f'lse to meet Sor Or rotre oi the
reiiilaratn'.a of this shueteO: (2i suh
p-cod AS mast be itS by a nto of C"~
rfent tsrelicl clit aflte a dtrlotanam"

ta bec uite hl . that the pie lilt
a ts suc rcqLatcemntL. if. it the Anil
court Eeterrmt Sieloet 1%0 Speciy such
irtrl, a S':O ig:e i e n teienoiN ar0e4

Alt ile Ieia u cid 4remxrmac. Ut11 IS any
etrut rit Scam ttmI 210 4im ate tie
Eeis.i tlmien Piha become fltli: or 1) cn
iidiA'tletFosm gern tch thu t Ir.hry dater.-

Cil I. it.lewaCLtie c meeslry for tile
cerifte -n of the et1au;L."

Sec. 2. the anidmat t madi by tlogo
Act fll ie jliullisa af JenuAy a. It

Be I ddried ylite Senate said Ho11ero of
trrftlaltsiitl ie LUlr ldiirol o Amter.
ft$ ee inFo Cesrais amed.

liestlo I regnen 2i 71. titie i. cf tat
rsteoe Peiir'-ei tco dreal securily Act

'ijiiti T'tr.1 it .rt %% ttttr'it At
i'icttI11 IlT" , .T¢ cnarer IO ti l

;l.t l,l+l st,.te 41 MAIltlle6% tiIt it

Ir-tcn- in c %t tili t aurur $VhN ettz
isli t.r its aiutitlrcem -or Ltir tctliit.
O'll bf S C?'%:.'C Ir T 6 I OOIr',IWn Or 04-

o .N C ro, or ch lilt i

iit lhe term 'lkutch ptsmm des nt It.
cIsc. a pan-

(I Sri-h, is tcin r and etaiP"r IirA
ltit'tt :.i 1% ae bneeIt of earntoccia ter

thit# hcr.rItl ol oich chilch or Con.
actloitt rasnaOti ~ of chi~rciec cab ie

o7~ i ir ci nsin ee ..11a
.. tec:il ni a*ci Ie Is ls,.i at.'

l ti at f i tt r T

iti. eli • ii era + di~ld-t ilt ai I

(it$ A ,, t. t ci,,ic-i enrd r,%i- il'tCJ b
• €'.rc a. a cotacuoan r i"*L. Iot o
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mud ainalmmatal by me ealIate. nCig,,
a ril1 SAW cirporataifte e-e eltrac%. the
p14 n8141 pueryo'e Or fuolimn Of which Is
it'.e me ati e iL Isuciter IIIa opla if
pat crtP S4c the Preittie at atleesseet beia.
euts i oi cilbr teatcitaL or Ic ah. Ife am eo.
piO1(cS 1 aa church of a contenliete oe m-,.
fitias at churecit.e% if Sap e-lcettco IS
tOit•ui:ed1 by be CLfal wd sa C ehuch
Of a ceuamelloat f&aetaom fc rhe

-IlI1 The term "m,0lorycs of a Church if a
ContisPre if ie al&soit"el of chushet itit
111eit41.4 S daill OedstiisdeoLmaea erd. of
tlete'e e+itiaeac or a rhuiere i Ike eer-
t af hit nearairy. re;%zlit of th ftoun
of kit tompean*itua. it emvplopre S9 ass to.
ifaalce¢. 1114110tl a ciitl toaw ocatlo
if otpina-e. 161t10%it etenapot from tus
uor oi lt set of the toesv fceouslo
Codl OfIh Indt hica Ise onetrled byI

aronae litl a th iW a esmailatct oar
etsociem.0 of ciaurches: cal am leni4tlua

oclocreil In claus tvj o f mobprtp a€t.
-i1s A churclh ir a oimvotatiaoe i tapl

slatilo of churches wlhih im Semp fro
teX llner mtlSetn 01 oe In)lssai Rol.
lue Cc of 154 ll Li)lbe teeimed the go.
Pieyr Qi Say teegoliual inceleded to81 marem
Ploe lader elme tl) of niaubyrpa

"ltl Aetd oetgsutlatteo. itk a civll Uto
elorpLiloo if olbccwatle. tol oslatod &~ ItUh

o ch ot f a coaaalotn if a"6044t&U" of
ehires of It snaires etomeost reigious be ds
ad cctioehs lith toat clhurch oc Setele

Illegal if slletioa of church"
49i It cay eilpioyee Who to losltlell IS a

chuech% ptame separium acrs the sctie of 6
chisT¢ or a coavetion is ostaltee o f

tkucetr or an oeaianto. o icethite a Civtti
iottrt ct. • m if ol"tera-'"Ism. akfla tIcllt.
ceapt treat tot ureerl a to l m f or tho 'a
lellr l I Ra llneamo Cod Of ai MIS loli am

coetted b11 or -aotaeaod oath o Church. as
o coca'ettioUt Or oealoea Of chuwrcheL ste
churt plea Utah met fII to ottip tlme ft-
qu t . oall i ps~rrt merli taus
It: ttfa hit c rurd enche i account for
tim peliat of 0liffitl to him ift ta Ied
Isciaica poursuant to tust wrn of in pa
Car rectint etotribtata-aa on hit tatll after
kit aeptrs-io fom Isuh otivkr. bait •el
for a pied of 5 sar$ staff i th loatlatrs
aepacatJion srel terlic. hlgonets le eltauter
Is e11tel tithia tile omesimise S o at dIa'
ailisty pr l'mll ef the church p4mm or. i
there ire so uch peimtsoao Io the churel
piAQ. lttli the ianiar of tictlon m219
171t of the Inierill RItetsto Cete of 114)
at she taise of auths oParalion trees naieos.

"101 i pl l alsa st itill11s1do a1misaaal
for t emPt'Oece% ir thirf ba r-iisresa hr
a Cact. or a- a flesreitmts oT i-.ac aticit
ot cS%.': e st iet is e'rnpt 5dm &3' vsicr
icct'a a $4a of tae Itina flstcue C de of
l1it a•a-t ti tie-h tan or more of te It
rltitra Oaatvo t.iLs asenti cd caorreci
its lt. "I 9Met% a-ft -c c laeacvca a wthaL
the Cooicttii dt pelod. the Pima mu'Al t

ee t'll4 to erat ime* rcuLr cia of thal
pasjcafoe ( tl.e vcsr are ih4143 the cwfifr-
Icn eat mode Sit tee mim pir eaew If a
correction is not o aI t ahin tI callractlli

Flol I' clet III' ! ra t aw eririds 1t crte
the t euaCtrlt Ot Itat parr.mrAph ereia-
lat with the ase on wthlers ta ol-lmst
failure to cricre one or Moet much rcarC t.
rn-nl eticp¢Ied Ihe term "corertlon petled

ii.' io period r riJir wati I1C liter o(
th a-.It III :,I t41ta miter she it. of

my tiWA e cret.ry of a notice o is.
f il t t ec'recl Io Ire p1 .. a i..r..to.
man Or-er wi.r of q r.ic irlri t ci
th I TI' - ,ht 1it tr% rrO.l At, .rs
"1 i-It rIt Of ar !,-i-i tee: ena.mer

at lIt"1i1t t.%t aM, macill e i.i. that
ih t i tIS t r Car . et Iiiv-.e l ll. t.
Ir ht il eral C0arL m. tri:. ::p eio) irt
s PtcLS/ $ ;€i retiWl, a rf"on.1U,€ periol-A de.

TE Juno 7, 1078
peodlee upon ill the fsets O4 ciecuem-
SatOCCa. but me Ay Oeiat act Iet Shkil 210
dl)t miter al akStrririnaelto hls lltcea
Ct3: of 11111 llay 9lal111 Tl erte)l which
Ie terreter delt-mies is oras-seabe if
MhC.t ,Lo e to cocce11ii of t dte uit.lt

bar.? The crnlthlrctal mal-s) by thas Ad6
m met be ftct.e s aof Jaiiap I. 19S.

it. toz;rAi C. DYTID, lir. Pnritlcnit
I ck unznimous ¢otste.rt that L 310. to
rnateru :HIt.fi. e of tie btls intro-
daced lay Mr. Tata.n:cr. be referred
jointly toy tile Costri.tte % on latitcr and
te Consaiite On Iftilnan Resources.

The PFII. O orric n. witilout
obJecilon. it Is so ordrcL

PL.; RJON FLAMS Or CHURCHES AN.LP
ClHU :eCH.RtAfTlD OROAN AT.Oin

The PAKER pro I cMPOT ider a
9metout order of the NovaeI4. the 94111-
tc- ra f(turn New York. chiM. Ccrt!l:% t I
rKttf.tted (or 10 rit:sA
o Me: C XXA.EF Miatac SEDA1ts. I
twih to dacure a bali. If 1- .)l. ~ic
I recently taredule to aIrnd t. t Ic-
ternal revenue Code of 1so" to pert.) a
church plan to cOoiAtse altr : i11t
Prenvade benhlt fee eati't Mo Of WWIIra
caoeos coniotted by or 0012 1C a Whili
the cttturh and to aMaae Cfir:r. y.
it, uc-r~ttti to the derW...tt 0:
chu:Ch plar. flt Imar ¢hauare:l tOicooa.
r.3tiat of t,% eoinau tOll arret i-tt
the) arte e rlY erected her the dei-t'
tlon.o el church cLi a pra~bdai an On-
tiorl 414l of the Internal Pterliu
Code.

rear rny )cit ouar church y-ins M-at
beco- .crctl'.f Ic.rotsrItl an Pt:Os C T
c,:rtfrnlt ttcit aid W rit t. for ir-
lcjr:rcit mid 13Y eIspie.tt5 Of U1

eistat ehe anid Ueitr aencaitn SO.Ie Cf thr
church plant aet eslrcittly old. Lttit:
beeI to the 1700s fl I .t r.J.ta ice a
church ttl I l t Ii VtLil)r C'-';i.
Ct10l glomolic the f.I oea..'li -cut
found rett e m"lt plins an the t.:.tr
SLteL.

Tlai 4. alicla we cnnacled siteI€ 'it I.+
tttaictit~lat Ineo0.*ie &..aJlt .'i.. el V'.

rtiil'-irly cgtil-l- rl'.t%. be m+ar-'i,:
ctatrt. !;at:.t frt it i tOa. i.t a'i.
set an asi,I rnt'. air t).mr. :" i.
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Alay 2, 1978 .X
the IL:t amcrsdiment to the Constitution.
We pro% cdil that a Churcb plan Is a plan
eet~a-ed and mnutained for Itis sun-
plo)ccs by a chur h or by a con eltlon
or assoa ,slos of churches whleh Is ez
empt from tat under section "It. At the
awe time me prOVled that a church

palse. If It teue to coluue to h4 e Idtnti-
lied a such. could nt provide cfvcrare*
to e.nsO:.n s O e -arch 5,511.,9,41. t-
ti.-palfnl La the i.u l i4 r.Ae could it
pride eetrsie for mior1ts O 4of any
isrenes Oir I.l

51r. S.Rp oer. I h ethat our defi.
rltiot o. church Plan shiiuld be reted.
t o not take Into account Use speal.

seedi of our hches. mute an by
persons, or the sructural difcreaces of0155 dettOatiis tsond.

onar uLs eti xint deftsslmon of church
plar tha thwuche mu.t, by ILL diride
tlir plan4 into two pans. one cover-
lag e.uplovm of the church and one
ilser .e.s cplotM of church accicmea.
present law lA t1 recorls.• that the
cburon soeuices e pa t 0 the Church
OIL so nr of dul zL.natirs reigi ous In-
strlctm Ind c-rinsr fr the tic. etly.
and undfrbrieileWe. Vsturasts of the sri.
9Il cot e tse divssaet 01 church lf
that hate born in tulce for many
Pean an of Ue attlluonal c€ctriul"
Costs Of 94atntairue two sc-.rate sils
are so ncathto reduced heseltsU
may sull.

Some of these addisoe,,al coats mut of
IeCISiY be tikhfttd to Use local chtchas
s od aet" c . Chlaches and chu h

lerC., are oft 'etry s @9 and o.
rate mar.-Jty. beusse &Woa~d %7 ewe
or three peroc.4 mli* SmIL i a o rol
sacisllee. P4a coeut onsic, it chucha
and ArtocAs Wie generally dieocdeiut
vpon Ithts ad onerirr Thire is crm.
tvally Io way to VastI on5 hl-htr pi costs
to the €=prAnci as businsss Cut. U
9ined by the 131 d¢adlasn l4 CiL.basU a
reinci Pr pan 9ep41aat from the ae-
thnim: a':€.'4a sot h r cortaIy mlls

(A rRItLA. many of Lise scuiclia esint.-a
geci de to abandon thj resusrtaent pla.

Ila. Spetaer. the dh-rlon of the
church plan. small al o hart the Sort of
*'A hu ctsc. Tt glutsd co1 .- f.t
tuce a-gets as An eansmon of Lneir
inlaU0 A a-uPcaist number of auto.
less a" IV acoplO s moss lrcucnly
from church to Ay-er and back ain piur-
1114n3e of tOfOr cretX s A thirch nay
aI a rabbi to sime so in t3.urn er %he
M-is $SeTcs Afre mOIt fecfCIe The rabbi
Il then tiurn to puIpt work. The
Prritnt ctn"1t1n of chiuiCi tA dies
nt istisfy tll unique Aced of ourchuzcebaa tociaser conriuaiwly their r.-
04iri 1n "nt rhan if st-ers &ad 13r
personQs canno be c-sssssnoweigy costredj
6r one 0lm, caps in co qtra Wil weult.
1fys%"t It) il rast be free to prsueL thei
0611 for the crossaonas ther
shinu:d

AL'o. r.rs Is-u L,Wns ter%# their 1.th
oululds of the Cc uslsssna a rcc
NI:ts-. 2r. , 1", h.Tr In -.xvw! eat - thIe

Oria--cmn w-morv-s-r It not e-s
I"l't 4: t1 s 11 i 1 ir it ,s-

rue e*.r 1-t ,-si "ris NYs" Sauie r.o
en-4llcr. "he PFV¢.tlt dtftnitlon Of
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church plan coujd be ntrprted to @%*
elude them from coverage eU.er now
ar in 123M.

One of ths no, import--& btiaus In-
flueices usthjn a relt;wuso ilenolrisnaton
Is the ipensioi anrd weiream benet pro-
c"Oes The dwion of the church p*n
may lesson the unity of the church Some
churches fcar that drlson of ther plahi
mill dc*.oy the serus of onentsi weltIsn
lhe c..%wcbs and session that dedicationt
of agency mnplogeas o We denomm-

Mor"ver. In a coemn atimol denom-
Irsato-io. kt the pran corilll the seen-
cats a required to comply with ErISA.
the decomnlsol ta would nsot be able to
requr &a affcy either to moi in the
plan or to observe the requremen of
EZSISA In the Concreva-1lottrsp#eol do-
nomulalson. toe Satol tls~sAnd
3enacte are telf lrwihe. lnbee cor-
porat gua"~se. nto lImes Of author
saistt 'roa %Ae dusomnauooa

The wustre lnttl of church plan
has also c0tead gmn lectusal ptob-
lema. the lame masons? of church
plits of tOe consirews l dootmma-
tiona we admsussared by a piensicn
board a unit separate from but con-
trolled hy. the denommstion. It I% a"t
clear Shether a Plan adnsontered by a
Penson hoar of it tcnermyuorsa
church Us a Plan estobl aied UW mai-
uted for Is aemoyees by a chrch.. A

peson board Is usually ewc poriaed
brwulve the church does not want the
funds; an A"*e foir retve-mont porset
to be tibsaIrct to tile ea" creditors 01
0.0 thwrob.

Mwa stuure s-r aouesttos
S herthor a Plant mstilaind by a Pensin
bo;rd is enuttaLned bw a church. In th
i.. rtontal dtnoumssauonse rInusters
ad ly aisak.loa Lre corsdered ea-
A mPlo of Ute l-al churches and other
imls. rather than W e Ge nomsAcei.

As Ininosms. moWg.Cational tharche"
hat, Ull, -aintrol oser local ohurtbta
and a essos, esSm dILettvse- in plan
protaOese.M8 thserefore. .ste~frs occurP.
and the quesulan is sls raswd Awthetlt
the plan Is mitaled by the church
(denominaUin for ISt emilea-c, or by
a local Church for its emcaoees

Vcr elit 1U0 of the bIL. ft;%4s
as of Jamua2y 1. 40174 a ch tc.1 pu:A srtay
continue alter 192 to rose the to-
plotor of its chulch-ssoc3led orranl-
ZaliOns. b01h thU. partsclsatsnc9 in 12".4
and Usos that btrin Aftcsato ler
I14 This rom tn:c the SWrLZi€l at rte
01 chUrcA 3Soenit And Of thi, stecat
Preo nrcs It comp silulh LR IA. It
Also rrovuruc thte ucisuc refeds 01 mm-n
satii ann den-uiar ionl crloyct-s to
05055 abbt a n Is l l nsntt. oa 1Qle t Il
structures A and st-lsay witin the cltisrn

'e bill zhrtlire this ,xut fby rctn.-
aug th~e Uat54 et lsosi at chluit paj
&As alan & t ItAbIwd and niaminsu.ies far
Is a 4. s r-rc A hur h or i a scn- c.
awny or s A.XiiLsj of ehjrcsies txvrsvt

hess tas wtr se-cln lw. Tnic ten.
r~~i~-lui'.-o.. "~~e.a tcw to 3.--

8J~ Is:. A f ord-.jrd. to-ntno.
oris 0?I t2edgL-i:. 'r nIs hir:h

In VAs h&I of iss ias-5rT: lrrita.
as trr.:.lo~ce of art orcanalluti.r tb!Cli I

esomps Imns tax end Wh-t Is coMt-sue
by W assoCiated with the church: a"dtird1. ecriu.t lor'itr ni Olnteusho pay-

Ucamt4 as a churclt a before sc;rra-
boo from aerce. Urdcu the bll in
0r0=11ti2 11 I&a.-clod with a
church Lf it Shares covinon reblii
kKnds and coosITctints W Me-t Chuirc.

I'm Purposes of section tilse). il such
'plo)cn arei deerne dobe emlostl br
t Gnor14u'n The costihjtd ceut 0

UsM prosun is to Crst lthe ble-
arciucal and coesrational1 deanon-ana.
tions the aime manner forysrr.-U of
t2"e chUrch plait ele.na1mois. That bl.L1t.
at .nmeia the dictences iL bel a.
sasctues. and Practices amont our isIe-
caus Ocominations.
BY' InIludjsg ordained musles sithin

the dceinitwa. of etowo i a otanr-41MAMSt anI *1111:411r/it areiatwah:2. IPe

6uPcr"vc.;ta a chrch plan it coctin -se t
cover a Ifuim.ler she termis i1 the Site-
Coe of hs IraL-r L.. Outats t Lae
du otawionl eal ture. Thus. a nD--
later 541514 a a prion cbasa or
tInchu1 rel giu studies Ia uL:sCtLj
Could reclse coversee. Ass eAsnt%.-
anoter obe ba no semples r ould

als be entitled to Participate uI she
church D-imn

The b;U provider that a church plan
'iD 0ot have to utmston its roUs
" employee who has left the desso
atial groups but may rtain hIs &a-

crud benelo or account for the esont•a
Patinas 01 besseflta dear the plan.
some destomiusana continue to a4"ep
pta corttribiions for sovase d "-

Slose a arol sprally. 11111@4 C*
wW hI WeM seait. froms as .e A
A tMpita 1ep would be a utcar

mr las m0leeit who reara a pow.s in
hit iarct inhere he want& time to .iccte
ets 01Mhk Ietil spend th rest of hos lit
in the stirica of the deno=L=.aty.
Doinae such a traaltitoca Period te
denomj~tato may s-c-anMt lkI bvds;9ual
t4 o ontau# to be cessv-e. by Lbs t=Lri
Plan factor i1 even aosh be LAs
searateed from sonLaree.

Te bill wotulermit a Clause plan
to cOntinue to nemike ceitrwlleO tw.fgr
An tOrd I ial the is a Peteipazi aj a
Tcu orh O-a at the toitt of his ses€arus-
frem se-td. out ontl for a Per.4ol x
yars No sis I t linit is sabced is
Msle*wee who Are aeIssraled frt'U sty-

act bIocwt* O1 i sAIi hy.
The Wil m1§8 retouum Pet"t boards

NZils A VLan or Pen.ram fupocaa or
3amsesniertd Vsrocs a pestiai" i-ortd.
tilertr A ril J fsw coruaovoiao or oi" -
10t %a, ll be CO IUiLkTt-l a churen tilett
srrosiord the prums"a Pii?1Ote or Iu-is
lio-n O1 this ore anissow is Use aMs-
6atca or funsris of a planr or pitpran
for list piosin of rciv--u-sct or sca:re
hinillis for the conplo~s of 0 a elrl.k%

The orrasuaaUocs must *Ls# be cm.n
tavolird byr or asaoca-te wis a eisurob
esessui froms tAX Under perllon .50115.
It IS Intniudri th.%t no churchi pi:.%
a-tiam:.iatrrd Or fuLded Ort ar-si
Icord snil be il ri't'Jwsriy tt-
rrt-emy i C t %31i-tly -In r !AM
yr.-tn-s :6mimos, U.se laczlt-uu

flit LiAlaocoi-rCcU aterv- Isaruas a-
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tion taken by the Treasury Departmtent
to It proposed re-latLon dctir Ing
church plan lhJch provide that once a
churcl plan falls to r.eeL lthe require-
meiu of a church plan It can neser
thereifter be a church plan This rule
requires pterpetul dlsqilscatliOn of
church plan etatus for the smallest vio-
lation or rules that are not now clearly
understood and that siii Lake sers to
iresolv.e.

May bill provides a mechanism inhere-
under s church pln at be disquaLf ed
ie such otly alter it receives aplrotrzLie

notice that it has violated the church
plin r"turement and does not within
a certain Period of time correct it dce-
faulL The term "correction" as used In
the bill s not Intended necessarily to re-
quire a chiuch plan to undo Lte deltuJt
completely or to put Itself and other par-
tes in precisely the same Position they
would hate been In had the dels--t nreer
occurred The degree of correction re-
quired should depend upon the equites
of the ailsation

fer example. a possible violation of
the church plan requirements mould be
the coserace of an imperreussible nuin-
ber of indtsiduals who are rot detred as
employees A complete correction of this
tlpe of default would requre the plan
to refund to these indsuiduz.is all con-
tribution, made on their behalf. Such a
correction may cause the distnrbutiotli to
be Included in the Incomes of innocent
persons nd. hence, work a hardship CA
them.

In this type of situation, the deauit
should be considered corrected Lf the
ht -th plan iere permitted to relsun the

amct. sed benefls or a.cotata of these In-
dmettuls for the eventual payment of
beneALs upon their death or retirement.
But he plan should accept no further
contibutiorjs with respect to them.

Mr. Speaker, I believe thnt %hen we
enacted ERISA. we req,, red far more of
our churches lhan we intended We cer-
tairi: did not In 1914 intend to draft *
definition of church plan that faiLs tc
take Into considlllon the way oC
church plans are operated or that is dim-
eruptive of church offa irs Our 17, leg.
altlon requires the church plans to re.
€or.ot:tute thr:r plas aftr decades. ever
centuries, of responsible etpencnce.

The probleruu the churches lace art
Ltnrmediaste. They are concerned tedr
that their plar.s may be preccntiy di3
qulRll.'ed as church plan? T,'6s is j
m tter me must not put Off until 1282.

Therefore. Mr. SpeaLer. I urge ml
dltlnscuished c-alleacues to support thot
Measure. and I ask unanimous consent
that the bill be printed in the tLCOsC

Th e biU follo' s:
Iam + 120 2

A bill to amed4 the teterrait Renilue Cod
of 1e5,4 to permit a chu.Th plsa to cot
unue afier 3ta2 to provide b-rent. to
Omiynafel of oreani.intl cootrolmeii Odr n
sesotiared sits she cherns end to bail
certotneiricyrIn;. LrrerceeLdia tih
dnienitilos of church plan
Be it encrd by the Setle cnd Ujoi

Op Fewe+-rit sI of me it.v recd stItre
A,,rllce anI Comr'tIi OJ1Ji.tbtelf,

arccon 1 ectl!o siiel of et. ete-ers
1t-reurs tode 0: Ia4 is a.tIccd Lo I.e
fachoic

A% IJ~hJ%iL. _L tULA.LL -I AL0L -s

41o1 CmiiCn P.LAe-
III In crenci. - or purposes of thIs part

crke term churSc plan' meas plan ctts.
illlted and m&nutined (to the estelt to-
quired In par pta 1l for itA em-
ptoves io their hene.iclrlesi by a Church
or he A Conrention or aecolitOo Of chlrehel
skhlc ia eoLI;t boe tao under asiahoo& t

"ti ClCti% eLANS IcXoCL-a-Tc term
church pien lxs nOt include a plu-
•i A s U hIh Is eatAbiltaed id osintlied

priciurll for !4e benefit o CniplonCee Ior
their hece'rciarlesI of such church or con-
tinuua or LLscc stion of churches nht are
es'tosd in conr.actin ttth One or more
u-ratea r-:dca or bsosruls Isi.lis the
metrniof of section S1i) or

ni 1 lica Includes individual less l shll
suisl.-tlilly el of stiom ae dteCrl In
pil..isphe Ill, 3l(s). or (31)(E toic their
b#rtClsrt

13l Dimrsort-s inV OTstIS rOsnossons-
roe pupseen0o hlis subsecuour-

"-Ai A plan esi lLSbe arnd maitaned by
a i lurco or hr&ronveninor association Of
ciuiciiCs ihall include a plun es blUted and
errinilried r ian orcsnlistos % the I
clt) Iv corporaton or othte , tue prie-
cpal purpose or function of A bnri s the td-
munlsLrteelon Ofundlic of a piln or promsm
for the provision of reticmeot hezelta of
.clers tlce tko. or both, foe the employees
o" a :c-. or A aonintion or n¢scitlon of
churC.iem. If such orgsnlzstlonI is controlled
hr or aesoclated slt a church or a COnlon-
tion or esOclitiot of churches

"IS) The arm employess' of a church or
a or ention O esocltuoa of Churches Lbsu
includ-_

i a d ul ordsiled. coosfluloced. or 1i-
censed moLuter of a chUrC tn the exercise
of hs ministry. retardflsa of the a.eurce of
his Cam pensstics.

-l1i an emplofr- of an eoiglUiznmaioso
whether a cLull las corporation or othermit.
shich Is eemps frem tax ide' ics 01
it .hi hi •on -oilld lay or a -l*ated th
a churc HI a ¢oneentlos ot taulitt n of
thurches. and

-(li) An Lodllidual dauclbed In pera.
ml' h f3)il.

**ICl A church or i €onestlon or s0oca-
tion of churcial which Is exempt from tas
tinder seetlo's $0t shall be deemed the em-
plaer of sup Iodlvidual Included to At em-
p:orvc under prs;raph 4311 Ill

."i) A-. rcanizusion. uther a ielil Iai
corporation or cOhetwiae. is au*.so.itrd %tsf
a coirch Or a Coneetion or i4rocluiom II
cC urces If It shires cotmos reLnglous hoedi

Sand coaticlIonslth *ht church or oontec
- tlon or asnOciilosa of eshurcems.

*it Ifri anoloeVec Ah L Included tO
chuze p:uc sepiraten, from the Selice of I

cluccetor a orcentrAtior dcsar e ei• laule (!I) of psia 'rlph 43)(D). the elhurct

pia sii' not lull to meet the rcequIremill
of th!s sthuectio trreely because It-.

"(I retains his accrued bnrilt or iccoun
for the payment o- f henelts to him or hl

r besctila-les pursuant to the term of ts
;Plu0. O

t -(111 reclses c,.strbutioss on hts behal
alter hIs sepu slion from such rice,. bu
only for a period of hue icars afer %he cm
pl)e searaptison eamtrsrurtco. suCSo to
eniploce Is disabled 401ethin the meniiles
of the disability piOVWOS Of the chue
plan or. If the-n Are no Such prsolslnr.S L
ice Church plan. wilthlc the mesrg of set

r tion l2umlit1 ast the tire of each separs
I tion from arroe.

-(4 C)tXenorrTor or rotme s o tir

titss 6t- srsrtrr~N-s-tLfa plante
e iried snd inlritnced fcr Ius eniti ncit

10 or their bh-,',c.'r!clI L" • clcres a- by
t %noQor o,-,xfittos af tcuhes sIll,

It1 Cin enipt fro ins taiundr sohlmO tit -i:
J th.ct one or Morc of Q.C r.,urec iL. 4

.lh1 LbehcCtloa sid corctu its failure I

ii1UY , j VcIO

Inet suca requirement sithia the rorre-
1ion period tte pusn st all e deemed to -tr

the req ireme.tl or this subsection fur t.
year In whics the Cortectlos %s sde sn
for sit prior ves- If a corrtclion La not ade
wlithIn the c:e:rlorir priod the pus, s.&ll
not be deemed to mieet the requircemec of
this sUbsTCLIOs her:nnin with the d a os
Whic the ecrilest failure to meet Os fr

e of such requtremonia occurred ie
lerm 'Correction period -metes te pe-iiid
end e- s-re ite lute? o. tra rolu.nc: is
210 CAss al.r the dat Of nall:o hy the
Secretary or a noIce of deslit sita respect
to ttL p:sn l alWure to meat one or ore Of
the requ -e menus of this suhocsloO 123
Such per ad U may be set by a tourt . om-
petent jinridictnOs alter a detec -as.0n
that hu henlle inal that the pits fa:is Io
meet such requirements. or. V2 the Oral court
deterinvnaon does not specify suct pe-'od

Srcessonuste period dependof upon s:l tie
tic;& and circt.sslecos but s n) s e Ct
not less tis 2T0 dosn a r the dele'n.'.s-
lins has tcootm tnal or (31 .my &dd:%iO:it
period sh~es the Srte&re detetine| Is res-
socolie r ntessarT far s-le coter'Los of the
default "

L 2 The B0o-d-,tents mende by this Act
shall be etiet s& tf Jsuary . Ill4 a
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IN THE SEN-ATE OF TUE UNITED STATES
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JuNE 7 (legislative day, M:, 17), 1078

Mr. TALt.D O. (for himself and Mr. BENTSEN-) introduced the following bill:

which was read twice and referred to the Committes on Finance and

Hunan Resources jointly by unanimous consent

A. A " ""':,R i'

To amend the Employee Retirement Income Security Act of

1974 to permit a church plan to continue after 1932 to

PVoN-de 1-0Ciici for employees of 01'0g-,Ii' ali oils controlled

by or associated within (lie church and to inake certain

claifying amnendincuts to thc definition of 'church plan.'

I Be it enacted by the Sen ate and House of Representa-

2 tives of the United Statcs of Ameinrica in Con gress asscm bled,

3- SEC'rIOIN 1. Section 3 (33), title I, of the Employee

4 Retirement Income Sec'uity Act of 1974 is amended to

5 rean, as follows:

6 "(33) (A) The term 'chrci pltion' mn rs a plan estab-

71 lished and mnaintated (to the extent reqiuied in clause (ii)

s of steIUnlirgil (B) for its employees (or their bene-

3 E'ION1.econ3(),tteofheEpye
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2

I ficiaries) by a church or by a convention or association of

2 churches which is exempt from tax under section 501 of the

3 Internal Revenue Code of 1954.

4 "(B) The term 'church plan' does not include a plan-

5 "(i) which is established and maintained primarily

6 for the benefit of employees (or their beneficiaries) of

7 shch church or onvention or association of churches

8 who are employed in connection with one or more .un-

9 related trades or businesses (within the meaning of sec-

10 tion 513 of the Internal Revenue Code of 1954), or

11 "(ii) which includes individuals less than substan-

12 tially all of whom are described in subparagraph (A.)

13 rAnd in clauses (ii) and (v) of subparagraph (C) (or

14 their beneficiaries).

15 "(C) For purposes of this paragraph-

16 " (i) A plan established and mahitained by a church
• .1 :. * ' ! o

17 .. or by a convention or association of churches shall in-

18 clude a plan established and maintained by an organiza-

19 . tion, whether a civil law corporation or otherwise, the

20 principal purpose or function of which is the administra-

21 tion or ftiding of a plan or program for the provision

22 of retirement benefits or welfare benefits, or both, for

23 the employees of a church or a convention or association

2.1 .of churches, if such orgauization is controlled by or asso-
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8

ciated with 'a church or a convention or association of

2 churches.

3 "(ii) The term 'employee' of a church or a con-

4 vention or association of churches shall include: a duly

5 ordained, commissioned, or licensed minister of a church

6 in the exercise of his ministry, regardless of the source

7 of his compensation; an employee of an organization,

8 whether a civil law corporation or otherwise, which

9 is exempt from tax under section 501 of the Internal

10 Revenue Code of 1954 and which is controlled by or

11' associated with a church or'a convention or association

"Ji of churches; and an individual described in c'tiuse (v)

13 of subparagraph (C).

14 "(ii) A church or a convention or association of

15 churches which is exempt from tax under section 501 of

16 the Internal Revenue Code of 1954 shall be deemed tho

17 employer of any individual included as an employee

18 under clause (ii) of subparagraph (C).

19 "(iv) An organization, whether a civil law cor-

20 portion or otherwise, is associated with a church or a

21 convention or association of churches if it shares common

22 religious bonds and convictions with that church or con-

23 vention or association of churches. .

2-1 " (v) If any eniiplovee who is inchded in a church
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plan separates from the service of a church 'or a con-

2 vcntion or association of churches or an organization,

" whether a civil law corporation or 'thirwise, which is

"' "exempt from tax under section 501 of the Internal

: Revcunc *Code of 1954 and which is controlled by or

6: "associated with a church or a con,;ention or association

. .'.. 'of churches, the church plan shall not fail to mcet the

8 ' requirements of this paragraph merely because it: re-

:9 tains'his accrued benefit or account for the payinent of

10 " ! benefits to huin or' his beneficiaries pursuant to the

11;" ": terms of the plan; or iecei'es coritributions on his b'e:

12; "ialf itftcr his separation irom such se ."e, 'jut only f3r

13 a period of 5 years after the employee's separation from

14 ' "service, unless the employee is disable?. (within the

5 "'"" meaning of the disability provisions of the church ph.n

or', i" theLc are no such provisions in the church 'plan,

17 "i"P"within the meaning of section 72 (m) (7) of the In-

18 terual 1Ievenue Code of 1954) at the time of such

19 ' separation from service.

20 ." (D) If a plan establhi..ld and maiiitained for its em-

21 ployces (or their* beneficiaries) by a church or by a con-

•22 vention or associatiolx of churches which is exenipt from tax

23 under section 501 of the Internal. Revenue Code of 1954

'4 I fails to meet one or more of liLe requirements of this para-

25 graph and corrects its failure to meet such requirements
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5

1 within the correction period, the plan shall be deemed to

2 meet the requirements of this paragraph for the year in

3 which the correction was made and for all prior years. If a

4 correction is not made within the correction period, the plan

5 shall not bc deemed to meet the requirements of this para-

6 graph beginning with the date on which the earliest failure

7 to meet one or more of such requirements occurred. The

8 term 'correction period' means the period ending with the

9 later of the following: (i) 270 days after the date of mail-

10 ing by the Secretary of a notice of default with 'respect to

11 the plan's failure to meet one or more of the requirements

12 of this parr',iapF; (iil .;,oh I'priod as may be set by a court

13 of competent jurisdiction after a determination that has be-

14 come final that the plan fail- to meet such requirements, or,

15 if the final court determination does not specify such period,

16 a reasonable period depending upon all the facts and cir .

17 cuirstances, but in any event not less than 270 days after

IS the determination has become final; or (iii) any additional

19 period which the Secretary determines is reasonable or neces-

20 sary for the correction of the default.".

21 Sic. .2. The amendments made by this Act shall be

22 effective as of January 1, 1974.
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Senator WLIAMS. Our next witness is the Association of Private
Pension and Welfare Plans, William N. Bret, Jr., president-elect.

STATEMENT OF WILLIAM N. BRET, JR., PRESIDENT-ELECT, ASSO-
CIATION OF PRIVATE PENSION AND WELFARE PLANS, INC.

Mr. BRET. As I approached this testimony, I heard a very funny
story the other day, which seemed to exemplify this from a fellow
lawyer.

He said when Moses went up the mountain to get the Ten Com-
mandments, he came down with tablets, and the people said what are
those, and he said those are the law. They looked at the mountain, and
it was scattered with broken tablets, and the people said what are
those. He said those are the regulations. [Laughter.]

Well, I think it expresses our problems with ERISA. The remarks
that I am going to make today first are very complimentary to you
and Senator Javits and your staff, for the attempts to simplify what
has been a very difficult act for us.

We would like to be as helpful as we can. The association is testify-
ing for the first time. As chairman of the Hansen. I have a dual in-
terest in this. We are 1 of the 10 or 12 large consulting firms. I have
dichotomy in what I am saying. They are not contradictory in that
sense. There are 600 plan sponsors in the association, representing all
facets of this business.

Let me quickly go through about seven points. I have written the
testimony. There were some supplementary material that I hope you
will find interesting, too.

Senator WILLIAMs. Thank you.
Mr. BRET. First, the paper-work on the small employer has to be

simplified. There are too many reports. It is too costly.
It seems to me, as it has for sometime that these vesting funding

fiduciary rules are sufficient by themselves to protect the small em-
ployer cases. I would like to see the definition of small employer to
be 500 employees or less and up to $10 million in sales That would be
P, standard I think we would adopt and live with.

Some people will say that is too large but it really is not; $510
million would be what I think small employer means in this country
today. At least it is in our practice, and I'think in most consulting
firms. The association would look at it that way.

As to Employee Benefit Comnission, in a sense I guess we would
say we are not sure. We would like to sie more thought to this. We
know you cannot live with dual jurisdiction that ERISA imposes
because it reminds you of a Chinese definition of a committee. It is a
chair with four back legs. I do think that at the moment I probably
favor a two-step move. I go with Senator Bentsen's bill, 901, in trans-
ferring vesting funding participation to Treasury, where it has always
been in the past, and I concentrate fiduciary standards and prohibited
transactions in Labor. That seems to make sense to me.

Then I continue to study this Benefit Commission, I guess, because
the associations stresses privatization and private solutions.

I am somewhat concerned about a commission that would not be
favorable to private benefits. I do not know who the commission
would be. I suppose if I knew the people, I might favor the com-
mission more. It is kind of how do you feel about it in your heart
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At the moment, certainly a two-step move toward 901, that separa-
tion would be most helpful-the problems of self-employers particu-
larly are not related to dual jurisdiction. They are related to about
seven related problems that we are going to cover with you in great
detail, not today.

I do not think we can live with the joint and survivor option as it is
in the act. I know it is attractive, but we have costed it out and it seems
to us that it can cost out to 15 percent additional cost to employers.
That might be low, but I think that is a fairly accurate figure.

So if a company is spending $10 million on pension contributions,
we might add as much as $11/2 million dollars to their annual costs.
That worries me.

I would rather see mandatory group life insurance, and I would go
that way.

My second argument is that tax lawyers favor group life more than
they do joint and survivor out of pensions. The group life insurance
payment is nontaxable to the beneficiary and it can be assigned out of
the estate.

I would prefer to do what we have always done, and that is provide
death benefits in that fashion. You might argue that at age 55, this
could be more than an election, and that would be more acceptable.

I think we have found that the election at age 55 is a reasonably
low-cost item. This would not be. I want to stress that 10 times. There
would not be a low-cost item. It will receive a great deal of criticism.
The cost-of-living question has always been a matter of great concern.
We have studied it, we have looked at it for many employers. More
often than not, we have backed away from cost of living. I do not feel
that cost of living should be studied in this field. We would rather leave
this baby to the Presidential Commission and a higher level to look at.

I do not think the private industry can afford cost-of-living adjust-
ments. Even though this is just a study, studies have a way of becom-
ing law. They particularly have a way of becoming law sometimes at
great cost to the private sector.

TAX INCENTIVES

I have to applaud your effort& The small employer field has been
devastated by ERISA. We used to write two plans a week in our part
of the world where I live, Southwestern area. Now, if we write two a
year, I say it would be unusual, defined benefit plans. It has just ceased
since 1974. The statistics that we have on this are overwhelming.

I think Commissioner Kurtz pointed out the other day that 150,000
terminations, most of them are probably related to ERISA. The
studies all seem to say that. So relief is needed. I do not know whether
five three one one one is correct or not. I guess if I had to express a
choice, I would say ten six two two two would be twice as good and
would provide twice the incentive.

You cannot install a pension plan for $2,000. I do not know whether
it should be more or not.

I would like to see more study given to that, what should be done.
No one has mentioned the 5 percent. I think that 5 percent on improved
plans is a very substantial benefit.

I do not know whether the bill means present plans that are im-
proved or whether it means plans that will ie improved.
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The language is somewhat ambiguous in my reading of it. Does it
mean bothI

If a company has 5-year vesting, let us say, another company has 10,
and 10 goes to 5-year vesting, do they get tlie same 5-percent credit, or
is it only the plan that is being improved? I read it that it means any
plan that is improved to those standards.

I would like to see that confirmed.
The Daniel case, enough has been said about it. We think one last

thing might have been overlooked. It did not cover thrift or savings
plan, the exemption from Daniel did not.

I think the Daniel exception in your law should cover not only
defined benefit, but defined contribution plans. It specifically does not
cover voluntary plans like thrift and safety plans that are so promi-
nent and have been so prominent since ERISA.

Let me conclude with a comment that the small employer committee
of the APP has prepared, and I have seen the first. draft, of one of the
most interesting reports on small employer problems I have seen. We
will complete this draft very shortly and would obviously want to send
you a copy of our report on small employer problems. It is extremely
well done.

I am very pleased with what the committee has done, and we will
review this and shortly be turning this over to you for your own study
and for any questions you might have.

Senator WILLAMS. When can we expect that?
Mr. BRET. I would hope to do this-I will speed it up-let me say

that. Two weeks perhaps?
Senator WHurAMS. I am not putting any time limit or suggesting

any time. I just want to know when to look forward to it.
Mr. BRr. I will say very shortly. I have the draft and it is very well

done. We should be able to get agreement on that very shortly.
The second report is one of our own firm. We have prepared a report

on the multiemployer field with specific attention to the two problems
that bother us most. One is the personal liability of the trustees. And
the second is the liability of the employer.

We will have specific recommendations for the PBGC within the
next 2 weeks of this also.

We have given comprehensive study to the multiemployer field, and
if you wanted to talk about it a bit, it would sound like this. I do not
think we can continue to prosper with the personal liability of trustees.
I think we can provide safely that if trustees selected a bank, an in-
surance company, or qualified investment counsel, they would no
longer be subject to personal liability unless they took a direct part in
the fiduciary activities of this institution.

Nevertheless, that is one other day.
Lastly, when we look at the problem of capital formation and the

investment of pension funds and miserable returns of the last 10 years
in common stocks, you must ask yourself what part ERISA has played
in capital formation and the lack of it. I think we need to look at
a number of things to loosen up investment activities of our pension
funds. Too much of the money is concentrated in the top hundred
stocks and not nearly enough in the rest of the market.

I suspect that personal liability trustees has a great deal to do with
that. At one point we were moving toward some broader base of invest-
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ments, 1974. They were coming from in-house investment groups, com-
ing from trustees themselves and from investment counsel. Since then,
that has substantially stopped. There is the risk, if you take any chance
at all in these investments, the trustees feel this personal liability will
eat them alive.

I failed to mention earlier we not only endorse, but strongly endorse
and compliment you on this deduction of employee contributions. We
thing nothing in the act, save the joint and survivor question is more
important than 10 percent, $1,000 deduction.

We think that tax incentive is one of the most important advances
the bill offers.

Senator WILLIAMS. Will you repeat that?
Mr. Bi~r. We think your employee contribution section of the 10

percent up to $1,000 is a magnificent step forward in this field. We
strongly endorse this.

I would like to think it would apply to defined benefit and defined
contribution plans both. I am not sure it does. It may only apply to
defined contribution plans. I would like to see it maybe explicit that
you can use it either way.

There would be accounts, but those moneys would be applied toward
qualified defined benefit plan. We might elaborate on that point with
you in some more written testimony.

Senator, that concludes my remarks this morning.
Senator WILLIAMs On the apprehension of trustees that leads to

investment in only those that carry the highest rating in the blue chips,
there is a proposed regulation in this. It is out for comments, I guess.

Have you commented? Has your association onunented?
Mr. BRur. No. But we should like to. We have not commented. This

is a subject close to my heart.
I have been personally involved in this from the beginning. I find

that we have had 1.6 return on the market from 1968-77 in common
stocks as an average. With 1.6 return on common stocks, you have to
ask yourself what is happening, not only on the level of return, and
cost to companies, I mean of the pension fund, but what, in fact, is
happening to the whole broad stock market. What can we do to help it?

There is no one thing. I do not mean to be naive and say personal
liability is the whole issue. No, it is part of the issue. Perhaps a small
part of the issue, but a very important part. People are being super
cautious.

Senator WILLAMS. Mr. Hills was here yesterday, and he addressed
himself to this as one of our problems-or perhaps I should say, one
of our opportunities-

Mr. BRLr. That is right. We can be creative here. That is what I
am saying, a chance for you and your committee to be creative in that
field and extend yourself a bit further.

Senator WILLIAMS. We are moving into departmental reorganiza-
tion, and this proposal comes from one of the departments. Your
attention to this and comments to it, I would think, would be very
helpful.

Mr. Bsr. We will do that.
Senator WiwmAms. Thank you very much.
We may have some questions after we have examined your material.
Mr. BR r. Thank you.
[The prepared statement of Mr. Bret follows:]
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Good morning. Py name is William Bret. I am Chairman of the Board of

A. S. Hansen, inc., one of the world's largest independent actuarial consulting

firms. I am also President-Elect of tie Association of Private Pension and

Welfare Plans. I am appearing here today to testify before the Committees on

behalf of the Association.

Appearing with me is John Smokevitch. John is General Counsel of my

company, A. S. Hansen. He was formerly with the Private Pension Task Force

of the House of Representatives where he worked with the Honorable John Erlenborn

and John Dent assisting them in the initial work of the Task Force. John has

assisted me in the preparation of this testimony on behalf of the Association.

The Association of Private Pension and Welfare Plans is a nonprofit

organization which was founded in 1967. It is dedicated to the preservation

of the private pension and welfare system. Accordingly, it stresses "privatiza-

tion" as an approach to problem solving rather than government intervention.

The Association's approximately 600 members represent the full spectrum of

employers, plan sponscrs and professionals involved with the maintenance and

continued well-being of every type of private pension or welfare plan being

maintained in America today. Our nationwide membership includes employers, unions

and other plan sponsors, as well as accounting firms, actuarial firms, attorneys,

banks and bank trust departments, insurance companies, investment firms and

counselors, and pension and welfare plan administrators and consultants. I am

certain the Senators and their staffs are aware of the Association's educational

activities on behalf of its members. We believe the Association's broad-based

membership, philosophical approach, and educational activities offer the Com-

mittees a unique perspective on the pension simplification proposals being

considered in these joint hearings.
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The Various Pension Simplification Proposals

The purpose of the hearings is pension simplification. The Association

applauds this recognition by the Committees that many of the administrative

and reporting requirements under ERISA, as interpreted by the Labor and Treasury

Department, often have succeeded only in increasing the expenses of plan

sponsors without providing participants any real benefit. We encourage the

committees to press ahead in their efforts to identify and simplify all of the

confusing, duplicative, expensive, and time-consuming administrative requirements

under ERISA.

The meters of the Association are firmly committed to the protections

afforded participants under ERISA and to the principle that participants must .

be informed about their plans so that they fully understand the benefits being

provided them. Our frustration has been over the needlessly complex and cumber-

some requirements imposed on our'memjers by the agencies in interpreting ERISA.

The result has been that we often feel that, while we may have complied with

what a particular agency may say ERISA requires, we really have not given our

participants anything of real value for the time, money and effort we've spent

on this compliance.

In general, the Association supports the simplification proposals and tax

incentives found in S. 3017, the ERISA Improvements Act of 1978, as introduced

by Senators Williams and Javits, and S. 901, the Pension Simplification Act, and

S. 3193, the ERISA Paperwork Reduction Act, both as introduced by Senator Bentsen.

However, certain of the proposals in these bills are either counterproductive or

need further work to make them really effective in achieving pension simplifica-

tion. Therefore, rather than spend the time available to us discussing 'the vast

2
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majority of the proposals which the Association can support, we intend to discuss

those proposals which cause problems or require further work. In this way we

believe the Committees will most benefit from our expertise and assistance in

developing simplification proposals that not only ease the administrative burden

on employers and other plan sponsors but, more importantly, provide real benefits

for the participating employees covered under our private pension and welfare

plans.

Establishing an Employee Benefit Commission
v.

Allocating Administrative Responsibilities Among Existing Agencies

We all agree that there is a problem with the administration of ERISA as

that law was enacted by Congress. What is commonly referred to as the "dual

jurisdiction" problem is actually a tripartite jurisdictional problem involving

conflicts and inconsistencies among the Department of Labor, the Internal

Revenue Service and the Pension Benefit Guaranty Corporation. The problem is

serious enough that Senator Bentsen with S. 901 and Senators Williams and Javits

with S. 3017 have introduced bills dealing with the problem, but proposing

different solutions.

S. 901, the proposed Pension Simplification Act, as introduced by Senator

Bentsen, would eliminate the dual Treasury and Labor Department jurisdiction

over the administrative and enforcement provisions of ERISA and allocate these

responsibilities individually among the Departments. In effect, S. 901 would

render unto Caesar that which is Caesar's.

S. 3017, the ERISA Improvements Act of 1978, as introduced by Senators

William and Javits, would establish a new Employee Benefits Comlission and

3
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consolidate all ERISA administrative, regulatory and enforcement functions

within that new commission.

The Association of Private Pension and Welfare Plans believes that this

problem Is too complex, and an informed enough consensus has not been reached,

for the Committees to attempt to resolve the issue at this time. We understand

that the Administration expects to shortly propose a reorganization and real-

location of responsibilities among the Labor and Treasury Departments. This

should sufficiently resolve the current problems on a temporary basis, and

thereby allow the Committees to continue studying the issue so that the best

long-term solution may be reached. It would be a mistake to act precipatately.

Accordingly, while the Association recognizes the need to solve the juris-

dictional problem, it can only recommend further study of the jurisdictional

issues at this time. The Association itself has not reached a consensus on

the best solution to the jurisdictional problem. I can advise you, however,

that the Association will continue studying this matter and will assist the

Committees and their staffs in resolving this complex and troubling issue.

Expansion of the Joint and Survivor Annuity Requirements

We are deeply troubled over Section 238 of S. 3017. This section expands

the present joint and survivor annuity provisions of ERISA to require that A

plan provide a joint and survivor annuity to the spouse of any participant who

is 50 percent or more vested at the time of his death. Also, the participant's

accrued benefit may not be charged for the cost of the death benefit paid the

surviving spouse. In other words, this provision mandates a free death benefit

for the surviving spouse of any participant who is 50 percent vested.

4
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That is exactly the problem with the provision and why the Association must

oppose it. The provision confuses an employer's providing death protection

for employees with an employer's providing living protection for its employees

through Its pension plan. Let me explain. An employee faces many hazards from

which his employer's benefit plans are designed-to protect him. Medical plans

are designed to protect the employee from excessive medical expenses arising from

the hazards of sickness and ill health. Life insurance programs are designed to

protect an employee and his family against the hazard of his dying. The pension

plan is designed to protect the employee from the hazard of living. While we

do not normally think of continued good health and a long life expectancy as a

hazard, responsible employers realize their responsibility to provide an adequate

replacement income to their career employees once they retire.

The plans which protect against these hazards are designed to provide the

greatest protection on the most cost effective basis. An advance funded retire-

ment plan is the best way, we feel, to provide the protection against living.

It is not the best way to protect against the hazards of dying. The best way

to provide death protection is through group term insurance arrangements--the

way employers have traditionally provided death benefit protection.

Hansen's actuaries have estimated for me the cost impact of the joint and

survivor annuity proposal in S. 3017. While the cost of the proposal on an

individual pension plan car only be determined by analyzing the actual mortality

and turnover experience of the particular plan involved, they would expect the

proposal to increase pension costs for the overwhelming majority of our client's

pension plans by about 15 percent per year.

5
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Gentlemen, we simply cannot add such a cost burden to employers maintaining

retirement programs for their employees. Furthermore, we expect that most

--employers do maintain an adequate group life insurance program for their employees.

Actually, this proposal mandates free death protection for employees. Regard-

less of the cost of the proposal, therefore, the Association simply cannot support

it. The Association would also hope that, as the Human Resources Committee

considers our comments, It also will recoil from such federal interference with

the collective bargaining process.

Study of Mandatory Cost-of-Living Adjustments

The Association of Private Pension and Welfare Plans stresses "privatization"

as an approach to problem solving, rather than government intervention. For

this reason, the Association rejects any attempt to require mandatory cost-of-

living adjustments under private pension plans. Accordingly, the Association

opposes Section 273 of S. 3017 which would require the Secretary of Labor to

conduct a study on the feasibility of requiring private pension plans to provide

mandatory cost-of-living adjustments.

Plan sponsors do recognize the need for having retirement benefits keep

pace with inflation. This is one of the reasons why most pension plans today

base their pension benefits on final average pay. The members of the Association

do consider the effect of inflation on the pensions of their retirees. Many

members have adopted cost-of-living supplements for their retirees. We believe

it interesting and instructive for the Committees to note that in providing

these supplements, most of our members have chosen to do so outside of their

pension plans. That is, the supplements are paid directly by the employer

6
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rather than funded through the plan. This is largely due to the uncertainty

and to the degree of the commitment involved in making available a cost-of-

living supplement. Employers providing these supplemental pensions outside the

plan are quite careful to explain to retirees that they cannot guarantee

unlimited continuation of the supplement if business conditions should become

adverse. The Association strongly believes this is a problem that is best

dealt with in the private sector. Employers sponsoring plans are aware of the

need for cost-of-living supplements and are responsible about providing such

supplements to their retirees.

We believe there is no need for the Committees to provide for such a study.

We certainly expect the Presidential Commission on Pension Policy, which has

been announced by the White House, to consider the impact of inflation on

retirement incomes. In fact, it would be ironic if a bill which has as its

primary goal--simplification--was to authorize additional and duplicative

studies of a problem which already will be studied.

Tax Incentives for the Establishment
or Improvement of Qualified Retirement Plans
and Deductions for Employee Contributions

The Association strongly supports all of the tax incentives found in Title III

of S. 3017. However, the Association believes there is a problem with the pro-

posed deduction for employee contributions to qualified retirement plans. We

do not understand why the Committees would on the one hand propose to allow

employees a limited deduction for contributions to a qualified retirement plan

and then with the other hand take the deduction away from employees earning more

than $30,000 per year.
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In designing a retirement plan, the goal is to have the plan provide,

when considered with all the other sources of retirement income available to the

career employee, the best replacement possible in his retirement years of his

pre-retirement income. Accordingly, employers generally take into account, in

one fashion or another, the benefits provided under Social Security in deter-

mining the amount of replacement income to be provided under the employer's

retirement plan. Under Social Security, however, the lower an employee's rate

of earnings, the greater is the replacement of his pre-retirement income by

Social Security benefits. The following table illustrates this:

Annual

Employee's _So611 Annual So"ial Pecon' o4
fi l yerm's S41c1ity Security final year's

pay wages"' benefil pay

S 5.000 $3.339 $3.012 60%
8.000 5.343 4.028 50

10.000 6.598 4.679 47

12.000 7.747 5.147 43

15.000 8,087 5,458 36

20.000 8.258 5.518 28

25.000 8.258 5,518 22

30.000 8.258 5.518 18

40.000 8,258 5.518 14

50.000 8,258 5,518 11

*These we Social Soually colWed -gf l,$suTi 5% pay rICeses ove
a working afW. T l It vy ClOW to the NSTC" ralale Of Oceae4 mi L

As we can see, an employee earning $5,000 in the year prior to retirement

would receive Social Security benefits replacing approximately 60 percent of

his final year's pay. This is 60 percent of his gross pay, not his net, after

tax takehome pay. Likewise, the $12,000 per year employee can expect to receive

43 percent of his final year's gross pay from Social Security. However, if we

now look at the employee earning $30,000 a year--the point at which he would

8
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start losing the proposed deduction for voluntary contributions to his retire-

ment plan--we find that his Social Security benefits will only replace 18 percent

of his final year's pay. For the $35,000 per year employee--the level at

which the deduction for voluntary contributions for a qualified retirement plan

would be completely denied--Social Security only replaces 15-3/4 percent of the

employee's pre-retirement income. Ironically, these are the very employees

who may need to save for retirement in order to supplement the replacement

income they receive in retirement from the combination of Social Security and

their employer's retirement plan. Yet the Committees' proposal would deny them

the deduction that it grants to so many of their fellow workers.

One of the biggest problems the members of the Association face is providing

an adequate retirement income for their managers in comparison to the total

replacement income that rank and file employees receive from the combination of

Social Security and their employer's private pension plan. Accordingly, the

Association urges the Committees to eliminate the $30,000 phase out in the

deduction S. 3017 makes available for employee contributions to qualified retire-

ment plans.

Federal Preemption and the Daniel Case

The Association applauds the Human Resources Committee's decision to broaden

the preemption provisions of ERISA to, in effect, legislatively overrule the

Daniel case.

- There is an exception to Sections 271 and 274 of S. 3017, however, whereby

the Daniel decision is not overruled for "eligible individual account plans"

In which participation is voluntary. We do not understand the reason for this

exception and find the voluntary concept quite troubling. Let me explain.

9
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A very desirable form of employee benefit plan is the so-called thrift or

savings plan. Under such a plan, for example, an employee may save from I to 6

percent of his compensation on a voluntary basis. If he does so, the employer

will match his savings at a rate specified in the plan. These matching rates

typically vary from 1/2 of the employee's savings up to twice the employee's

savings. These plans have proven to be very popular. They allow the employee

to augment his Social Security benefits and his pension plan benefits in pro-

viding for his retirement needs. Most often, these plans will be invested in

stock of the employer sponsoring the plan, but this stock is usually publicly

traded so It is registered under the Securities Laws and the employees partici-

pating in the savings plan usually receive prospectuses.

However, under sections 271 and 274 of S. 3017, this is a voluntary

individual account plan and the Daniel decision is not overruled. But there

is no need for the exception. ERISA's fiduciary provisions and the prudent man

rule apply to the investment in employer securities so that participants are

fully protected. Accordingly, the Association recowends that the exception

be deleted and the Daniel decision be overruled across-the-board for all

defined benefit and defined contribution pension plans covered under ERISA.

Thank you for the opportunity to have testified on behalf of the Associa-

tion of Private Pension and Welfare Plans.

While our testimony concentrated on what we felt were problem areas in the

bills, please do not let this obscure the fact that the Association supports

10
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the simplification proposals of S. 3017, S. 901 and S. 3193. Furthermore, the

Association would especially like to compliment Senators Bentsen, Williams and

Javits and their staffs for the work they've done in pressing ahead on pension

simplification.

If there are any questions about what I have said, I will be happy to

answer them. John or I also will be pleased to answer any other questions you

my have on the bills you are considering, but our answers would reflect our

own independent views and not necessarily the views of the Association.
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Senator WxILLAMS. Next we have Mr. Lawrence Walner.
Mr. Walner, we will recess for a couple of minutes. I want to see if

Senator Javits will be available.
fShort recess.]

nator WmLLAMs. Senator Javits has been alerted. I know he
wanted to be here to hear your testimony, Mr. Walner. He is right in
the middle of a presentation at another committee that is very critical,
and, so he will do his best to get here.

Why don't you proceed.

STATEMENT OF LAWRENCE WALNER, ATTORNEY, CHICAGO, ILL.

Mr. WALNER. Thank you very much for your consideration in
trying to arrange for his presence, Mr. Chairman.

I appreciate the opportunity of being able to address you.
I am counsel for John Daniel. I would like to say in beginning that

my remarks are not intended, and should not be construed as any
comment or discussion on the merits of the Daniel case. The position of
Daniel on the merits have been pretty widely discussed, and reasonably
set out at length in our brief, which was filed last week with the
Supreme Court.

I have given a copy of the brief to your staff. I ask that the brief
be made a part of the record.

To the extent that there is interest in a discussion of the merits of
the case, I respectfully suggest that the brief should be consulted.

My remarks today are directed solely to the desirability of that
portion of the proposed legislation that attempts to deal with the
Daniel situation, but not to comment on the Daniel merits itself.

Although my statement is brief, my prepared statement I will
read only portions of it, and ask that the full statement be included
in the record.

Senator WILLiAMS. It will be.
[The brief of respondent John Daniel before the U.S. Supreme

Court IBT v. Daniel is being held in files of the Human Resources
Committee, 4230 Dirksen Senate Office Building, Washington, D.C.
20510.]

Mr. WALNER. Lest I not properly build up to the point I would like
to make in the course of the statement, I would like to emphasize it
in the beginning, that we feel many of the reported discussions of the
liability that would emanate from the Daniel decision are grossly over-
stated. 'They greatly overlook the requirements of the Hochfelder case,
which require before an omission or misrepresentation can constitute
a 10(b) violation that there must be present scienter, something close
to intention to defraud.

We do not believe for a minute that the intention to defraud is so
widespread throughout the pension industry that it would result in
the calamitous liability that some of the proponents of that theory
would suggest.

If the concern, gentlemen, is the addition of another agency, because
of possible SEC participation, we respectfully suggest that the 10

-(b) (5) provisions be codified as part of ERISA, rather than eliminate
it by legislation, which would cancel the rights of people involved.
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Senator JAvrrs. Could I ask you one question I
Mr. WALwN. Yes, sir.
Senator JAvrrs. If we pass this bill in the form in which we intro-

duced it on Daniel, and assuming its constitutionality, which you have
every right to contest, will Daniel, or a plaintiff like Daniel still have
left a fraud count, straight common law fraud?

Mr. WALNER. Well, Senator, to get into the situation that is dis-
cussed in Daniel, which goes, by the way, beyond his personal identical
facts, I feel really deals with the merits of the case.

Senator JAvrrs. I do not want to get into the merits. I am only ask-
ing a question. Is there anything in our bill which eliminates common
law fraud as a cause of action, in whatever court it needs to be pur-
sued ? I am not passing on it. Would the bill cut off your common law
fraud count?

Mr. WALNm. Under the Securities ActI
Senator JAvrrs. Under anything. Do we cut you off from 4 fraud

count?
Mr. WALNER. I have not read the bill with that in mind, but my

offhand guess would be that it probably would not, Senator. But we
feel that the rights under 10 (b) are important rights to be maintained,
and have been there all along, as we recite in our brief.

This bill, if I can focus on two points, deals in a substantive fashion
with the matters now pending before the Supreme Court in Daniel.
It does so by excluding interest in voluntary noncontributory em-
ployee pension plans from the definition of "security" in the act of
1933 and 1934.

It thereby excludes the purchasers of such interests, so-called em-
ployee investors, from the protection of fraud, and provides no sub-
stitute remedy under any other statute.

This approach we believe is wrong, for the purchasers of such secu-
rities need this protection whether afforded by the securities laws or
transferred to the labor laws by statutory enactment preserving
these valuable rights. In either case, the employee should be afforded
all of his rights. It is not important which Government agency is
given any special jurisdiction. Such employee-investors are, indeed,
within the scope of those investors that the Federal securities laws
are designed to protect. It is, therefore, not surprising that a similar
bill, H.R. 5065, introduced 37 years ago, in 1941, by Congressman
Paddock, was never enacted, and this proposed portion of the ERISA
Improvement Act of 1978 should be similarly rejected.

This portion of S. 3017 is. moreover, deficient in two other respects.
First, Congress by this bill is attempting to legislate on this question

when the -matter has been fully briefed, and is on the threshhold of.
being heard before the Supreme Court.

In fact, a reversal by the Court would moot the issue, and, even in
affirmance, would help guide Congress to a more refined legislative
approach to any problems remaining in the area.

Second, this portion of S. 3017 is deficient because, while removing
the protections afforded bv the Federal securities law, it adds no
similar protection to ERISA.

ERISA has no provision affording employees rights against the
makers of intentionally false, misleading representations to induce the
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employee to invest in a pension fund. Neither does ERISA have any
general antifraud provisions of the sort found in the securities laws.

Consequently, to amend ERISA to preempt any fraud provisions
of the Federal securities laws without adding similar protections to
ERISA would be to deny relief to persons intentionally induced to
invest in an employee pension plan on the basis of fraudulent mis-
representation.

We would be satisfied with this portion of the legislation if it would
codify in the labor laws a provision correspondent to 10(b) (5) of the
securities law, without watering down rights or eliminating existing
claims.

The second point which I wish to make deals with the effect that the
ERISA Improvement Act of 1978 will have on the Daniel case itself.
Not only does one portion of S. 3017 exclude an interest in a voluntary
noncontributory pension plan from the definition of "security" from
the Federal securities laws, it also does so retroactively. Not only does
it so change the definition of "security" retroactively, it also divests
the Federal courts from hearing any case based upon an alleged fraud-
ulent sale of such securities in the past, and not only does it divest
the Federal courts from hearing any such case, it also divests the
Federal courts of any jurisdiction to continue hearing any such case
already pending.

That last provision seems directed principally, if not solely, to the
Daniel case. It is directed to deprive Mr. Daniel of a remedy that four
Federal judges have already said that he had.

In fact, it is a legislative provision that will have the effect, even
though perhaps not so intended, of insulating the Teamsters from
liability in any court of law for intentional securities fraud. In other
words, intentional or not, the result is to get the Teamsters legislatively
"off the hook."

We ask that you should not change the rules of the game for Mr.
Daniel in the bottom of the ninth inning while he is ahead. It is, fur-
thermore, unnecessary. To the extent that Congress is concerned about
possible pension fund liability resulting from Daniel, S. 3017 could be
made only prospective, and not retroactive. And, to the extent that
Congress is concerned about retroactive pension fund liability re-
sulting from Daniel, Congress concern is misplaced because liability is
limited solely to those pension fund securities sold by means of an
intentional securities fraud.

The estimates of potential liability stemming from the Daniel case
have been monstrotisly overstated. Surely, the suggestion that some or
all, or even most, other pension funds are sold bv means of intentional
securities fraud, simnlv has no basis in fact. In any event, even if
Congress seeks to limit the extent of retroactive pension fund liability
resulting from Daniel, it can do so without excluding from its scope
those cases already Pending.

It was the U.S. Supreme Court decision in Flochfelder that estab-
lished the existence of the scienter requirement (akin to intention to
defraud) as an essential element to constitute a securities violation.
Mere omission or misrepresentation, without scienter, is not enough
to establish a violation. Therefore, the honest pension fund trustee and
manager has ample protection. Even the dishonest pension fun.4 has
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substantial insulation in most cases by the statute of limitations in
securities cases which does not exceed 3 years in any but a handful
of States.

Senator JAvrrs. Is that 3 years from the time he discovered, or should
have discovered-

Mr. WALNER. That is correct.
Many people have been cut off a long time ago, I may add.
I would think at least that is one of the areas that could be con-

sidered a possibel basis of running of the time, although not exclusively.
We ask is it really the intent and position of Congress that an em-

ployee investor in a pension plan who has been intentionally defrauded
by omissions or misstatements have no cause of action either under
the Federal securities laws or ERISA, the statute supposedly designed
to cure pension abuses?

We, therefore, would urge this subcommittee to reconsider those
portions of S. 3017, the ERISA Improvement Act of 1978, which ret-
roactively exclude from the definition of "security" under the Federal
securities law an interest in voluntary noncontributory pension plans
without adding comparable antifraud provisions to ERISA, and deny
Daniel his day in court by divesting the Federal court of jurisdiction
to continue hearing his case, a case at the threshold of hearing before
the Supreme Court of the United States.

Senator WILLyAMS. Mr. Walner, your cause of action under the
securities laws is based on the theory that an interest in an involuntary,
noncontributory pension plan is a security, and entering employment
where there is such a plan, is a sale; is that right?

Mr. WALNEa. The sale could take place at a number of events, but
I am concerned that to get into detailed discussion of when the sale
takes place is really dealing substantially with the merits of the case.

Senator WLLaAmS. The theory, though, is that there is a sale, and
it is a sale of a security?

Mr. WALNER. The theory is, there is a sale, and it is a sale of a
security.

Senator WXLLIAMS. On page 2 you say you would be satisfied with
this portion of the legislation if it would codify in the labor laws a
provision corresponding to 10(b) (5) of the securities law, without
watering down rights or eliminating existing claims.

Now, if we took that route, and took the substance of rule 10(b) (5),
and put it in labor law, that would moot that question of sale of a
security; would it not ?

Mr. WALER. You were talking about in the pending case?
Senator WILLIAMS. No.
Mr. WALNER. Generally?
Senator WILLIAMS. Generally, and prospectively.
Mr. WALNER. If in codifying it in the labor law, you at the same

time eliminated it statutorily in the securities law, it would, by defini-
tion, moot it in the securities law, assuming the constitutionality of it.
Only I would -hate to see it done in a fashion that would cut off existing
rights of the people.

Senator WILLIAMS. Again, thinking prospectively, if our bill in-
cluded the substance of rule 10(b) (5) in labor law, and we made it
clear that we are making a policy judgment that an interest in this
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and other kinds of pension plans is not a security, that would be all
right, as long as the substance is included under labor law; is that
rights

%r. WALNrmI As long as rights are preserved, Senator. We do not

are if they are preserved and enforced under labor laws or securities
.aws. If there is some concern, where they are adding SEC, would
create administrative or other problems, we do not feel that concern-

Senator WILLIAMS. You do not, but everybody else does.
Mr. WALNR I am sorry, what I intended to say was whether it was

given to SEC, or given to Labor, we do not think is the important dis-
tinction. We feel the important distinction is the preservation of the
right. We do not feel that even if it is left with the SEC, it has to be-
come a nightmare of any sort.

There is no registration requirement resulting from this. There are
no regular papers that have to be filed with the SEC. There are no
forms. All it requires, as I understand it, is that when the person is
advised of his rights, he be given a correct statement of what his rights
are, and no more than that.

Not only that, even if he is not properly advised of his rights, even
if there is omission or misstatement, even that will not create a right,
if it does not have the concomitant scienter. We feel that right should
not be compromised. Whether you desire to leave the right in the secur-
ities area, which is where we believe it presently exists, or whether you
say let us take it out of securities and transfer the exact same right to
the labor statute, I do not feel is material from my point of view, from
the point of view of the people who need to prosecute their rights.

Senator WILLIAMS. I do not believe you were in the room when Mr.
Cummings testified.

Mr. WALwFR No, sir.
Senator WrLLIAMS. We will have to review all of his statement in

connection with your statement. I have a feeling that this can come
together.

We have no desire to deny a remedy to anybody in a plan covered by
ERISA where there has been an intentionally fraudulent statement.
We thought we took care of that when we passed ERISA, with all of
its standards, fiduciary, disclosure, and so forth. So, one question before
us is the form of the remedy and the law to be applied.

We have been of the view that if the employee's interest is deemed to
be a security, there is so much law that may be applicable under the
Federal securities acts that we would be seriously affecting the oppor-
tunities for people to be covered under ERISA pension plans. Many
have told us that characterizing this interest as a security-which
brings retroactive application and prospective involvement of the
SEC-will give plan sponsors strong incentives to terminate existing
plans and not start new plans. They are very concerned about unfore-
seen liabilities arising out of the past, and about the confusion of regu-
lation bv a third agency-the SEC-on top of the Labor Department
and the IRS. And so are we.

Mr. WALNER. We do not care which agency has the jurisdiction, as
long as the rights are maintained, Senator.

We feel that so much has been said over whether it is a security or
not, that the notion has been lost as to how limited the liability prob-
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ably would be because of the scienter requirement. Even Mr. Daniel,
without getting into the merits, if you believe his case was unfair,
would not be the--

Senator Wmuams. This question of scienter in the Daniel case, that
has not even been heard.

Mr. WALNEB. It has been lost. It has been lost in the litigation. We
have taken it up in our briefs.

Senator Wmumms. The briefs are strictly on pleadings right now.
There has been no trial of the facts in the Daniel case.

Mr. WALNER. That is correct. But even Mr. Daniel's case, if he could
not prove scienter to the satisfaction of the jury, he would notlhave an
action under the securities laws.

Senator WU&&ms. We are involved in a very difficult question
here-it is a matter of some confusion as to what the law regarding
scienter is under an SEC enforcement proceeding.

I am told by counsel, who used to work over there some time ago,
that-

Mr. PAwirnsr The SEC takes the position that scienter does not
apply when it brings an action.

Mr. IVWALN ER. I cannot speak to the SEC position, but if the concern is
that scienter does not apply to SEC, and you are concerned that they
may invade pension area because of that, I would think the statute
could be narrowly drafted to require scienter to apply to the SEC in
the pension area, and that would put them under the same constraint
that the private litigants have.

Senator WIULIAMS. Yes, that could be done, the point here is that we
see another problem with applying the securities laws, and that is that
there may be a difference of law, depending on whether the fraud ac-
tion is privately brought, or SEC brought.

Mr. WAtmi. I am not prepared to address myself to the SEC re-
quirements. It seems to me to be a matter susceptible of resolution witb-
out causing a lot of people to lose their rights.

Senator WiLAms. Your basic objective here is the individual and
his opportunity-
SMr. WALmEr. Opportunity to preserve the private right of action,

yes, Senator.
Senator WILIAM8. Well. there is a difference between preserving a

specific right of action which many people believe does not exist, and
making sure that employee benefit plan participants who are protected
by ERISA are fully protected. But I think we have had some very
helpful clarification today.

Senator Javits opened it mD 2 days ago. and then Frank Cummings
gave us his views, and now Mr. Walner. I think I see a path for us to
follow. We are in the woods, but I can see the path. We will head down
the path.

Senator JAvrrs. Mr. Walner, I am not going to go into detail on
what my colieazue has already said and on what I raised earlier be-
cause I do not think there is any light you would cast on that without
getting into a discussion of your case, which you are quite properly
not doing.

I, too. am trying to think of what we can do to preserve what I
feel needs to be preserved without perpetuating the present situa-
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tion, which to us has many analogies to why we did not get into retro-
activity in ERISA generally.

There are moral questions. The issue is can we handle those ques-
tions without dealing with the securities laws.

We will wrestle with that, and I think you have given us all the
help that you can.

I did wish to ask the following, Mr. Chairman. Two men who were
on this staff by my appointment and who took a very active role in the
drafting and ultimate enactment of ERISA were Frank Cummings,
who testified this morning for the ABA and who took a position oppo-
site to that of Mr. Walner and others who have testified-

Senator WmiUAms. Now, that is my point, Senator Javits. I have a
feeling that there is a kernel of similarity here.

Mr. Cummings, of course, extended Daniel to its ultimate possibility.
Mr. Walner is limiting his presentation to the individual in the
Daniel kind of situation.

Mr. WALNER. That is correct.
Senator WILLImS. On that, in the limited frame of Daniel, I think

there was some similarity. Did I see somtthing that was not there? I
think we have a patch of common ground here.

Senator JAvrrs. The other thing I want to mention is that the other
man is named Michael Gordon, who literally gave a piece of his life in
the ultimate resolution of ERISA; he gave months of unbelievable
service. He is now a practicing lawyer with another lawyer who was
also minority counsel here, Gene Mittelman.

Mr. Gordon, who is very well informed, is handling some cases which
are like Daniel. He has asked permission to introduce a statement,
which generally, I think, will track the position taken by Mr. Walner.

He was a very active participant in the finaliation of the conference
report that came into law, and I feel justified after the disclosure which
I have just made, in asking unanimous consent that his statement ap-
pear in the record following that of Mr. Walner.

Senator WLIAMS. Hearing no objection, that will be included.
I will be reviewing it., and we will put Mike in the same position of

everyone else, we might have written questions. How is that?
Senator JAvrrs. Fine.
Senator WrLLTAMS. One final thing, Mr. Walner.
You came to us from New Hampshire- ...
Mr. WAL-NE R. No, my colleague, Mr. Barrack is in New Hampshire.

He is co-counsel on the case with us.
Senator WLLTAMs. As an old New Hampshire lawyer from way

back, I wonder what part of the beautiful State you were in. It isi your
partner who is there.

Mr. WALNX. Yes; in this case.
Senator WILLTAMS. He stayed thereI
Mr. WALNER. Yes.
Senator WiLLTAxS. I do not blame him.
[The prepared statements of Mr. Walner and Mr. Gordon follow:]
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TESTIMONY FOR THE SUB-COMMITTEE ON LABOR OF THE
SENATE COK4ITTEE ON HUMAN RESOURCES

My name is Lawrence Walner. I am a practicing attorney in Chicago,

Illinois. I wish at the start to thank Senator Williams, his staff and the

sub-committee, for allowing we to testify at these hearings.

I am one of the counsel in the somewhat celebrated case of John

Daniel vs. International Brotherhood of Teamsters now pending before the

Supreme Court of the United States. These remarks are not intended and

should not be construed as any comment or discussion on the merits of the

Daniel case. The position of the plaintiff on the merits in Daniel have

been widely discussed and have recently been set out at length in our Brief

filed last week with the Supreme Court. Therefore, to the extent that any

of you are interested in the merits, I would like you to read this Brief

which we have recently filed. These remarks are solely limited to the desir-

ability of one portion of the proposed legislation.

At least one of the bills presently pending before you today - S-3017 -

known as the ERISA Improvement Act of 1978 - deals in part both with the sub-

stance of matters now pending before the Supreme Court in the Daniel case and,

more ominously, with the Daniel case itself. Indeed, a portion of this legis-

lation is expressly designed to deprive Mr. Daniel of a remedy which all four

-judges who have now heard the case to-date say that he has.

My comment will, in any event, be brief to focus on two major points.

First, the proposed ERISA Improvement Act of 1978 deals in a substantive

fashion with those matters now pending before the Supreme Court in Daniel.

It does so by excluding interest in voluntary non-contributory employee

pension plans from the definition of "security" in the Securities Act of 1933

and the Securities Ex~hange Act of 1934; it thereby excludes the purchasers

of such interests - so-called employee investors, from the protection of

fraud and provides no substitute remedy under any other statute. This approach

we believe is wrong for the purchasers of such securities need this protection

whether afforded by the securities laws or transferred to the Labor Laws by

statutory enactment preserving these valuable rights. In either case, the

employee should be afforded all of his rights. It is not important which

government agency is given any special jurisdiction. Such employee-investors
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are, indeed, within the scope of those investors that the federal securities

laws are designed to protect. It is, therefore, not surprising that a simi-

lar bill (HR 5065) introduced 37 years ago (in 1941) by Congressman Paddock

was never enacted, and, this proposed portion of the ERISA Improvement Act

of 1978 should be similarly' rejected.

This portion of S 3017 is, moreover, deficient in two other res-

pects. First, it is clearly untimely in the sense that it is somewhat

untoward for Congress now to attempt to legislate on this question when

the matter has been fully briefed and is on the threshhold of being heard

before the Supreme Court. In fact, a reversal by the Court would moot the

issue and, even in affirmance, would help guide Congress to a more refined

legislative approach to any problems remaining in the area. Second, this

portion of S 3017 is deficient because, while removing the protections

afforded by the Federal Securities Law, it adds no similar protection to

ERISA.

ERISA has no provision affording employees rights against the

makers of intentionally false, misleading representations to induce the

employee to invest in a pension fund. Neither does ERISA have any general

anti-fraud provisions of the sort found in the securities law. Consequently,

to amend ERISA to preempt any fraud provisions of the federal securities

laws without adding similar protections to ERISA would be to deny relief

to persons intentionally induced to invest in an employee pension plan on

-the basis of fraudulent misrepresentation. We would be satisfied with this

portion of the legislation if it would codify in the Labor laws a provision

corresponding to 10(b)5 of the securities law, without watering down rights

or eliminating existing claims.

The second point which I wish to make in my testimony today deals

with the effect that the ERISA ImprovemenL Act of 1978 will have on the

Daniel case itself. Not only does one portion of S 3017 exclude an interest

in a voluntary non-contributory pension plan from the definition of "security"

from the federal securities laws, it also does so retroactively. Not only

does it so change the definition of "security" retroactively, it also divests

the federal courts from bearing any case based upon an alleged fraudulent
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sale of such securities in the past, and, not only does It divest the

federal courts from hearing any such case, it also divests the federal

courts of any jurisdiction to continue hearing any such ca*'o already

pending. Such a legislative provision is unique, if not outrageous. It

is directed principally, if not solely, to the Daniel case. It is directed

to deprive Hr. Daniel of a remedy that four federal judges have already

said that he had. In fact, it is a legislative provision that will have

the effect, even though perhaps 'not so intended, of insulating the Teamsters

from liability in any-court of law for intentional securities fraud. In other

,words, intentional or not, the result is to get the Teamsters legislatively

"off the hook."

You should not change the rules of the game for Hr. Daniel in the

bottom of the ninth inning while he Is ahead. It is, furthermore, unneces-

sary. To the extent that Congress is concerned about possible pension fund

liability resulting from Daniel, S 3017 could be made only prospective,

and not retroactive. And, to the extent that Congress is concerned about

retroactive pension fund liability resulting from Daniel, Congress's concern

is misplaced because liability is limited solely to those pension fund

securities sold by means of an intentional securities fraud.

The estimates of potential liability stemming from the Daniel case

have been monstrously overstated. Surely, the suggestion that some or all,

or even most, other pension funds are sold by means of intentional securities

fraud, simply has no basis In fact. In any event, even if Congress seeks

to limit the extent of retroactive pension fund liability resulting from

Daniel, it can do so without excluding from its scope those cases already

pending.

It was the United States .Supreme Court decision in Ernst ahd

Ernst v. Hochfelder, 425 U.S. 185 (1976) that established the existence of

the scienter requirement (akin to intention to defraud) as an essential

element to constitute a securities violation. Here omission or misrepresen-

tation, without scienter, is not enough to establish a violation. Therefore,

the honest pension fund trustee and manager has ample protection. Even the

33-549 0 - 78 - 65
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dishonest pension fund has substantial insulation in most cases by the

statute of limitatior5in securities cases which does not exceed three

years in any but a handful of states.

Is it really the intent and position of Congress that an employee-

investor in a pension plan who has been intentionally defrauded by material

omissions or misstatements have no cause of action either under the federal

securities laws or ERISA, the statute supposedly designed to cure pension

abuses?

I, therefore, would urge this subcommittee to reconsider those

portions of S 3017, the ERISA Improvement Act of 1978, which (retroactively)

exclude from the definition of "security" under the federal securities law

an interest In voluntary non-contributory pension plans without adding com-

parable anti-fraud provisions to ERISA, and deny Daniel his day in court

by divesting the federal court of jurisdiction to continue hearing his case,

a case at the threshhold of hearing before the Supreme Court of the United

States. Your consideration of our position is very much appreciated.
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Michael S. Gordon
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Before the

SUBCOMMITTEE ON LABOR
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and the
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on

OTHE ERISA IMPROVEMENTS ACT OF 1978"
(S. 3017)
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The following statement is being submitted on behalf of the

Washington, D. C. law firm of Mittelman and Gordon by Michael S.

Gordon, a partner in the firm. During the period 1970-1975,

Mr. Gordon served on the professional staff of the Senate Human

Resources Committee and participated in the drafting of ERISA.

The purpose of this statement is to comment on Section 274 of

S. 3017, the "ERISA Improvements Act of 1978," which is intended to

reverse the holding of the Seventh Circuit Court of Appeals in

the Daniel case, currently on appeal to the U. S. Supreme Court.

Since this legislative action is proposed to be taken without

awaiting the decision of the Supreme Court, this statement will

describe the implications of Section 274 in light of the interests

of litigants represented by Mittelman & Gordon who have alleged

violations of the securities laws with respect to certain pension

plans in which they participated.

Section 274 and the Daniel Case

Before dealing with the merits of Section 274, it should be

observed that it is public knowledge that a zealous campaign has

been conducted on behalf of a broad coalition of interested groups

to extirpate the Daniel decision from the annals of American juris-

prudence. Whatever the deficiencies in Daniel--and I do not deny
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that there are some--I urge that due consideration be given to

curbing any hasty effort to foreclose the Supreme Court from ruling

meaningfully on the case. The failure to abate legislation to

overrule Daniel before the Court decides will be interpreted by a

large number of working people--regardless of what they think or

know about the technicalities of Daniel--as a turning away from

the sympathetic leadership which distinguished the Congress and,

especially, the Committee on Human Resources, when it gave birth

to ERISA.

The central issue presented by Section 274 is not whether

Daniel is correct as a matter of law, but whether the social policy

creatd-d by that decision, in whole or in part, is sound. If the

Daniel policy (or any part of it) is worth keeping, then the flaws

of logic or legislative history which are embedded in Daniel (or

in the assertions of the S.E.C.) need not unduly disturb us. They

are worthy of concern only to the extent that they reflect unsatis-

factory aspects of an otherwise sensible social policy which can be

improved by curing the deficiencies, or taking steps to minimize

them.

Section 274 reflects a decision that coverage of defined-bene-

fit plans under the antifraud provisions of the securities laws

is bad. However, if Section 274 is examined very closely, certain

inconsistencies come to the surface which weaken considerably the

vitality as well as the rationale of this judgment. For example,

Section 274 continues undisturbed securities fraud coverage of

voluntary profit-sharing plans. This leads to two dissonant results:

first, that there will be a certain duplication of enforcement

effort between the S.E.C. and the Department of Labor with respect

to fraudulent communications by fiduciaries of profit-sharing plans

(a presumed evil to be avoided in connection with defined-benefit

pension plans); second, if the Daniel decision is upheld, voluntary

profit-sharing plans, but not defined-benefit pension plans, may be
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coelled to disclose to their members the statistical probabilities

of forfeiture in order to avoid potential liability under the anti-

fraud provisions, even though "actuarial" calculations of this sort

are irrelevant to the functioning of such plans. This is an item

not without significance since most profit-sharing plans (such as

the so-called "class-year" plans) do not provide immediate vesting.

The foregoing demonstrates that the real purpose of the drafts-

man of Section 274 is to more or less restore the Daniel status quo

ante without regard to whether in present circumstances that is an

adequate legislative policy. Doubtless, the origin of this approach

stems from the displays of apocalyptic concern voiced by opponents

of Daniel. In fact, both pro-Daniel as well as anti-Daniel forces

have been guilty of some extremism in their pronouncements. On the

one hand, the anti-Daniel adherents project ruinous liabilities for

private plans if Daniel is upheld, as if somehow statutes of limi-

tations and the doctrine of laches, as well as the requirements of

proving scienter,-/ had ceased to apply to the antifraud provisions

of the securities laws. On the other hand, the pro-Daniel forces

appear to regard the rule requiring communications to participants

of the actuarially-projected rates of forfeiture as some sort of

sacred purification rite which not only will bring truth and under-

standing to hordes of hapless workers, but will also cleanse the

private pension system of its allegedly great sin of not providing

everyone with a vested right.

If this matter is to be approached in manageable terms, the

place to begin is with the circumstances of Daniel itself. Stated

1/ In Ernst & Ernst v. Hochfelder, 425 U. S. 185 (1976), the Supreme
Court sharply restricted the scope of private actions for civil
damages that can be brought based on section 10(b) of the Exchange
Act and rule lOb-5 thereunder by holding that "scienter" is a
necessary element of such a cause of action. "Scienter" was
interpreted by the Court to mean intent to deceive, manipulate
or defraud. By ruling that section 10(b) proscribed only knowing
or intentional misconduct, the Court overrode the S.E.C.'s
assertion that, since the dominant purpose of the securities
laws was remedial, its provisions should be interpreted to pro-
scribe any conduct which would have-the effect of injuring
investors.
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succinctly, they are that Mr. Daniel was denied a pension by the

Central States Teamsters Pension Fund despite over 22 years of

covered employment under the plan prior to ERISA, because of a

three-month break in service. The important point to note is

that Mr. Daniel is not unique. There are, literally, millions

of former pension plan participants who stand in exactly his

shoes although the particular facts pertinent to each such par-

ticipant may vary.

The possibility, really, the probability, that most of these

millions of former participants would never get a pension was

well-known to the Congress both prior to and during the delibera-

tions that immediately preceded passage of ERISA in 1974. The

Human Resources Committee sat through hearing after hearing during

1971-1973 listening to one "horror story after another quite simi-

lar to the Daniel case, and, indeed, authorized a statistical survey

of the degree of forfeiture in private plans,-/ (which incidentally,

was cited with approval but misapplied in the Daniel case),-/ that

/ See S. Rept. No. 92-634, 92d Cong., 2d Sess., Feb. 22, 1972, at 121.

- The Daniel court failed to understand the background of the 1971
Sena~i feiture study. The so-called OP-lu study was the first
to ever elicit historical forfeiture data from private pension
plans. This technique was previously unused, and aroused a storm
of controversy when its results were projected prospectively in
order to draw attention to the need for pension reform legisla-
tion. (This statement can be verified by consulting news stories
of the period.) In addition, because historical forfeiture data
had not been maintained by most plans, out of some 1500 plans
forming the study sample, only 87 provided sufficient data to
permit analysis of forfeiture rates to be made.

It is clear that in the pre-ERISA period, a staggering number of
pension plans used actuarial turnover assumptions that rarely
corresponded to actual experience (because, legally, they were
not required to take account of experience). In many instances,
their assumptions were simply borrowed from tables appearing in
some actuarial text. All this was par for the course and is one
of the factors that led to the evolution and enactment of ERISA's
funding and actuarial standards.

Given these circumstances, it seems totally implausible to have
expected pre-ERISA plans to furnish actuarial projections of bene-
fit qualification to participants; such a concept was completely
alien to plans in the pre-ERISA environment and, besides, plan
records were so shabbily maintained (by post-ERISA standards) that
projections based on such records (or other sources) would have
been worthless. See further discussion, p. 9, infra.
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confirmed the wide-spread lack of adequate vesting protection in

most plans at that time. Nevertheless, the very painful but neces-

sary decision was made not to apply ERISA's vesting standards retro-

actively. Aside from the constitutional problems presented by such

an approach, the practical and political obstacles were insurmount-

able. Accordingly, while I do not believe that Daniel would result

in exposing plans to enormous pre-ERISA liabilities, there is a

certain intellectual evasiveness about Daniel which does create

uneasiness, and that uneasiness stems from the sense that the

Daniel court seems to be using a previously unknown theory of

securities fraud to undermine a consciously formulated Congressional

policy, a policy, I may add, which was, and is, essential to ERISA's

viability.

It is, therefore, not so much the specific holding of the

7th Circuit Court of Appeals which gives rise to concern among the

anti-Daniel forces, but rather the intuitive awareness that an

unfettered movement in the federal courts to rectify pre-ERISA

injustices in private pension plans under the securities laws might

result in cumulative economic problems of epic proportions. In

order to combat this possibility, it is felt necessary to send the

judiciary (and the S.E.C.) a signal and, apparently, Section 274

of S. 3017 is supposed to be that signal. The question presented

is whether it is the right one. My answer to that is *no." Sec-

tion 274 is a classic case of legislative overkill.

The Problem with Section 274

In order to see why Section 274 goes too far, it is necessary

to revisit briefly the state of the law prior to ERISA. Based on

a broad survey of all relevant statutes and regulations, the Senate

Human Resources Committee concluded in 1972 that: *regulation of

the private system's scope and operations has been minimal and its

effectiveness a matter of debate . . . the assets of private

plans . . . constitute the only large private accumulation of funds

which have escaped the imprimateur of effective federal regulation."

(S. Rept. No. 92-1150, 92d Cong. 2d Sess., Sept. 18, 1972, at 3-4.)
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The foregoing conclusion was not challenged by the S.E.C. or

any other federal agency. The Senate Report mentions the limited

application of the federal securities laws but it is clear that

the role played by the antifraud provisions was given cursory

attention and only dimly perceived. Much has been made of this

legislative history by those who wish to demonstrate that until

Daniel was decided the S.E.C. never held the pro-Daniel position

and are now, hypocritically, asserting it. However, as Judge Tone

observed in his concurring 7th Circuit opinion, the S.E.C. is not

infallible and in any event, in the present legislative context

the argument misses the point.

Although in the absence of formal legislative history conjec-

ture is always hazardous, nonetheless, if, in fact, the S.E.C. had

voiced anything like the Daniel position to the Committee on Human

Resources in 1972, it may be surmised that the Committee and its

staff would not have resisted. The Committee had become inundated

with thousands of complaints from bitter and angry participants all

over the United States who claimed they were misled and cheated out

of their pensions. After surveying the legal remedies available and

finding the outlook rather bleak, it would certainly have been

regarded as significant by the Committee to discover that at least

one federal agency--the S.E.C.--had an enforcement procedure which,

under certain circumstances, would enable some pension plan victims

to retrieve their retirement benefits. Moreover, I don't think the

Committee would have engaged in any legal haggle over whether

defined benefit plans were "securities" and an employee's partici-

pation in a plan a "sale": if anything, the Committee would have

welcomed such a position because it would have reinforced the Com-

mittee's view that employee pensions were a form of deferred compen-

sation and not a gratuity to be bestowed or withheld at the whim of

the employer. No--I think that if the Committee had learned in 1972

that the S.E.C. held the Daniel position, it would have expended
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its effort attempting to truck the mass of pension complaints it

had received over to that agency.

However, that would not he e been the end of the matter. The

fact that there might be a federal remedy for misrepresentations

or omissions with respect to pension plan communications in no way

would have diminished the need for comprehensive pension reforms,

such as vesting, funding, fiduciary standards, termination insur-

ance and more systematic and precise disclosure requirements. With

the benefit of hi ndsight, it now seems clear that the problem instead

would have been to determine to what extent, if any, ERISA should

displace or logically absorb the antifraud protections.

Whatever may have been the solution to this problem in 1972,

in 1978 it seems fairly obvious that the jurisdictional overlapping

between ERISA's fiduciary provisions and the antifraud provisions,

as well as the more elaborate disclosure provisions in ERISA, argue

in favor of explicitly shifting the enforcement of the antifraud

provisions pertaining to employee benefit plans to ERISA, or making

it clear that ERISA supercedes the securities laws in this regard.

I believe such a solution is warranted on both theoretical and

practical grounds. As to the former, it is difficult to see what

the antifraud remedy adds that is not and cannot be handled under

ERISA's fiduciary provisions. In fact, ERISA's fiduciary provisions

are superior from a plaintiff's standpoint because it is not neces-

sary to prove scienter under the fiduciary provisions. On practical

grounds, the S.E.C.'s action in the Shenker case- seems to me to

create sufficient concern over potentially burdensome SEC-Depart-

S.E.C. v. Shenker, et al., D.D.C., Civ. Action No. 77-1787.
T-his action concerned allegations of securities fraud involving
inter alia the loaning of assets of the Pipefitters welfare
indpens-on funds (approximately 65% of the combined funds'
assets) to thinly-capitalized, highly speculative companies
of Mr. Shenker. This part of the case was settled by a consent
decree entered into with the S.E.C. It is clear that the
allegations relating to the Pipefitter's funds were actionable
under ERISA's fiduciary standards. It is also clear that the
S.E.C. failed to consult effectively with the Department of
Labor concerning the Shenker case in violation of the spirit,
if not the letter, of Section 506 of ERISA.
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ment of Labor conflict in enforcement philosophy to warrant central-

izing all such enforcement activity in the Department of Labor.

I believe, therefore, that there is, or should be, a decisive

difference between the post-ERISA application of the antifraud

provisions to benefit plans as contrasted with any pre-ERISA appli-

cation. A post-ERISA need for the antifraud provisions is de

minimus; the pre-ERISA need for these provisions, however, is still

great.

Why Pre-ERISA Application of the Securities Anti-
Fraud Provisions Should not be Upset

Without the right to proceed under the antifraud provisions,

participants will have no meaningful access to the federal courts

to seek reparation for fraudulent conduct by pension plan sponsors

-and fiduciaries. Such access is critical because:

1. The class action device available under the federal

rules is the only mechanism which will permit these actions to be

brought from a practical standpoint. The procedural codes of many

states would not permit such class actions to be maintained.

2. The common-law fraud doctrine, as applied in many-states,

is considerably more restrictive than the concept of fraud as

developed under Rule lOb-5 of the Securities Exchange Act which

includes the omission to state a material fact.

3. Application of state common-law fiduciary principles

is still highly uncertain or non-existent. This was the cc-clu-

sion reached by both the Executive Branch and the Congress in the

1970's (see e.g., Senate Report No. 92-634, 92d Cong., 2d Sess.,

Feb. 22, 1972, at 26) and is the reason why the federal fiduciary

provisions in Title I of ERISA were enacted.

One of the principal purposes of ERISA was to assure partici-

pants access to the federal courts to pursue all of their rights

under their plan. See ERISA S 502. It would be ironic, indeed,

if the enactment of ERISA was used as a pretext for depriving par-

ticipants of the limited access they might otherwise have for pre-

ERISA claims.
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Even though the federal concept of fraud under Rule lob-5 is

more liberal than the common-law doctrine as applied in many states,

in order to succeed in a Rule lOb-5 action plaintiff must still

show "scienter," i.e., that the defendant intended to deceive the

plaintiff concerning material facts. Ernst & Ernst v. Hochfelder,

supra. As indicated previously, the availability of recovery under

Rule lOb-5 only if intentional deception can be proven surely belies

any notion that numerous pension plans will be subject to enormous

liability for unintentional conduct which may have misled plan par-

ticipants during pre-ERISA years. At the same time, there is no

reason why those fiduciaries or plan sponsors who deliberately

engaged in deceptive practices during pre-ERISA years should now

be exonerated.

Unfortunately, the limited dimensions of federal antifraud

actions were obscured by the Seventh Circuit holding that the

alleged failure of Daniel's union to disclose the actuarial like-

lihood of his receiving a pension would, if proved, constitute an

omission of material information and entitle Daniel to relief.

Viewed historically, it is inconceivable that any pre-ERISA plan

sponsor or fiduciary could be found responsible for intentionally

withholding actuarial projections in the sense of wishing to prac-

tice deception since no one could have had the slightest idoa at

the time that these projections were material information. This is,

concededly, the most troubling aspect of Daniel and doubtless is

what has caused most of the furor because even the most scrupulous

and fair-minded of plan sponsors and fiduciaries could be found

liable for fraud if this aspect of Daniel was applied mindlessly.

Since the theory of requiring actuarial projections is essen-

tially a "gimmick" and its usefulness highly questionable--at least

in terms of relating it to the kind of information that pre-ERISA

plans could reasonably have been expected to furnish or make avail-

ble--there should be no serious objections to legislation eliminating
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this element as a viable theory of securities fraud. This can be

accomplished by simply stating legislatively that failure to furnish

actuarial probabilities to plan participants shall not be considered

an omission of a material fact or words to that effect./ However,

it should be made abundantly clear that such legislative relief in

no way implies exoneration of other pre-ERISA intentional misrepre-

sentations or oraissions of material information involving pension

plan participants.-/

To contrast the type of ersatz fraud created by the theory

pertaining to actuarial projections with the genuine article, the

following illustration from litigation handled by Mittelman and

Gordon will suffice:

The plaintiff worked a total of 29 years with

Company X, but 15 of those years was actually worked for

Company Y, which X acquired by merger in 1961. The complaint

alleged that at the time of the merger, when plaintiff

was considering employment with Company X, he was orally

advised that his years of service with Y would count toward

pension benefits under Company X's pension plan. Upon being

formally employed by Company X, he was provided with a Plan

booklet which merely stated that prior service with subsidi-

ary corporations counted for benefit accrual purposes.

Plaintiff was sent various statements relating to promotion,

recognition of outstanding service, and qualification for

vacation benefits, all of which stated or recognized explic-

itly his prior years of service with the predecessor sub-

sidiary corporation. The pension plan provided for vesting

The question of whether statistical probabilities of collecting
retirement benefits should be furnished to post-ERISA partici-
pants as a matter of affirmative disclosure under ERISA is an
altogether different issue than whether the failure to furnish
such information is fraud. Nothing asserted in my statement
should be interpreted to preclude legislative consideration of
affirmative disclosure of statistic probabilities, etc., under
ERISA. I have no specific recommendations on this matter at
this time.

Y If the Supreme Court should overrule the Seventh Circuit in Daniel,
the Committee should consider special legislation that would perm t
the bringing of actions that involve such intentional pre-ERISA
misrepresentations or omissions.
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after attainment of age 50 and 25 years of service. Con-

trary to the previous impressions plaintiff had received,

he was told when he was discharged that even though he had

attained age 50 he was not entitled to any pension benefits

because he only had fourteen years of service with Company X,

the fifteen years of service with Company Y did not count

because the pension plan specifically credited service only

with respect to defendant's subsidiaries during periods when

50% or more of the subsidiary's voting stock was owned by

Company X. The Plan provision relating to the 50% or more

ownership requirement was written in such incredible legalese

that an untutored layman could not possibly penetrate it.

Can there be any doubt that in a situation like this a worker

deserves the protection of the antifraud provisions? These cases

are by no means unique. Conversations with other attorneys and

actuaries convince me that while there may not have been widespread

abuses of this nature, abuses there have been and they should not

be condoned or consigned to the twilight zone of doubtful legal

remedies.

Of course, the argument will be made that leaving application

of the antifraud provisions intact as to pre-ERISA abuses will still

expose employers, unions and others to potentially massive liabili-

ties owing to the fact that what constitutes misrepresentations or

omissions of material information must be determined on a case-by-

case basis. Thus, even if the theory of actuarial projections is

discarded, federal courts may invent equally novel theories which

could lead to financial ruin.

This argument is somewhat reminiscent of the huge corporate

liabilities that were predicted in the wake of the Texas Gulf Sulphur

case where the company was held liable under Section 10(b) of the

Exchange Act for issuing an inaccurate press release which affected

the market price of its stock to the detriment of tens of thousands
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of investors, Despite the fact that many thought the consequences

of Texas Gulf Sulphur were frightening, the courts have found ways

to structure the development of subsequent Section 10(b) actions in

such a manner as to permit individuals to seek redress for such

economic wrongs without creating corporate havoc. Despite the

somewhat aberrational content of the Daniel decision, most courts

are able to size up dishonest disclosure when they see it and will

take steps to provide a remedy for the resulting injuries to par-

ticipants without inflicting unreasonable burdens on plans or their

sponsors.

Conclusion

In enacting ERISA, Congress sought to establish a difficult but

necessary balance between the needs of workers for minimum standards

of protection in their pension plans and the needs of plan sponsors

for immunity from the kind of governmental regulation that would

disrupt the continued growth and stability of private retirement

programs. Obviously, perceptions as to how that balance should be

maintained will differ but it is submitted that Section 274 shifts the

balance too much in favor of the plan sponsors and deprives plan

participants of a highly desirable form of protection. I further

believe that the meat-axe approach underlying Section 274 should be

dropped and that using more surgically precise methods in dealing

with the problems presented by Daniel would result in leaving intact

the basic Daniel ruling with respect to pre-ERISA communications

while allowing ERISA to absorb the Daniel doctrine for communica-

tions made after January 1, 1975.

In sum, there are important protections for workers established

by Daniel which ought to be preserved; there are also problems

stemming from-Daniel that can or should be handled without capitu-

lating to thcse who would compel the Congress to abandon victims

of intentional fraud in order to vindicate their position.

Senator Wni &xs I think that concludes our hearingL Excellent
3 days. Very stimulating and thought provoking.

Thank you.
[Whereupon, at 12.:23 p.m., the subcommittee adjourned, subject to

the call of the Chair.]
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APPENDIX

ADDITIONAL STATEMENTS SuBMITTED FOR THE RxcoiP

STATEMENT OF SENATOR FRANK CHURCH, CHAIR.kN

SENATE SPECIAL COMMITTEE ON AGING

before

JOINT HEARINGS ON PENSION SIMPLIFICATION

held by

SUBCOMMITTEE ON LABOR, SENATE HUNAN RESOURCES COMMITTEE

and

SUBCOMMITTEE ON PRIVATE PENSION PLANS AND EMPLOYEE FRINGE BENEFITS

SENATE COMMITTEE ON FINANCE

Mr. Chairman, and members of the Subcommittees on Labor and

on Private Pension Plans and Employee Fringe Benefits.

The subject which these joint hearings address - pension plan

simplification - is one of the most important on the national agenda.

The increased longevity of the American population, the national

trend toward earlier retirement, fiscal strains on the Social Security

System, and the recent enactment of the Age Discrimination Employment

Amendments of 1978, point up the need for a strong and equitable

private pension system.

The Employee Retirement Income Security Act of 1974, ERISA, was

enacted in response to the overwhelming need for adequate pension

protection and disclosure by America's workers. Yet, while ERISA's

safeguards were clearly necessary, it has become clear that ERISA's

administrative framework_ is in need of improvement.

Continued delays in the publication of essential regulations;

the unwieldiness inherent in the present dual jurisdiction scheme:

and paperwork requirements and other "red tape" problems have caused

extensive concern.
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Statement of Senator Frank Church August 15-17
Joint Hearings on Pension Simplification Page Two

he must not retreat from ERISA's protections. We must

instead recognize that this necessarily complex bill can instill

neu confidence in American workers as they regard the certainty of

retirement benefits. ERISA, by pruning the weakest and most

inequitable pension plans, can help develop a fundamentally

healthier private retirement system.

On the other hand, despite good faith efforts by the Departments

of Labor and the Treasury, and reforms instituted at the suggestion

of the Commission on Federal Paperwork,- it has become clear that

ERISA needs legislative overhaul. You will be considering a variety

of legislative proposals during these three days of hearing, as well

as the Presidnt's Reorganization Proposal. All of these schemes have

merit; and I have full confidence that, through the cooperative efforts

of the Committees on Finance and Human Resources, ERISA's dual juris-

diction problems can be substantially reduced and uniform accounting

and actuarial standards for essential pension plan reporting can

be established.

The Committees are to be congratulated on their joint initiative in

addressing these difficult issues. This same spirit will be required

in the future, as FRISA undergoes further necessary fine-tuning, and

the Congress deals with many of the unfinished items on the private

pension agenda -- such as better integration with the Social Security

System, portability, and adequacy of retirement benefits in the face

of inflation. The Special Committee on Aging, which I chair, will

contribute fully to this effort and iork with the authorizing
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Statement of Senator Frank Church August 1S-17
Joint Hearings on Pension Simplification Page Three

Committees in every way possible. Last month we held three days

of opening hearings on "Retirement, Work, and Lifelong Learning,"

focusing on the adjustments that will be required of society in

response to the demographic, biomedical, and economic changes

related to the "aging" of the Nation's population. The Committee

on Aging stands ready to make its contribution to the Congressional

consideration of pension issues by supplying data on the broad

societal transformations which must necessarily impact on the form

and adequacy of the private pension system. The soundness of the

private pension system is second only to the fiscal integrity of

Social Security in our joint objectives of guaranteeing security in

retirement and expanding work and retirement options, for all

Americans.

3-549 0 - 7S - 66
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August 31, 1978

Senator Harrison A. Williams, Jr.
Chairman
Senate Committee on Human Resources
352 Russell Senate Office Building
Washington, D.C. 20510

Dear Pete:

Enclosed is a copy of comments I received from Actuarial and
Administrative Services of Phoenix, Arizona, a division of Invest-
ment and Retirement Systems, Inc., concerning the Employee and
Retirement In-cme Act of 1974. I would appreciate it if you would
include these views in the hearing record on S. 3017.

With best wishes, I remain

Sincerely,

DENNIS DeCtNCINI
United States Senator

DDC/JNT
enclosure
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ACTUARIAL REQUIREMENTS

I. Enrollment: Prior to ERISA Defined Benefit costs for

small (less than 2S) participants were typically calcula-

ted by an actuarial assistant. Plans of this size are

too small to warrent the use of funding assumptions more

complicated than an interest growth rate for the fund

and an annuity cost at retirement for benefits payable.

Payouts in a plan of this size are almost always made by

lump-sum or through the purchase of a single premium

commercial annuity contract. Costs can thus be calcula-
ted by any person familiar with basic funding methodology

who has access to interest and annuity tables.

The Joint Board for the Enrollment of Actuaries, however,

took the position that there should only be one classifi-

cation for Enrolled Actuaries and that to be enrolled,

an actuary must be capable of handling the most complex

plans and of generating his own rate tables for each cal-

culation. What's good for General Motors is good for Joe's

Used Car Lot. The small plan must now locate an enrolled

Actuary and pay his fees for work that is still being done

either by a computer or a clerk but now has an expensive

signature attached.

If. Reporting: Form 5500 Schedule B must now be signed by an
Enrolled Actuary and filed each year even though the Act

itself [Section 1033; Code Section 6059(a)] requires filing

a signed Actuarial Report once every three years "unless

the Secretary or his delegate determines that more frequent

reports are necessary". The only change that has been pro-



1036

posed by IRS and DOL on this Form is to require all

plans to adopt the same actuarial methods so that all

Forms will provide the same data. No importance was

placed on the fact that Accrued Benefit is much more

complicated than Aggregate Level and therefore much

more expensive to the sponsor.

Adding a lower level of classification of actuaries and

cutting filing back to the three year requirement would

bring costs back to what they were previously and still

remain within both the spirit and the letter of the law.
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INITIAL QUALIFICATION PROCESS

Although the IRS portion of this process remains essentially

the same as before E.R.I.S.A., it is far more costly and time
consuming than before. The forms themselves are slightly

more difficult to complete but most of the additional ex-
pense comes in dfter receipt by IRS. In the Phoenix-dis-
trict (with one to two exceptions) the quality of the IRS
staff responsible for qualifying plans is far below previous

standards. On a typical submission, the plan sponsor will
receive a list of changes to be made six to eight months
after IRS receipt. This list is designed to show deficien-
cies in the trust document but more often than not it shows
deficiencies in the review of this document. An example
of requested changes we receive continually is the treat-

ment of Voluntary Contributions in Defined Contribution
plans. Our trust document states in the accounting and
allocation section that all contributions will be placed
in Account A if Employer Contributions and Account B if

Voluntary Employee Contributions and under Vested Benefits
that all amounts in Account B will be 100% vested at all
times. Approximately half of the reviewers fail to spot

these sections and send out a notice that the trust does
not provide for segregation and full vesting. Apparently
they did not check Form 5301 which indicates the Section
and Page where the provisions can be found. These changes
seem trivial but involve determining what the reviewer
thinks was left out and whether it actually was and then
either composing a lengthy explanation as to where it is
included or rewriting another Section to duplicate the
original. Changing what wasn't wrong is usually less ex-
pensive in the long run than explaining why it's right.
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If the reviewer is reallycareless, it can take as much
time to amend the amendment as it did to draft it in the
first place.

For some plans, the paperwork doesn't stop there. In an

effort to get all qualifications submitted, IRS mass mailed
a questionaire to all plans that their computer showed as
outstanding. We received approximately 20 of these - all
on plans that were pending at IRS - and returned them
promptly. Of these, 10 or so received a second question-
aire asking when they intended to submit (most had Deter-
mination Letters by this time) and again they were returned

promptly. One of these ten has now received a third letter -

this time requesting a completed submission package, using
a totally different format than originally and threatening
loss of qualified status. The final letter contained for

the first time the name of a human being in Los Angeles and
a phone number. We called and got the computer record cor-
rected. At the end of the conversation, the reviewer stated
that since phone calls were expensive we should have simply
checked the appropriate space and returned the form as re-
quested. The phone call was less costly than duplication
and postage costs would have been, let alone time spent in
composing a response.

Adequate staffing and training of the IRS regional review
would probably do more to reduce qualification costs than
any further revision of Forms and/or procedures.
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FORM s00 SCHEDULE A

(Copy Attached)

The intended purpose of this form is to provide Sponsors,
Trustees, Participants and IRS/DOL with information useful
in evaluating insurance and annuity products providing

plan benefits. 'Information to be included for life con-
tracts is limited to contract numbers, policy year dates,
paid and unpaid premium amounts, commissions paid, ex-
penses incurred and actuarial rate bases used in premium
calculation. It is extremely unlikely that the average
Sponsor, Trustee or Participant is able to evaluate an
insurance contract on the basis that premiums paid were
$X, commissions paid were SY, and rates were based 90% of
19S8CS0 Basic 3% calculated to mature at the later of 25

years or age 65. It would probably be more meaningful to
all concerned to provide instead a summary of benefit

coverage (i.e. death only, death & disability, settlement
options available, etc.).
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August 17, 1978

The Honorable Harrison A. Williams, Jr.
United States Senate
Room 352, Russell Senate Office Building
Washington, D.C. 20510

Dear Pete:

Enclosed please find a copy of a telegram I received
from Mr. Julius Brecht, Director of Alaska Division of Banking,
Securities, and Corporations. I would appreciate your including
Mr. Brecht's comments in the hearing record on S. 3017, the
ERISA Improvement Act of 1978.

Thank you for your consideration.

With best wishes,

Cordiall),

itEDSTEVENS

United States Senator

Enclosure
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August 23, 1978

mike Stern
Staff Director
Senate Finance Committee
2227 Dirksen Senate Office-Building
Washington, D.C. 20510

Dear Mike:

Would you please include this in the
hearing record for the ERISA Improvement Act
of 1978, S. 3017.

Thanks very much.

CojP)%

BOB PACKWOOD

BP/tbb
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Testimony by Congressman John F. Seiberling on HR 13446, before the

Subcomittee on Private Pension Plans of the Senate Finance Committee and

the Labor Subcommittee of the Senate Human Resources Comittee, August 15, 1978.

Messrs. Chairmen and sbers of the Subcommittees, I appreciate this oppor-

tunity to bring to your attention legislation I have introduced to amend the

Employee Retirement Income Security Act of 1974. My bill, MR 13446, would provide

that pensions covered by ERISA can be assigned'or alienated by court order for

alimony or child support.

My interest in this subject began when I received a letter from a consti-

tuent whose husband left her and their two children, and retired at the age of

53. Because ERISA section 206(d)(1) provides that "benefits provided under

the plan may not be assigned or alienated,' and because ERISA preempts state

law, the husband's pension plan has ignored a state court order attaching his

pension for the support of his two children. My constituent has had to turn to

welfare for subsistence.

Prior to 1975, there were a number of such non-alienation provisions in

federal law. They covered civil service pensions (5 USC 8346(a)), foreign

service pensions (22 USC 1004(c)). armed forces survivors' pensions (10 USC

1450()), lighthouse attendants' pensions (33 USC 775), longshoremen's and

harbor workers' pensions (33 USL 916), railroad workers' pensions (45 USC

231m), private pensions (29 USC 1056(d)), veterans' benefits (38 USC 3101(a)),

social security benefits (42 USC 407), and supplemental security income

benefits (42 USC 1383(d). In 1975, as part of PL 93-647, Congress established

the Child Support Enforcement Program, a joint federal-state effort to collect
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support payments from absent parents. Recognizing the inconsistency of the

government on the one hand attempting to enforce support payments and on the

other shielding federal retirees from these efforts, Congress voided almost

all these non-alienation provisions. Only one remains In force today--the

provision in ERISA prohibiting the attachment of private pensions.

Virtually all private pension plans covered by ERISA--that Is, virtually

all private pension plans--have enacted what are commonly called "spendthrift*

clauses. The public interest in requiring these non-alienation clauses is

clear, and reflected In the name "spendthrift." They prevent retirement funds

from being spent for other purposes. A retiree often has only his pension

and his social security to rely on. Permitting him to use his pension rights

as collateral on a loan, or allowing creditors to attach his pension to satisfy

his debts, could easily leave him unable to afford the necessities of life and

force him to turn to welfare.

But no conceivable public interest is served if the spendthrift clause,

Instead of shielding a retiree's pension from business creditors, Is used to

shield him from his moral and legal obligation to provide for the support of

his dependents. There is little reason to believe that the courts would up-

hold this Interpretation of ERISA. Indeed, those court cases which have come

to my attention emphatically deny that Congress Intended this effect. The
Court of Appeals for New York State, in Wanrmker v. Wanmaker, said It Is

"against the public interest to permit the pensioner, a husband, or former

husband, or father to reap all of the benefits of his pension tile his de-

pendents have to seek support from other sources." In Cogollos v. Cogollos,

the New York County Supreme Court said, "The court does not believe Congress

intended to create a privileged sanctuary, behind which a delinquent husband
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or father can thumb his nose at concededly valid and outstanding support orders.

It Is inconceivable that Congress meant to authorize use of a pension fund as a

barrier behind which a husband could shed all his assets and income, live on

the pension arrangements, and leave his wife--or, in other cases, infant children

-- to go begging for welfare."

Even though the courts are rejecting this application of ERISA, the Congress

Itself must make clear that private pensions can be attached for support pay-

ments. Dependent spouses and children being denied pension benefits for support

are hardly in a financial position to sue. If we leave the issue to the courts,

each pension plan will have to be sued individually. Enactment of HR 13446 would

remove from both the petitioners and the courts this burden of litigation,

since those pension plans which ignored court orders for support payments could

be cited for contempt.

I would like to briefly describe the provisions of the bill. It creates

a new subparagraph 8 which is an exception to 206(d)(1). Since the purpose of

the bill is to prohibit the Ouse of a pension fund as a barrier behind which a

husband [can] shed all his assets and income, [and] live on the pension arrange-

-ments" to the detriment of his dependents, the bill specifically limits the

court orders to *any participant or beneficiary who Is receiving benefits.'

A court thus cannot use this provision to order an early payout of pension

benefits to satisfy a community property settlement. This intent is further

emphasized in (ii), which specifically prohibits the court order itself from

affecting the time when benefits are payable to the pensioner. Finally, I think

Congress ought to have some way of knowing how many pensions are being attached

pursuant to this provision, and for what amount, and for that reason I have

included a provision requiring that the Secretary of Labor be sent a copy of
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the court order.

I have requested the opinions of the Internal Revenue Service, the

Department of Health, Education, and Welfare, and the Labor Department on

this bill, and I will submit them for your hearing record when I have received

then.

In closing, I want to point out that the child support enforcment program

I mentioned earlier has been so successful that HEW Secretary Joseph Califano

recently announced the formation of Project Responsibility, a departmental

initiative to more than double the $423 million in child support collected from

absent parents In 1977. 1 commend Secretary Califano for his efforts, and I

urge this Congress to do its part in this effort, by enacting HR 13446 and bringing

non-alienation provisions for private pensions into line with those for federal

pensions and with public policy and interests. Thank you.

33-549 0 - 78 - 87
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IN THE HOUSE OF REPRESENTATIVES

JuLY 12,1978

Mr. SEIBER!MNO introduced the following bill; which was referred to the Com-
mittee on Ways and Means

A BILL
To amend the Internal Revenue Code of 1954 and the Employee

Retirement Income Security Act of 1974 to permit assign-

ments or alienations of rights under pension plans which

are pursuant to certain court orders.

1 Be it enacted by the Senate and House of Repreaen-

2 ties of the United States of America in Congress assembled,

3 That (a) paragraph (13) of section 401 (a) of the Inter-

4 nal Revenue Code of 1954 (relating to requirements for

5 qualification of pension plans, etc.) is amended-

6 (1) by striking out "(13) A trust" and inserting in

7 lieu thereof" (13) (A) A trust';

8 (2) by striking out "This paragraph" in the last

9 sentence and inserting in lieu thereof "This subpara-

10 graph"; and
I
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2

1 (3) by adding at the end thereof the following new

2 subparagraph:

3 "(B) Subparagraph (A) shall not apply to

4 any assignment or alienation of benefits payable to

5 any participant or beneficiary who is receiving ben-

6 - efits under the plan if-

7 "(i) such assignment or alienation is pur-

8 suant to a decree of divorce or separate mainte-

9 nance, or any other order of a court which re-

10 quires an individual to contribute to the support

11 of his children;

12 "(ii) such decree or order does not affect

13 the time when benefits are payable under the

14 plan;and

15 "(iii) a copy of such decree or order is

16 submitted to the Secretary of Labor at such time

17 and in such manner as he may by regulations

18 prescribe."

19 (b) Subsection (d) of section 206 of the Employee

20 Retirement Income Security Act of 1974 is amended by

21 adding at the end thereof the following new paragraph:

22 "(3) Paragraph (1) shall not apply to any assign-

23 meant or alienation of benefits payable to-any participant

24 or beneficiary who is receiving benefits under the plan

25 if-



1052

3

1 "(A) such assignment or alienation is pursuant

2 to a decree of divorce or separate maintenance, or

3 any other order of a court which requires an indi-

4 vidual to contribute to the support of his children;

5 "(B) such decree or order does not affect the

6 time when benefits are payable under the plan; and

7 " (0) a copy of such decree or order is sub-

8 mitted to the Secretary at such time and in such

9 manner as he may by regulations prescribe."

10 (c) The amendments made by this section shall take

11 effect on the date of the enactment of this Act.
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ON S. 3017

ERISA IMPROVEMENTS ACT OF 1978
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API is the national trade association

of the pulp, paper and paperboard industry;

its two hundred member companies provide

more than 90% of the nation's output of these

products. The paper industry ranks among

the ten largest in the United States and

operates throughout the nation. Last year

the industry employed approximately 700,000

people and its outlay in wages, salaries

and benefits amounted to more than $12 billion.
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LEGISLATIVE PROBLEMS AND RECOMMENDATIONS

S. 3017 ERISA IMPROVEMENTS ACT OF 1978

SUBTITLE B - EMPLOYEE BENEFITS COMMISSION

The proposal to consolidate the ERISA functions of the Labor

Department, Pension Benefit Guaranty Corporation, and the

Internal Revenue Service under a new agency, the Employee

Benefits Commissione is unnecessary since the three agencies

have fairly well defined their responsibilities. Jurisdictional

problems that arose immediately after passage of ERISA have

considerably eased. Moreover, establishment of a single agency
will not eliminate the need to develop and maintain close

coordination and cooperation between the Treasury and Labor
Departments. Further, if a single agency concept is expanded

to include control of the Social Security systeiA, with total

responsibility for providing retirement income, this could result

in a weakening of the private pension plan system.

RECOMMENDATION
.Me urge that Sec. 122 and Sec. 123 be deleted from this legis-

lation. We support the efforts of Treasury and Department of

Labor to develop closer coordination-and cooperation in the

regulation of pension and welfare plans.

Sec. 201. MULTIEMPLOYER PLANS
A plan will be a multiemployer plan under ERISA if it is collect-

ively bargained and has 10 or more contributing employers.

RECOMMENDATION
We support this new definition of a Imultiemployer plan*. We

support the principle that multiemployer plans should be subject

to the same regulations as single employer plans. If an employer

withdraws from a multiemployer trust, the employer should be held
responsible only for the liabilities pertaining to its employees.
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SUBTITLE B PART 1 - REPORTING AN4D DISCLOSURE
These provisions would simplify annual reporting, consolidate Form

EBS - I and the Form 5300 series, eliminate the summary annual report,

and simplify reporting of participants' benefits rights.

RECOMMENDATION
We strongly support these proposals. These revisions would reduce

costly and unnecessary requirements, and facilitate more efficient

administration of plans without reducing ERISA protection.

Sec. 238. JOINT AND SURVIVOR ANNUITY

This provision would expand joint and survivor annuity coverage by

requiring that the plan provide a survivor's annuity for the spouse

of a participant who has not less than a 50% vested benefit and who
dies before the annuity starting date.

RECOMMENDATION
We oppose this provision. This proposal would increase plan costs,

lead to reduced benefits, and conflict with existing life insurance

programs. It may also contribute to further plan terminations and

strengthen the reluctance of some companies to initiate pension plans.

.We urge reinstatement of Sec. 205 (h); cost of this coverage should

be charged-to plan participants in any equitable fashion.

Sec. 251. FUNDING TO TAKE ACCOUNT OF FUTURE AMENDMENTS

This provision would take into account provisions of a plan which

are not yet effective, for plan years beginning after Dec. 31, 1980.
The proposal could significantly alter customary collective bargaining

practices, could accelerate the cost of funding plans, result in

significant and unnecessary complexity, and could lead to additional

plan terminations.

RECOMMENDATION
We oppose the mandatory requirement that after 1980 a plan's funding

-2-
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method must take into account provisions of a plan which are not

yet effective.

Sec. 264. COFIDUCIARY RESPONSIBILITY
This provision would add a new subsection 405 (e) (1) which provides
that in the case of a fiduciary who is not an individual, "knowledge"

shall mean knowledge actually communicated to the fiduciary's
officer or employee who is authorized to carry out the fiduciary's

responsibilities.

RECOMMENDATION

We support this proposal to more accurately and reali~t~cally clarify

the concept of "knowledge".

Sec. 273. IMPACT OF INFLATION ON RETIREMENT BENEFITS
Section 273 provides for a study to be made of the feasibility of
requiring pension plans to provide cost of living adjustments to

benefits payable unde. such plans. Cost of living adjustments would
represent a major cost item over which plan sponsors would have

little control.

The proposal to study this topic now would be a duplication of the

*work being done by the National Commission on Social Security, Commi-
ssion on Pension Policy, and the Advisory Council on Social Security.
All are studying issues relating to a national retirement policy.

RECOMMENDATION
The study proposed in Sec. 273 should be deferred until the above
listed committees and study groups have completed their reports.

Sec. 274. PREEMPTION

Securities Laws This proposal provides that ERISA supercedes

federal and state securities laws. This proposed change makes it
clear that the interest of an employee in an employee benefit plan
is not a security within the meaning of federal or state securities

laws.
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RECOMMENDATION
We strongly support this provision and urge that the proposal cover

p__rofit sharing and thrift plans as wcI., except for voluntary employee

investments in--employer securities.

ERISA Preemption

ERISA clearly preempts state laws relating to employee benefit

plans. However, recent court decisions have seriously eroded this
preemption with respect to state mandated benefits and coverage.

RECOMMENDATION
Although S. 3017 does not specifically address the ERISA pre-

emption problem, we urge that amendatory language be included

in final legislation to reaffirm the principle that ERISA preempts
any state from regulating employee benefit plans. The preemption

provisions of ERISA must be affirmed or multi-state employers will

lose the ability to maintain uniform and equitable employee welfare

benefit plans. They must be upheld to avoid increases in the
complexity and the cost of administering such plans on a state by

state basis. The language of ERISA specifically and explicitly
preempts any state or state agency from regulating any employee

.benefit plan regardless of whether the plan is insured or self-

insured. It was Congress' aim to provide federal regulation in

this area at the time of the enactment of ERISA in order to avoid

burdensome and overlapping State laws. Accordingly, we urge that

Congressional intent be reaffirmed.

Sec. 303 DEDUCTIONS FOR EMPLOYEE CONTRIBUTIONS TO QUALIFIED PLANS
This section would permit a deduction from taxable income for

contributions made by employees to qualified retirement plans.

RECOMMENDATION

We support the concept of providing an incentive to expand the
private pension plan system, subject to the following modifications.

-4-
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We recommend that the reduction in allowable tax deduction of 20%

of the amount of gross income in excess of $30,000 be deleted. This
is a discriminatory limitation. We also propose that plans be given
an option, but not be required, to accept employee contributions.

The substantial administrative costs associated with employee contri-
butions make such an arrangement better suited to defined contribution
plans (rather than defined benefit plans), because individual parti-
cipant accounts are already required for defined contribution plans.
For example, under defined contribution plans, contributions require

separate accounts for company and employee contributions on an indivi-
dual employee basis, and, thus,already entail additional costs. Once

a contribution is made, an account must be maintained until the
employee's entire interest is terminated. These administrative costs,
therefore, would be incurred indefinitely, even though a particular
employee might make only a single contribution.

However, under this proposal administrative costs woule be increased
if a company maintained more than one qualified plan for the same

group of employees. For example, some of our member companies main-

tain a defined benefit plan as the primary pension plan, as well as
*a savings plan, and/or a stock bonus plan. The amendment would apply
equally to all such plans. We recommend that Sec. 303 not apply to a
plan if the company maintains another plan into which the employees may
make contributions.

Sec. 304. CREDIT FOR ESTABLISHMENT OF SMALL PLANS
This provision would provide a tax credit for small employers who
establish retirement plans that meet ERISA requirements. The credit
would_phase downward over a period of five years from the year in
which the employer establishes a plan.

RECOMMENDATION
We support the concept of a tax credit to encourage the establishment
of more private pension plans, but we object to this proposal because

it is discriminatory.

This provision clearly discriminates against employers who have

-5-
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already established retirement plans that meet ERISA requirements.

Sec. 305. CREDIT FOR THE IMPROVEMENT OF QUALIFIED PLANS
This section would provide a tax credit of 5% of an employer's

allowable deduction for contributions to a qualified plan for any
year in which the proposed Employee Benefits Commission determines

that the plan is an improved plan.

RECOMMENDATION
We oppose this provision.
This proposal would clearly discriminate against those companies

which have in the past maintained plans which meet or exceed the

requirements of ERISA by rewarding other companies (including
competitors) which have previously maintained minimally qualified
plans. In addition, as currently written the proposal wouId be

difficult, tf not impossible to administer without clear guidelines
as to how earlier participation, more rapid vesting or other benefit

improvements would be measured.

Sec. 307. RETROACTIVE DISQUALIFICATION OF PLANS
This provision prohibits the retroactive disqualification of a plan
which is subject to ERISA unless the proposed Employee Benefits

Commission determines that the past failure to meet the qualification
standards was a result of intentional failure or willful neglect on

the part of the plan sponsor.

RECOMMENDATION
We support this provision. This proposal will eliminate or at least

sharply decrease the need for determination letters.

-6-
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STATEMENT OF H. WESTON CLARKE, JR.

VICE PRESIDENT. HUMAN RESOURCES

AMERICAN TELEPHONE AND TELEGRAPH COMPANY

ON S. 3017

BEFORE THE HUMAN RESOURCES SUBCO IITTEE ON LABOR

AND

THE FINANCE SUBCOMMITTEE ON PRIVATE PENSION PLANS

AND EMPLOYEE FRINGE BENEFITS

OF THE UNITED STATES SENATE

August 18, 1978

/
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This statement is submitted in iw capacity as Vice President, Human

Resources of the American Telephone and Telegraph Company, on behalf of

the 24 Bell System companies, the names of which are attached to this

statement. In this position I am responsible for benefit administration,

compensation planning, job performance, equal employment opportunity,

human resources research, training and development, as well as the other

usual personnel duties.

I appreciate this opportunity to comment on S. 3017 and the other bills

before this Committee. We are vitally interested in pensions and the

federal pension law which was passed in September, 1974. The Bell

System submitted testimony on various aspects of pension legislation in

1970 and 1973. My comments will relate primarily to S. 3017, the "ERISA

Improvements Act of 1978," but I will also give a few general observations

regarding other issues that have been before these Subcomilttees.

BACKGROUND

Each of the Bell System Companies has a similarly worded pension plan

and its own pension fund. However, In the aggregate, nearly a million

active employees and 200,000 pensioners are currently covered by our

Plans. Since 1913 when we established the pension plan, each Bell

Company has always had one non-conttibutory Plan covering both management

and nonmanagement employees.
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We started pre-funding for pensions in 1927. The aggregate Bell Funds

now amount to approximately $13 billion in Irrevocable trust funds

administered by over 100 professional Investment managers throughout

the country. In 1977 about $2.6 billion was paid into the funds and

approximately $800 million was paid out of the funds.

The Bell System strongly favors sound financing of pension plans. We

strongly favor disclosure of relevant and meaningful information regarding

the annual operation of the plan to employees and the federal agencies.

We have been reporting annually to employees for fifty years. We support

fair minimum standards for vesting and participation. Since large sums

of money and the future expectations of many employees are involved, we

have always believed that pension and benefit plans should be administered

under high fiduciary standards.

At the time of the enactment of the Employee Retirement Income Security

Act, September. 1974. the Bell System was already using one of the

acceptable funding methods (the Aggregate method) specified by ERISA.

We provided a vested benefit to employees who terminated employment

after age 40 with 15 years of service. We provided a 50% survivor

annuity option. We issued plan booklets and annual reports to our

employees. And of course we submitted the required pre-ERISA reports to

the federal agencies.

-2-
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ERISA did require us to liberalize our vesting requirements. We selected

the method in the law that provides a vested benefit at age 65 for

employees who had 10 years of service after age 22. We started paying

premiums to the Pension Benefit Guaranty COrporation. We submitted the

EBS-lI's and 5500 Annual Report/Return to the government and provided

Summary Annual Reports, and "Notices to Interested Parties" to partici-

pants. You can appreciate that the additional paperwork and detail was

found to be administratively burdensome in that we were dealing with

such large numbers of active and retired employees. What was even more

frustrating at times was that many of our employees and pensioners were

confused and therefore irritated by all the new detailed and technical

information that we were forced to send them.' Additional time had to be

spent explaining the statutory requirements because some participants

thought that the Bell Company was taking someling away from them.

S. 3017 OFFERS SOME IMPORTANT IMPROVEMENTS

We endorse the general purpose of the ERISA amendments in S. 3017 which

is aimed at refining commnunications with participants to a more meaningful

level as well as reducing the administrative paperwork burdens and

related compliance costs without jeopardizing the interest of plan

participants and adversely affecting the financial viability of plans.

Such administrative and compliance reductions are essential for those of

us who are charged 'inning employee benefit plans. In general, the

bill seems to be the right direction.

-3-
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SPECIFIC ENDORSEMENTS

We concur that Sumary Annual Reports should be eliminated. The consoli-

dation of the plan description (EBS-1) and the determination letter

application forms (forms 53Q0, 5301, and 5303) Is also endorsed. Merging

these reports would eliminate the filing of duplicative information.

Adding the elapsed time method as a permissible way to credit service is

a definite improvementoas it permits employers the alternative of recog-

nizing overall periods of service for pension credit without the costly

record-keeping of exact numbers of hours worked.

The relaxation of the requirement to furnish an updated swmsary plan

description every five years to at least once every ten years is also

endorsed. Here again administrative expense decreases when an amendment

to a benefit plan can be publicized without the printing and distribution

of the entire summary plan description.

The administration and enforcement section of the bill which would make

the anti-fraud provisions of the Federal securities laws inapplicable to

employee benefit plans is a very necessary improvement.

Section 307 dealing with retroactive disqualification of plans is strongly

endorsed as is the proposal to narrow the definition of a party-in-

interest.

-4-
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The bill will require accountants to rely on the correctness of any

actuarial-matter certified to by an enrolled'aCtuary. Similarly, ar,

actuary will be required to rely on the correctness of matters on which

a certified accountant has expressed an opinionto, Thus, duplication of

efforts by actuaries and accountants should be eliminated. This is a

decided improvement.

We are encouraged by the current approach being taken by the Department

of Labor and Internal Revenue Service regarding the division of regula-

tory responsibility under ERISA. Therefore, we would recommend that the

new entity not be set up at this time. The progress of the Department

of Labor and Internal Revenue Service in resolving their problems in

this area should be evaluated after a one- or two-year trial period. we

are hopeful for continued improvement in coordination between the two

agencies.

We would expect that these improvements would reduce the number of

employers who are currently terminating their plans aId perhaps help

those who are considering the adoption of new pension plans to make the

positive decision to go ahead with them.

RECOMMENDATIONS FOR CHANGES IN S. 3017: MERGERS AND CONSOLIDATIONS OF

PLANS OR TRA14SFERS OF PLAN ASSETS (SECTION 208 of ERISA) AND RECIPROCAL

AGREEMENTS (SECTION 231 of S. 3017)

We believe that while it has been the intent of Congress to promote the

transfer of full pension rights for individuals who transfer from one

pension plan to another in private industry, viable ways and means of so

doing across all industry have not yet been found.

-5-
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Section 231 of S. 3017 Is a helpful step in this direction, although

unnecessarily limited in scope. There is no reason why this section

should be limited to "collectively bargained plans." Employers that do

hot have "collectively bargained plans" have entered into agreements

that have provided for the full and complete transfer of pension rights

between related plans. Limiting such transfers to "collectively bargained

plans" would not be helpful.

Within Industries there have been developments toward this objective,

some of them very successful, through reciprocal agreements between the

participating plans. The Bell System for example has had "Interchange"

agreements among the associated companies and certain other companies in

the industry, now covering almost a million employees, since the inception

of the plans in 1913. These agreements provide complete transferability

of pension rights for individuals who move from the plan of one partici-

pating company to that of another. Many such transfers back and forth

among the companies occur daily. No transfer of assets Is made since

the net effect of the estimated liabilities transferred is immaterial in

relation to the total estimated liabilities of the plans. No employee

has ever suffered a loss of pension benefits because of such transfer

nor have there been either financial windfalls or hardships to any of

the companies because of them.
/

Surely it is not the intent of Congress to discourage the development of

such interchange arrangements or to cause the abandonment of existing

ones by placing such onerous restrictions on their operation that they

ire no longer practical.

-6-
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Section 231 (amending ERISA Section 2o9) of S. 3017 Is indicative of

Congressional intent regarding the transfer of full pension rights. It

provides that the Secretary may establish additional conditions, variences

and exemptions in order to facilitate such transfer arrangements. This

concept, without the "limitation to collectively bargained" plans, is to

be encouraged in light of IRS regulations that were proposed In July,

1977.

Proposed IRS regulations (Proposed Regulations Relating to Mergers and

Consolidation of Plans and Transfers of Plan Assets or Liabilities, 42

Fed. Reg. 33770. (July, 1977)) would place onerous restrictions on the

interchange dgreements. The proposed regulations would require that if

even one employee is transferred from one plan to another, the event

must-be treated as a spin-off of a portion of the old plan to a new one-

person plan and the subsequent merger of that one-person plan with the

plan of the receiving company, with all the regulations concerning spin-

offs and mergers being applicable. As such, these regulations require

many elaborate calculations for each indT'tdual in the old plan as of

the date of transfer (under the Section 4044 rules for terminations) and

the transfer of a calculated number of dollars for each transferred

individual from the old plan to the new. In lieu of Section 4044

calculations, the proposed IRS regulations permit plans to maintain data

regarding individual transfers for a specific period of time. However,

the data maintenance alternative is based upon the assumption that there

will be no further transfer of assets or liabilities within five years

of the vary first individual transfer. A subsequent individual transfer

-7-
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nullifies this alternative. In an industry with successful reciprocal

agreements (e.g., the Bell System) there are several thousands of such

individual transfers back and forth between the plans each year without

any significant net effect on any one of the plans.

These proposed regulations contain De minimis provisions which reduce

the calculations somewhat so long as there is no subsequent merger or

spin-off within 5 years, but such provisions are of no help at all if

even one employee is transferred from the receiving plan within the next

5 years. Furthermore, there is absolutely no relief from the requirement

for asset transfer.

In the case of small plans where the transfer of even one employee may

involve a significant proportion of the liabilities of the plans, such

regulation may be necessary to protect the pension rights of the employees,

but it should not apply where it accomplishes nothing but to impose

onerous administrative burdens.

In light of the concerns addressed in the proposed IRS regulations it

would be highly desirable to provide In the Act itself clearer enunciation

of Congressional intent to promote the ability of employees to transfer

from one plan to another without loss of pension benefit. This might be

done by amending Sections 208 and 1015 (1) to say:

rThe transfer of the liability for Individual employees between

plans without loss of any accrued benefits shall not constitute a

spin-off, merger or consolidation."

-8-
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In such cases all employees involved would be as well protected immediately

after the transfer as before in accordance with the statutory intent and

the transfer of benefits would not be hampered.

COeENTS AND RECOt4ENDATIONS CONCERNING THE ANNUITY FOR THE SPOUSE

OF A DECEASED PARTICIPANT (SECTION 238) JOINT ND SURVIVORANNUITY

MENDING SECTION 205(b) OF ECISA

Under the proposed wording of Section 238 of S. 3017 it would appear to

require that the amount of the spouse's annuity must be based, not on

the amount of the decedent's vested benefit at the date of death, but on

the amount that would have been vested if the participant had continued

In service to his or her earliest retirement date.

As it stands this is a highly inequitable proposal. If it applies to

separated employees with vested rights (and there is no statement to the

contrary), it can represent a reward for Job changing. For exuale,

consider an employee who starts with Company A at age 22 and works 10

years achieving a vested pension; the employee then resigns from Company

A and goes to work for Company B for 10 years acquiring another vested

pension. The same employee then goes to Company C where the employee

works for 20 years, obtaining eligibility for retirement and a third

vested pension. If the employee dies at age 62 after 20 years with

Company C, the employee's spouse would then receive three pensions

computed on the basis of 40 years of service, 30 years of service and

20 years of service respectively, a total of 90 years of service. The

spouse of another employee who had worked for the last employer for the

entire 40 years would get one pension based on only 40 years of service.

-9-
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If the proposed language Is modified so that it applies only to the

survivor annuity of an active employee who dies while in active service

with vested rights (and not to individuals who leave with vested rights),

the provision of a pension based on service and salary in a final pay

plan as if the employee had worked to early retirement age is inequit-

able since the employee might have left the company before then if he or

she had lived.

The language should clearly state that the pension payable to the spouse

should be based only on the vested amount of pension to preserve equity.

Another aspect of the survivor annuity issue merits your consideration.

Many companies provide benefits for spouses through other plans paid for

by the employer. Group life insurance plans fall into this category.

Such programs usually provide insurance benefits based on salary alone,

with benefits payable without regard to whether or not there is a vested

pension. These plans often make payments without regard to length of

employment. Consequently, the spouse of a person separated from one

company but working for another might well receive the same value benefit

from the new company as would have been received from the former one.

To require duplication of benefits through the pension plan of either a

single employer or of two or more employers is wasteful and would tend

to curtail the expansion of private pension plans.

- 10 -
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We would suggest that at the very least this section should be revised

to provide 1) that separated employees with vested pensions shall not be

considered as participants for the purposes of this section and 2) that

a pension plan shall not be considered as not qualified If the require-

wient for the actuarial equivalent of the spouse's pension is nit by

other plans paid for by the employer.

We submit that the proposed language in Section 238 would impact upon

two very important areas. When benefits are congressionally legislated

they ara removed from the realm of collective ,bargaining with two types

of effects. Unions may not recognize the cost of such improvements as

being an nffle, tM the nist of other benefits they may be seeking (for

example, increased wages) since this Is something the employer has to

pay for anyway. Such an effect is inflationary since cost must be

recovered in price If the firm is to remain healthy and continue to

provide the employees with jobs. Oro if in some cases the cost is

recognized, it precludes the union's obtaining some other benefit that

the membership would prefer, thus restricting the right to bargain

collectively for what is wanted.

The additional funding required to support this mandated benefit improve-

ment would also cause a reduction in government tax Income.

- 11 -
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SECTION 303 CQ(IENTS - DEDUCTION FOR CERTAIN EMPLOYEE CONTRIBUTIONS

TO QUALIFIED RETIREMENT PLAN (PROPOSING A NEW SECTION 221 OF ERISA

CONCERNING ACCEPTANCE OF EMPLOYEE CONTRIBUTIONS)

We agree with the apparent intent of the proposed new Section 221 to

allow employees to make limited voluntary tax deductible contributions

to an individual account retirement plan. However, we oppose the require-

ment that It must be done through. the trust fund of a non-contributory

defined benefit plan if that is the kind of pension plan the employer

has. It should be permissible to accomplish the same result through

another plan of the employer.

The Bell System and many other companies have both defined benefit plans

and defined contribution plans. Bell employees can contribute up to 10%

of their pay to the defined contribution plans (management now and non-

management as of 1/1/79). Such contributions could be made tax-deductible

to the employee.

If the employer has no such other plan, the employee should be permitted

to contribute to an Individual Retirement Account (IRA). To burden the

trust of the non-contributory defined benefit plan with the acceptance

of voluntary contributions creditable to individual accounts is unneces-

sary when other suitable vehicles for the acceptance of such contributions

already exist and all that is necessary is to provide for the tax-

deductibility of the contribution.

- 12 -
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OTHER ISSUES THAT HAVE BEEN ADDRESSED BY THE SUB-C0O144TTEES

As an employer with administrative responsibility for pension plans

covering over a million participants, we appreciate the principal objec-

tives of improved pension plan administration of several of the other

bills being considered In addition to S. 3017; and we are in accord with

their aim of reducing the paperwork burden of ERISA.

We believe that the guiding principle to be used in approaching the

problem should be to require the minimum reporting necessary to meet the

needs and interests of the users of the various reports without additional

confusing detail.

With regard to reporting to participants, In general it has been our

experience that participants have been perplexed by many of the pieces

of information the law requires us to furnish. The provision of infor-

mation to participants should be limited to that which is likely to

prove meaningful to the average plan participant. Clearly, the concept

of summary plan descriptions meets the test of meaningfulness.

In the case of individual-account defined contribution plans, each

participant should receive annually a statement of his account balance

and a summary statement of the transactions that produced the change

from the previous year.

- 13 -
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In the case of defined benefit plans, the amount of benefit that has

vested should be reported to active participants if they want to know;

retired participants already know what they are getting; separated

former employees with vested pensions have received statements of vested

benefits on leaving. Statements showing unvested accrued benefits would

be meaningless. Should a participant wish to know the amount to which

he or she would be entitled at some specific date in the future, assuming

continuation of present salary and continuous service to that date, it

should be available on request, but not more than one request per year.

To require the provision of such information when the employees are not

interested in it. as the majority are not until they begin to approach

retirement age, Is not very meaningful (e.g., telling a 25 year old what

his or her pension will be in 40 years based on today's pay).

Participants are Interested in whether or not they will be able to

collect their pensions when they become due, but most have no notion of

the meaning of various actuarial concepts. For an ongoing plan, there

should be reported to the participant:

1. A financial statement of the Trust Fund certified by a qualified

accountant engaged on behalf of the participants,

2. A statement by the administrator that the plan is not expected to

terminate in the forseeable future, supported by the quotation of a

representation statement to that effect from a responsible employer

official,

- 14 -
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3. A certification by the enrolled actuary that the minimum funding

standard has been met,

4. A statement by the administrator that there is no reason to believe

that the employer will be unable to meet the minimum funding standard

in the forseeable future, supported by a statement to that effect

from the accountant engaged by the employer to certify his financial

report. Such statements would provide dependable. useful informa-

tion without confusing detail. If such statements cannot be made,

termination is probably imminent and the estimated results of such

termination should be furnished to participants on a total plan

basis.

for corporate reporting purposes for an ongoing plan these statements

should also be adequate to eliminate any need to show a pension liability

on the corporate balance sheet. The contribution that will be required

is no more a liability than Is the payroll that will be required. There

is no current liability for any pension contributions until such contri-

butions become due in the ordinary course of the business, just as there

is no current lidbllity for future wage payments until they become due.

Again, should termination be imminent, any expected resulting employer

liability should be reflected on the balance sheet.

- 15 -
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As for reporting the actuarial assumptions used, these should be reported

along with Schedule 8 by the Enrolled Actuary to the Government official

responsible for accepting them as reasonable.

Should the employer accrue and/or contribute amounts significantly

different from the minimum funding requirement, this should be footnoted

on the financial statements of the employer with an appropriate explanation.

Should the government official responsible under ERISA require additional

Information upon review of any particular case in carrying out his

oversight responsibility, he can request it. But there is no reason why

all plans should be burdened with routine furnishing of information that

is needed only in a few specific cases.

We believe that such reporting and disclosure would satisfy the needs of

all concerned -- participants, shareowners, creditors, financial analysts

and government officials -- without confusion or misunderstanding.

In conclusion, we aro concerned about the three sections of S. 3017

dealing with transfer of assets through reciprocal agreements, the

calculation of annuities provided for spouses of deceased former employees,

and employee contributions as related to non-contributory plans, as well

as aspects of the other bills that we believe should be discarded or

modified. As one of many employers with a vital interest in this legisla-

tion, we welcome this opportunity to present our views to this Committee.

- 16 -
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KL SySTE COMPANIES

American Telephone and Telegraph Company

The Bell Telephone Company of Pennsylvania

Bell Telephone Company of Nevada

Bell Telephone Laboratories, Incorporated

The Chesapeake and Potomac Telephone Companies

Cincinnati Bell Incorporated

The Oiamnd State Telephone Company

Illinois Bell Telephone Company, Incorporated

Indiana Bell Telephone Company, Incorporated

Michigan Bell Telephone Company

The Mountain States Telephone and Telegraph Company

New England Telephone and Telegraph Company

New Jersey Bell Telephone Company

New York Telephone Company

Northwestern Bell Telephone Company

The Ohio Bell Telephone Company

Pacific Northwest Bell Telephone Company

The Pacific Telephone and Telegraph Company

South Central Bell Telephone Company

Southern Bell Telephone and Telegraph Company

The Southern New England Telephone Company

Southwestern Bell Telephone Company

Western Electric Company, Incorporated

Wisconsin Telephone Company
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AMER=ICAN TEXTILE MANUFACTURERS INSTITUTE, Nr

i i1 bG nKWcUflaJT AVENUE. N.W.. UI"TE 30,0 WASMNGTON. DC. 200

Nw MAX A
August 29, 1978

Honorable Harrison A. Williams
Chairman
Senate Comittea or Humen Resourcet
Washington, D.C. 20510

Dear Mr. Chairman:

We respectfully request that the enclosed statement be included in

the record of the Labor Subcoumittee's hearings on S. 3017.

Sincerely,

W. fkay(slnke
Executive Vice President

Enclosures

WRS:tew

So or1 $w o l f

NO
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STATEMENT OF
AMERICAN TEXTILE MANUFACTURERS INSTITUTE, INC.

ON
S. 3017

"ERISA IMPROVEMENTS ACT OF 1978"

The American Textile Manufacturers Institute, Inc.

is pleased to take this opportunity to comment on S. 3017,

the "ERISA Improvements Act of 1978."

employers and employees have been perhaps proportionately

more affected than many other industries by the additional

costs and administrative burdens which have resulted from

ERISA.

We have now had four full years of experience with

ERISA. We agree wholeheartedly with the sponsors of S.

3017 that the time has come to examine whether legislative

-changes should be made to more effectively carry out the

purposes of ERISA. We hope that the following comments
4

will be helpful.

(1) Dual Jurisdiction.

S. 3017 would establish a new Employee Benefits Commission

as a separate governmental agency to handle many of the

functions now performed by the Department of Labor and the

Internal Revenue Service. We have serious doubts whether

establishment of such a commission will substantially improve

the administration of ERISA. Under the separate agency
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approach, the Internal Revenue Service would still retain

an important interest in many qualified plan matters so

that much of the same kind of coordination which is now

required by the Department of Labor and the Internal Revenue

Service would remain.

Many significant steps have been taken to date by the

Department of Labor and the Internal Revenue Service to

reduce the problems of dual jurisdiction spawned by ERISA.

Considerable progress has been made in this regard. Further-

more, the President has announced this month a reorganization

proposal which may well be a major step toward administrative

resolution of most of the remaining problems of dual jurisdic-

tion. We therefore urge that you take no action which will

cause a major shift in jurisdiction, with its attendant

disruptions, at least until this recently announced reorgani-

zation proposal has been in effect for a sufficiently long

period to assess its effectiveness.

(2) Reporting and Disclosure.

ATMI strongly supports efforts to reduce the paper-

work burden on employee plans and plan sponsors. Foremost

among the improvements in this regard proposed by S. 3017

is the proposal to eliminate the requirement that plan admini-

strators automatically furnish a summary annual report to

each participant and beneficiary. It has been the experience

of members of ATMI that this requirement of a summary annual

-2-
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report is not only unnecessary but counterproductive to

the extent that it provides employees with information they

have not requested and do not want. The objectives of ERISA

can be amply fulfilled by requiring that plan administrators

provide employees upon request with a copy of the latest

annual report. We also strongly support the other paperwork

reduction measures proposed in S. 3017:

(a) the grant of administrative authority to

exempt plans from various requirements or to modify these

requirements;

(b) consolidation of reporting forms;

(c) relaxation of the requirements for updating

summary plan descriptions;

(d) requirement that accountants rely on the

correctness of certified actuarial matter and vice versa.

(3) Joint and Survivor Rules.

ATMI is generally opposed to any major change in the

joint and survivor requirements of BRISA. These require-

ments have proved to be perhaps the most far-reaching provisions

of ERISA in terms of impact on plan design and benefit levels.

The analysis and professional services required to adapt

the plans to the present rules has been extensive and enormous

effort has been required to notify employees of these provisions

and to properly educate them concerning the coverage which

is now provided and the elections which are available.

The changes proposed by S. 3017 would fully revive the confusion

and-expense in this area even before the dust has settled.

-3-
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(4) Lapsed Time.

Many of the plans which have been adopted by companies

which are members of ATM! have taken the approach to counting

service permitted by proposed regulations approving an elapsed

time method. These plans have received Internal Revenue

Service approval. However, some legal experts continue

to express concern that the elapsed time method as outlined

in proposed regulations is not clearly authorized by BRISA,

leaving open the possibility that employees who can demonstrate

compliance with BRISA's basic service counting rules but

who fail to qualify under the plan's elapsed time method

could successfully maintain an action for benefits, thereby

effectively nullifying the important simplification which

has been achieved by using an elapsed time method. Accordingly,

ATH! urges that legislation be enacted as proposed by S.

3017 to make it clear that an elapsed time method is permissible

under BRISA.

(S) Awlication of Securities Laws to Retirement Plans.

ATM! strongly endorses the proposal embodied in S.

3017 to eliminate any uncertainty concerning the application

of the securities laws to an employee's interest in a noncon-

tributory defined benefit pension plan. Much has been said

and written on this point and we need not dwell in detail

on the basis for our position except to say that any simplifi-

cation, paperwork reduction, streamlined administration,

and/or incentives to the establishment of plans which might

-4-
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be accomplished by other provisions of S. 3017 would experience

a serious setback if the decision in the Daniel case is

upheld by the Supreme Court and not overturned by Congress.

There is obviously no justification whatever in superimposing

another layer of regulations on this already overburdened

area.

(6) Deduction for Employee Contributions to Qualified
Plans.

ATMI is generally favorable to a provision which would

permit a limited deduction for employee contributions to

qualified plans.

1 some cases under current

law employees may find that they would be in a better position

if they could withdraw from plan coverage and establish

an individual retirement account. However, because of the

risk of disqualification on the basis of insufficient coverage,

most plans do not permit such voluntary withdrawal from

participation. It appears to ATMI that the proposals for

a limited deduction for employee contributions would go

a long way toward solving this problem.

Respectfully submitted,

-5-
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STATEMENT OF JOHN L. ASLING

2638 N. FLORIDA ST.
ARLINOTON, VIRGINIA
22207
6-13-70

SENATOR HARRISON WILLIAMS 'R.-CHAIRMN
COMMITTEE ON HUMAN RESOURCES
WASHINGTON, D.C.
20510

SENATOR HARRISON WILLIAMS JR.

I REQUEST THAT ALL OF THIS MATERIAL BE INCLUDED IN THE "RECORD' ON
YOUR HEARINGS ON 5.3017 AND "ERIS INFPOVYeNT ACT OF 1978' REGARDIiG MY
COMPLAINTS WITH MY OWN EMPLOYERS PENSION PLAN AND RELATED TAX LAWS.

I AM A EMPLOYEE OF A LARGE CORPORATION, AND A UNION MEMBER. I JOINED
THE COMPANY 'DEFINED BENEFIT PLAN" IN 1952, AND LATER JOINED THE COMPANY
'VARIABLE BENEFIT PLAN" IN 1965.

THE PROBLEM THAT EXISTS WITH THE DEFINED BENEFIT PLAN" IS SEX
DISCRIMINATION BETWEEN MILE AND FEMALE EMPLOYEES. "FEMALES' WHO WERE A
MEMBER OF THE PLAN PRIOR TO 1956 M Y RETIRE AS EARLY AS AGE 50. 'MLZS
WHO WERE A MEMBER OF THE PLAN MAY RETIRE AS EARLY AS AGE 55, REGARDLESS OF WHEN
THEY BECAME A MEMBER OF THE PIAN. THE COMPANY PERMITS A CERTAIN GROUP OF
'MALE" EMPLOYEES TO RETIRE AS EARLY AS AGE 50, WHILE OTHER 'MALE' EMPLOYEES
ARE NOT PERMITTED TO RETIRE UNTIL AGE 55.

THIS IS SEX DISCRIMINATION AND IN VIOLATION OF THE 'CIVIL RIGHTS ACT
OF 1964-, YET THIS POLICY IS STILL IN EFFECT TODAY;.-

THE COMPANY ALSO DISCRIMINATES BETWEEN VARIOUS GROUPS OF "MALE' EMPLOYEES
WHO WISH TO RETIRE EARLY AND RECEIVE A ACTUARIAL REDUCTION IN PENSION
BENEFITS.

62 100% 100%
61 100% 97%
60 100% 94
59 97% 91%
58 94% 88%
57 91% 85%
56, 88% 82%
55 85% 79%
54 80% 0
53 75% 0
52 70% 0
51 65% 0
50 60% 0
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B0TH GROUPS OF "?BLE' WMGYEES ARE REPRE NTED BY UNIONS. GROUP 1 aLLES

- AY RETIRE BETWIN 111 AGES OF 50-55, WHILE GROUP2 MALESIAY NOT RETIRE UNTIL

AGE 551 GROUP 1 MKLES ALSO RECEIVE GREATER PENSION BEZNFITS THAN GROUP 2

MALES AT THE SAM AGE. THIS PRACTICE SHOULD BE OUTIAWID

mu 'DEFINED BENEFIT PLAN" HAS A 'LEVEL INCOME OPTION' FEATURE FOR

TO EMPLOE WHO WISH TO RETIRE PRIOR TO AGE 62, WHICH IS COMBINED WITH

SOCIAL SECURITY.

THE FOLLOWING IS ). 2"IWLE OF HOW TE LEVEL INCOME OPTxO WORKS AND

HOW IT CAN BE A DISALVANTAGR TO EMPLOYEES, WITHOUT THE EMPLOYEE REALIZING IT,

IF THE ZMLOYEE LIVES TOO LONG AtiER AGE 621

A EMPLOYEE RETIRES AT AGE 61, RECEIVING $348 PER NONTH FROM TH PENSION
PLAN TO AGE 62. THE EMPLOYZES PENSION PLAN BENEFITS ARE REDUCED AT AGE 62

FROM $348 TO $148 PER MONTH FOR Tu REST OF mE EMPLOYES LIFE. THE EMPLOYEE

BEGINS TO COLLlET $200 PER MONIH FROM SOCIAL SECURITY AT AGE 62 FOR THE REST
OF THE EMPLOYEES LIFE, SO THIS IS WE REASON THAT THE PENSION BENEFITS ARE

REDUCED TO $200 PER MONTH AT AGE 62. THu EPLOYEE STILL HAS A COMBINED TOTAL

'LEVEL INCOME* OF $348 PER MONTH FOR LIFE. $148 PENSION PLUS$200 PER MONTH

SOCIAL SECURITY$348.

mu CATCH TO THE 'LEVEL INCOME OPTIONu IS THAT AT AGE 62. mu COMPANY

PENSION IS REDUCED BY $200 PER MONTH FOR HE REST OF THE EMPLOYES LIFEt IF

mu EMPLOYEE DIES PRIOR TO AGE 63, TEEN mu LEVEL INCOME OPTION' WAS A

ADVANTAGE TO TH EMPLOYEE. IF mu EMLOYEE LIVES BEYOND AGE 63, THEN mu

EMPLOYEE WILL LOOSE $200 PER MONTH FOR Tu REST OF HIS LIFE. IN WHICH CASE

THE LEVEL INCOME OPTION" WAS A DISADVANTAGE TO THE EMPLOYEE!

THE BASIC PROBLE WITH THE VARIABLEL BENEFIT PLAN* HAS BEEN POOR MANAGE-

MENT BY THE SAE BANK TRUSTEE SINCE 19651 THE "BP' WAS FIRST OFFERED TO

EMPLOYEES AS A SV. PLEENTAL PENSION PLAN, IN ORDER TO PERMIT A EMPLOYEE TO

SUPPLEMENT HIS RETIREMENT INCOM THRU INVESTMENTS IN THE STOCK MARKET.

INVESTMENT IN THIS "VP' HAVE PROVEN TO BE A POOR INVESTMENT.

I WAS PLEASED WHEN mu COMPANY OFFERED THE 'vIP' IN 1965 AS I WAS

ALLOWED TO INVEST UP TO 10% OR $2500 ANNUALLY IN THE -VBP- WHICHWER WAS
THE LESSER, AND TO DEFER TAXES ON MY INVESTMENTS IN Mu W"BP" UNTIL I RETIRE,

IN WHICH CASE IT WAS ASSUMED TAT I WOULD BE IN A LOWER TAX BRACKET AND PAY A

LOWRM TAX RATE.

rAAUHORIZED muE COMPANY TO DERUCT 10% FROA NY SALARY FOR INVESTME IN

M 'VBP' IN 1965. u 'NEW YORE TIMES' REPORTED IN A EDITORIAL BACK IN 1966

ABOUT THE POOR INVESTMENT PERFORWINC OF TE NATIONS 25 AIRLINE PILOTS PENSION

PLANS PRIOR TO 1966. I WAS HAVING SECOND THOUGHTS ABOUT TH 'VBPw AND ITS

INVESTMENT PERFORWANCE AS Tm STOCK MARKS? WAS EXPERICING A SEVERE DECLINE

IN 19661 I CONTACTED mHE COMPANY ABOUT THIS EDITORIAL AND MY CONCERN OVER

THIS REPORT. mu COMPANY RESPONDED THAT THEY HAD CAREFULLY SELET THE BANK

TRUSTEE ON THE BASIS OF HIS PAST PERFORMANCE RECORD WHICH WAS VERY GOOD.

I READ SEVERAL OTHER REPORTS ABOUT POOR MANAGEMENT BY BANK TRUSTEE IN

1967. 1 BECAM SO DISSASTIFIED WrH Tu INVESTMENT PERFORMANCE OF THE BANK

TRUSTEE THAT I NOTIFIED TH COMPANY T1,ATI WANTED TO WITHDRAW ALL OF NY OPTIONAL

CONTRIBUTIONS FROM THE "VBPm FROM 1965-1967 DUE TO POOR MhNAGEMENT1
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I REALIZED A SMALL CAPITAL GAINS WHEN I VITUMP ALL OF MY OPTIONAL

CONTRIBUTIONS, HOW]EVER I WAS PENALIZED IN 2 WAYSI
1 I BAD TO PAY TAXES ON LON TERM CAPITAL GAINS AT ORDINAf INCOME

"LX RATES I HOW UNFAIR CAN TAX LWS GET 1

2, I HAD TO PAY A 10% TAX PVNITY FOR EARLY WI2TDRANAL OF MY

CONTRIBUTIONS PRIOR TO RTIRE3ZWTI

I LOST MY TAX SHELTERED PENSION PLAN, lHICH HAS PROVEN TO WE A WOUIILSS
PENSION PLAN AND TAX SHELTER DUE TO POOR WMNOEIMNT II COULD NO LOZR MAKE

INVESTMENTS UNDER A TAX SHELTXRED PENSION PLAN, AS I DID NOT QtAIFY FOR
*KEOGHm AND NIRA* DID NOT Ma(1ST IN 19671

THE FOLLOWING IS THE INVESTMET PERFORMANCE RECORD OF THE "VARIABLE

BENEFIT PLAN* FROM 1965-1978, WITH ALL DiVIDENDS, INTEREST. CAPITAL GAINS

AND LOSSES REINVESTED.

1MB fala En 2=& ghm 9A12 u
1-1-65 $10.00 5.6% GAIN
1-1-66 $10.56 .200% LOSS
1-1-67 $10.35 16.8% GAIN

1-1-68 $12.09 1.1% GAIN
1-1-69 $12.22 2o8% LOSS
1-1-70 $11.88 4o7% LOSS

1-1-71 $11.32 13.2% GAIN
1-1-72 $12.81 13.7% GAIN

1-1-73 $14.56 19.4 LOSS
1-1-74 $11.73 30.3% LOSS

1-1-75 $8.18 20,4. GAIN

1-1-76 $9.85 12.5% GAIN
1-1-77 $11.08 10.2% LOSS

1-1-78 $9.94

THIS PENSION PLAN HAS BEEN VZRYPOORLY MANAGED BY TM SAME BANK TRUSTEE
SINCE 1965, AND HAS FAILED TO EVEN CONE CLOSE TO KEEPING UP WITH INATION!

I HAVE BEEN COMPLAINING ABOUT THE INVESTMENT PERFORMANCE OF THEIS PENSION
PLAN SINCE 1966 TO THE COMPANY, THE UNION, AND TO VARIOUS NEMERS OF CONGRESS

WITH NO RESULTS I
I BELIEVE THAT THE TIM HAS COME FOR CONGRESS TO REALIZE THATTHERE ARE

XhN EMPLOYEES THAT ARE STUCK WITH-POORLY MANAGED PENSION PLANS, AND EMPLOYEES

ARE HELPLESS TO PROTECT THEGELVES AGAINST POOR MANAGEMENT OF THEIR PENSION
PLANS!

TM BASIC FAULT BEHIND THE POOR HNNAOENENT OF THE 'VBPm IS THE FACT THAT

THE mTRUSTEE'DOES NOT TAKE TAKE DEFENSIVE ACTION BY SELLING SECURITIES DURING
MMAET DECLINES TO PRESERVE CAPITAL[ THE NUMBER ONE RW*X OF WALL STREET IS

'CUT YOUR LOSSES SHORT".
I CONTACTED THE COMPANY REGARDING THE TRUSTEES LACK OF ACTION BY NOT

TAXING DEFENSIVE ACTION DURING MARKET DECLINES. THE COMPANY STATED THAT THE

TRUSTEE WAS INVESTING FOR THE '*LONG TERMI
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nim BASIC FLAW WITH THIS nNKSflSNT CONCEPT IS THE FACT THAT TEE ARE
EMPLOYEES WHO ARE RETIRING EVERY WEEK IN THE YEAR, REGARDLESS OF WHETHER THE
STOCl MART IS "UP" PR "DOWN"I

THOSE EMPLOYEES WHO RETIRED ON 1-1-73 MID A SMALL PROFIT ON THEIR
INVESTMZT, BUT NOT ENOUGH TO KEEP UP WITH INFLATION FROM 1965-1973, HOWEVER
AFTER THEY PAID TAXES ON THE CAPITAL GAINS AT ORDINARY INCOME TAX RATES , ITS
REAL RATE OF RETURN WAS POOR I

THOSE EMPLOYEES WHO RETIRED ON 1-1-74,1-1-75, 1-1-76, 1-1-77, AND
1-1-78 LOST THEIR SHIRTS IN THE "VBP-, DUE TO LOSS OF CAPITAL AND I FLATION!

THE TRUSTEES DECISION TO INVEST MOSTLY IN COMMON STOCKS HAS PROVEN TO
BE A DISASTER FROM A INVESTMENT POINT OF VIEW I CAN SEE NO REASON FOR ANY
TRUSTEE TO INVEST IN STOCKS WITH CAPITAL GAINS AS THE INVESTMENT OBJECTIVE,
DUE TO TI UNFAVORABLE TAX TREATME.T ON CAPITAL GAINS PAID TO THE BENEFICIARY
WHICH IS TAXED AT ORDINARY INCOME TAX RATES, INSTEAD OF LONG TERM CAPITAL
GAINS TAX RATES THE TRUSTEE SHOULD NAVE INVESTED ONLY IN CORPORATE BONDS AND
PREFERRED STOCKS WHICH CARRY A LOT LESS RISK AND RECEIVE THE SAME TAX TREATMENT

I UNDERSTAND THAT IN GENERAL, BANK TRUST DEPTS. HAVE DONE A POOR JOB
OF MANAGING PENSION PLANS, TRUST ACCOUNTS, ETC. I HAVE ALWAYS WONDERED WHY
CORPORATIONS USUALLY SELECT A BANK TRUST DEPT. TO MANAGE THE COMPANY PENSION
PLAN? I UNDERSTAND THAT ONE OF THE REASONS IS THE LOW TRUSTEE FEES OF THE BANK.
I WONDER IF THERE ISNT A BUSSINESS RELATIONSHIP BETWEEN THE BANK AND THE
CORPORATION? BNKS AND CORPORATIONS NEED EACH OTHER TO SURVIVE. CORPORATIONS
NEED MONEY FPOM THE BANK TO FINANCE THEIRBUSINESS, AND THE BANKS NEED THE

CORPORATIONS IN ORDER TO MKE LOANS. I WONDER IF SOME CORPORATIONS MAY BE
INFLUENCED BY WHICH BANK 'THAT THEY SELECT TO BE THE TRUSTEE TO THE PENSION
PLAN ON THE BASIS OF THE TERMS THAT THE BANK IS WILLING TO GIVE THE CORPORATION
A LINE OF CREDIT? THIS MAY NOT BE IN THE BEST INTEREST OF THE EMPLOYEES PENSION
PLAN IF THE BANK HAS A RECORD OF POOR MANAGEMENT.

I DO NOT BELIEVE THAT MANY CORPORATIONS HAVE USED "MUTLaL FUNDS" AS
TRUSTEE TO THEIR PENSION PLAN WHICH I FIND STRANGE TO BELIEVE.

I BELIEVE THAT CONGRESS SHOULD LOOK INTO THIS TO SEE IF ANY "CONFLICT
OF INTEREST" SITUATIONS EXIST BETWEEN THE BANKS, CORPORATIONS, AND THE
EMPLOYEES PENSION PLAN WHICH IS TO BE MANAGED IN THE BEST INTEREST OF THE
VGPLOYERSZ

THERE WAS A RECENT CASE OF A BANK TRUST DEPT. THAT WOULD PURCHASE STOCK
AND HOLD THEM FOR A COUPLE OF WEEKS, PRIOR TO DECIDING WHICH STOCKS TO PUT IN
WHICH TRUST ACCOUNT. THE STOCKS THAT HAD INCREASED-2N VALUE WERE PUT INTO THE
ACCOUNTS THAT WERE NOT PERFORMING VERY WELL. THE STOCKS THAT HAD DECREASED IN
VALUE WERE PUT INTO THE ACCOUNTS THAT WERE PERFORMING WELL. THE REASON FOR
THIS TYPE OF CONDUCT BY THE TRUST DEPT. WAS TO TRY TO KEEP ALL OF THEIR
TRUST ACCOUNT CUSTOMERS HAPPY WITHOUT LOOSING ANY ACCOUNTS. I WONDER IF THIS
IS A COMMON PRACTICE IN BANK TRUST DEPTS. WHICH COULD ALSO APPLY TO "MUTUAL
FUNDS", ETC. I CAN READILY SEE A LOT OF ABUSE IN THIS AREA DUE TO VARIOUS
"CONFLICTS OF INTEREST" SITLATIONS.
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I BELIEVE THAT CONGRESS SHOULD TAKE STEPS TO SEE HOW WELL THE BANKS
OWN INDIVIDUAL ACCOUNT HAS PERFORMED IN COMPARISON TO THE BANKS CUSTOMERS
TRUST ACCOUNTS. THIS AY UNCOVER fTE NEED FOR NEW FEDERAL REGULATIONS TO
ELEMINATE ANY "'CONFLICT OF INTEREST" BETWEEN THE BANKS OWN ACCOUNT AND TE
BANKS'CUSTOMERS TRUST ACCOUlNTS

THE "VBP' BOOKLET MAKES THE FOLLOWING STATEMENT *YOU WILL HAVE AL" OF THE
ADVANTAGES OF A MUTUAL FUND WITH NONE OF ITS COSTS OR LOADING CHARGES'. THIS
IS A DISCRIPTION OF A -NO-LOAD MUTUAL FUND-, WHICH IS A SECURITY, WHICH IS
REQUIRED TO REGISTER WITH THE S.E.C. AS A INVESTMENT COMPANY.

I AM OF t OPINION THAT THIS STATEMENT IS FALSE FOR THE FOLLOWING
REASONS.

I. I AM NvT PERMITTED TO VOTE. ELECT OFFICERS. ATTENT ANNUAL MEETINGS.
AND DO SOMETHING ABOUT THE POOR MANAGEMENT OF THE 'VBP".

2o I WOULD HAVE SUBMITTED A PROXY FOR STOCKHOLDERS VOTE TO TERMINATE
THE BANK TRUSTEE BACK IN 19671

3. THE CORPORATIONS BOARD OF DIRECTORS ARE ALSO ON THE BOARD OF
DIRECTORS OF THE 'VBP"! THIS PRESENTS A VERY SERIOUS 'CONFLICT OF INTEREST"
SITUATION BETWEEN THE SAME BOARD OF DIRECTORS WHO REPRESENT THE STOCKHOLDERS
AND THE EMPLOYEES OF THE CORPORATION.

NOW CAN THE SAME BOARD OF DIRECTORS LOOK AFTER fli STOCKHOLDERS AND THE
EMPLOYEES INTEREST AT THE SAME TIME WITHOUT A "CONFLICT OF INTEREST'?

I DO NOT BELIEVE THAT THE BOARD OF DIRECTORS OF THE 'VBP" HAVEBEEN
LOOKINGOUT FOR THE EMPLOYEES BEST INTEREST FOR THE LAST 13 YEARS, DUE TO
POOR MANAGEMENT BY THE SAME BANK TRUSTEE

I BELIEVE THAT CONGRESS SHOULD REQUEST TE "LABOR DEPT", JUSTICE DEPT",
'S.E.C.'."FEDERAL RESERVE BOARD", AND THE 'I.R.S. TO CONDUCT A INVESTIGATION
AS TO THE REASON FOR POOR MANAGEMENT, AND REASONS FOR Ti COMPANY NOT
TERMINATING THE BANK TRUSTEE FOR THE LAST 13 YEARS

THE "VP" WAS FIRST OFFERED TO EMLOYEES IN 1965. EACH EMPLOYEE HAD THE
RIGHT TO ACCEPT OR REJECT THE PENSION PLAN. THIS OFFERING WAS LIMITED TO THE
EMPLOYEES OF TH COMPANY.
THE COMPANY AND EACH EMPLOYEE WERE BOTH REQUIRED TO CONTRIBUTE 2% OF THE
EMPLOYEES ANNUAL SALARY, IF fli EMPLOYEE ACCEPTED THE 'MP'. EACH EMPLOYEE
HAD THE OPTION TO HAKE ADDITIONAL CONTRIBUTIONS TO TE 'VBP" OF UP TO 10%
PER YEAR. EACH EMPLOYEE COULD CHANGE HIS OPTIONAL CONTRIBUTIONS ONLY ONCE
A YEAR. EACH OF THE EMPLOYEES MAY WITHDRAW ALL OF HIS OPTIONAL CONTRIBUTIONS
PRIOR TO RETIREMENT.

THE "JUSTICE DEPT" HAS FILED A BRIEF WITH THE SUPREME COURT INDICATING
THAT THEY FEEL THAT THE "INTERNATIONAL BROTHERHOOD OF EAMTERS UNION PENSION
PLAN' IS NOT A SECURITY, HOWEVER THE STATEMENTS THAT TE JUSTICE DEPT MAKES
IN ITS BRIEF' WOULD INDICATE TO ME THAT Tli "VBP WOULD BE A SECURITY THE
'VBP" BOOKLET STATES 'YOU WILL HAVE ALL OF THE ADVANTAGES OF A MUTUAL FUND.
WITH NONE OF ITS COSTS OR LOADING CHARGES'. dIS IS A DISCRIPTION OF A
"NO-LOAD MUTUAL FUND".
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I HAD TE OPTION TO ACCEPT (BUY SHAR OF TE "VEP) OR REJECT IT. I

0BDJOD (SOLD SHARES OF THE "VBP") ALL OF my OPTIONAL CONTRIBUrIOKS IN 1967

DUE TO POOR MANAGEMENT. I PAID TAXES ON TE SMALL CAPITAL GAINS IN 1967 AT

ORDINARY INCOME TAX RATES. THE "VBP" WAS MANAGED BY A BANK TRUSTEE WHICH I

HAD NO CONTROL OVER THE TRUSTEES INVESTMENT DECISIONS. THE ONLY TRIMO THAT WAS

MISLEADING ABOUT THE "VP" WAS THE FACT THAT I DID NOT HAVE ALL OF THE

ADVANTAGES OF A MUTUAL FUND"t I COULD NOT VOTE, ELECT OFFICERS, TC. WHICH

MAY HAVE VIOLATED BOTH FEDERAL AND STATE SECURITIES REGULATIONS, RRISA, ETC.

THE UNION HAS NEGOATED WITH THE COMPANY TO TERMINATE THE wVBP" FOR ITS

tNION MEERSI THE UNION SiOULD HAVE NEGOATED WITH THE COMPANY TO TERMINATE

TEE BANK TRUSTEE, WHO WAS RESPONSIBLE FOR POOR M G CEMENT.

I DO NOT BELIEVE THAT THE UNION AND TE COMPANY HAVE THE RIGHT TO

TERMINATE TEE "VEP" IF THIS IS A SECURITY THIS SHOULD BE VOTED ON 3Y TE

04LOYTES OF THE COMPANY.

THE FACT THAT THE "*VBP" IS To BE TERMINATED IN 1978 HAS CREATED

ADDITIONAL PROBLEMS FOR THE EMPlOYEESI

1. I CAN TAKE A LAW SUM DISTRIBUTION. TE ONLY PROBLEM IS THAT MY

CONTRIBUTIONS ARUPROBLY WORTH LESS TODkY THAN THE MONEY THAT I PUT TNTO THE
t

VBP FOR TE LAST 13 YEARS.

2. I WILL RECEIVE THE COMPANY CONTRIBUTIONS ALSO, BUT I WILL HAVE TO PAY

TAXES ON THE COMPANY CONTRIBUTIONS AT ORDINARY INCOME TAX RATES, PLtr A 10%

TAX PSEALITY, AND I WILL BE IN THE 50% TAX BRACKET, SO 50% OF IT WILL O TO

TAXES 1

4. I CAN ELECT A "IRA ROLLOVER-, BUT I CANNOT MhKR ANY ADDITIONAL

.ONTRIBUTIONS.

5. I COULD RECEIVE MY MONEY FROM THE *VBP" AT AGE 55 WITHOUT TE 10%

lAX PENALITY, HOWEVER IF I ELECT THE "IRA ROLLOVER", I CANNOT ELECT TO

lEChIVE NY CONTRIBUTIONS PRIOR TO 59.5 WITHOUT A 10% TAX PEMALITYt

I BELIEVE TEAT IT IS ABOLfl' TIME THAT CONGRESS REALIZE SOME OF TE

STUPID LAWS THAT EXIST WITH VARIOUS TYPES OF PENSION PANSI

THE COMPANY HAS (3) SEPflMTE "VBP" FOR (3) SEPERAT'H INDr.'IDUAL GROUPS

)F EMPLOYES. T E COMPANY CONTRIBUTES 11% TO ONE GROUPS "VEP, 5.5% TO

WNr tdR GROUPS -"VBP, AND ONLY 1% TO ANOTHER GROUPS "VP. THIS ALLOWS TH

COMPANYY TO BISCRIMINATE BETWEEN VARIOUS GROUPS OF EMPLOYEES IN REGARDS TO

'ONPANY CONTRIBUTIONS TO VARIOUS GROUPS OF EMPLYE "VBP"l I BELIEVE THAT

(HIS PRACTICE SHOULD BE BANNED BY CONGRESS

TH PROBLEM WITH THE "VBP" AND OTHER PENSIONPIANS -K IT IS TEE FACT

.%AT THERE ARE EMPLOYEES WHO ARE RETIRING EVERY DAY OF THE WE REGARDLESS

)F WHETHER THE STC OET IS UP OR DOWN THE TRYSTE HAS NO WAY OF KNOWING

HI A EMA INTENDS TO RETIRE, SO THE TAUSTER INVESTS FOR TE LOG TERM

FRA'9 FAY AND HAS PROVEN TO BE A DISADVANTAGE FOR THOSE EMPLOYEES WHO RETIRED

rHI THE STOCK MJRE WAS DON I THIS PUTS EACH EMPLAYE &T TEE MERCY OF TE

E'TSVE AND THE STOCK MKEI
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THERE IS NEER A SINGLE TYPE OF INVESTMENT THAT IS A GOOD INVESTMENT
365 VAY OF THE YEAR r BELIEVE THAT CONGRESS SHOULD PASS LEGSIATION TO
REQUIRE ALL PENSION PLAN TO Or" EMPLOEES A CHOICE AS TO WHICH TYPE OF*
INVEsTIOTS THAT THEY WISH TO INVEST IN AT A PARTICULAR TIME SUCH AS STOCKS,
BONDS, MTUAFL FUNDS, CREDIT UNION, SAVINGS ACCO NT, PREFERRED STOCKS, ETC. SO
THATEMPLOWES HAS A CHOICE AS TO THEIR INVESTMENT OBJECTIVE AT ANY TIME
WHICH PAY BE CHANGED AT ANY TIME BY THE EMPLOYEE.

THE "FIDELITY MANAGEMENT AND RESEARCH CO" OF BOSTONo MASS. MAI GES
SEVERAL NO-LOAD MUTUAL FUNDS WITH VARIOUS INVESTMENT OBJECTIVES. "FIDELITY"
HAS SET UP A "MONEY PURCHASE PENSION PLAN" WHICH PERMITS EACH EMPLOYEE TO
SELECT ONE OR MORE OF THE "FIDELITY FIUDS TO INVEST IN AT ANY TIME, AND TO
SWITCH T"MIR INVESTMENTS FROM ONE FUND TO ANOTHER AT ANY TIME I CO4IDER
THIS THE IDEAL PENSION PLAN, SO THAT EMPLOYEES DO HAVE SOME CONTROL t/ER
THEIR INVESTIZT AND IF THEY ARE DISSASTIFIED THEY CAN DO SOMETHING ABOUT
IT. MR. ROGER HARRIS IS THE MARKET DEVELOPMENT MANAGER FOR "FIDELITY" WHO
MAY BE REACHED AT 800-225-6197, ext 412 IF YOU WOULD LIKE MORE INFORMATION.

I Am ALSO ENCLOSING A LETTER FROM THE "NO-LOAD MUTUAL FUND ASSN
VALLEY FORGE, PA. 19481 INDICATING THAT THEY WOULD BE WILLING TO WORK WITH
ANY CORPORATION TO SET UP A "VBP" USING )NO-LOAD MUTUAL FUNDS WITH DIFFERENT
INVESTMENT OBJECTIVES TO SUIT EVER INDIVIDUAL EMPLOYEES INVESTMENT OBJECTIVE.
I BELIEVE THAT THIS WOULD BE THE IDEAL PENSION PLAN ARANGEMENT, AND CONGRESS
SHOULD REQUIRE CORPORATIONS TO GRANT EMPLOYEES A CHOICE IN THEIR INVESTMENT
OBJECTIVES AT ALL TIMES. "I.R.S." REVENUE RULING NO. 70-370 PERMITS EMPLOYEES
TO DIRECT THEIR OWN INVESTMENTS IN A PENSION PLAN IF TIM COMPANY PERMITS THIS.
THE PROBLEM IS THAT MOST COMPANIES DO NOT PERMIT EMPLOYEES TO DIRECT THEIR
INVESTIUNTs I

CONGRESS SHOULD PASS LAWS WHICH WOULD PERMIT EMPLOYEES TO ELECT
"SEMI-RETIREMENT" IF A EMPLOYEE DOES NOT WISH TO RETIRE COMPLETELY, FOR --

EXAM -A EMPLOYEE MAY BE MAKING $2000 PER MONTH SALARY AT AGE 55. IF THE
EMPLOYER WERE TO COMPLETELY RETIRE AT AGE 55 HE WOULD RECEIVE A PENSION OF
$500 A MONTH, WHICH WOULD BE HARD TO LIVE ON TODAY. THE EMPLOYEE ELECTS
"SENT -RETIREMENT" BY WORKING 20 HOURS A WEEK AND RECEIVING $1000 A MONTH IN
SALARY, PLUS $250 PER MONTH PENSION WHICH WOULD PROVIDE THE EMPLOYEE WITH A
TOTAL MONTHLY INCOME OF $1250 INSTEAD OF ONLY $500 PER MONTH. I BELIEVE THAT
MANY EMPLOYEES AND CORPORATIONS WOULD ADOPT A "SEMI-RETIREMENT" PROGRAM, B'r
I BELIEVE %HAT CONGRESS IS GOING TO HAVE TO DEVELOPS TIS IDEA. THIS WOULD
PROVIDE CORPORATIONS WITH PART TIME HELP, AND WOULD PROVIDE THE EMPLOYEES
WITH MORE TIME OFF ITY WITHOUT THE USUAL FINANCIAL HARDSHIP ASSOCIATED
WITH EARLY RETIREMM

EMPLOYEE PENSION PLANS SHOULD BE REQUIRED BY LAW TO GRANT RETIRED
EMPLOYEES A ANNUAL "COST OF LIVING"INCREASE DUE TO INFLATION IN ORDER TO
PROTECT THE RETIRED EMPLOYEES FROM INFLATION, IN ORDER TO BE ABLE TO MAINTAIN
A UNIFORM STANRD OF LIVING FOR THE EMPLOYEES LIFE.
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I BELIEVE TAT CONGRESS SHOULD STANMEIZE THE LAWS ON ALL OF THE
VARIOUS TYPES OF PENSION PLANS SO THAT EVERY INDIVIDUAL IS TREATED EQUAL.

PENSION PLAN PARTICIPANTS ARE CONTRIBUTE DIFFERENT AMOUNTS ANNUAL TO
A "QIMLIF1ED" PENSION PLAN SUCH AS "CORPORATE PENSION PLANS", "IRA", "KEOGH",
ETC. CONTRIBUTIONS ARE BASED ON A PERCENTAGE OF A INDIVIDUALS ANNUkL INCOME.
-IRA" AND "KEOGH" ALLOW PENSION PLAN CONTRIBUTIONS TO BE DEDUCTED FROM EARNED
INCOME, WHILE OTHERS SUCH AS"CORPORATE PENSION PLANS" DO NOT ALLOW EMPLOYEES
A TAX DEDUCTION ON EMPLOYEES CONTRIBUTIONS. THIS IS DISCRIMINATION I

"CORPORATE P£ I PLANS" CONTRIBUTIONS ARE LIMITED TO jfl OR $2.00,
ANNUALLY , WHICHEVER IS IE LESSSER, ! IS NOT Z A )EDmT&BLE. NiNIMIUM

RETIREMENT AGE IS 2.
"A" CONTRIBUTIONS ARE LIMITED TO If OR $1500, WHICHEVER IE THE

LESSER, WHIC I =lX DDIrABL. MNIMIUN RETIREMENT AGE IS 59.5.
"UM" CONTRIBUTIONS ARE LIMITED TO 1Z OR $500, WHICHEVER IS THE

LESSER, WHICH IM DUCTABLE. MINIMUM RETIREMENT AGE IS 59,5.
i- I CAN SEE NO REASON FOR "IRA" AND "KEOGH" PARTICIPANTS TO BE

PERMITTED A TAY DEDUCTION ON THEIR CONTRIBUTIONS, WHILE CORPORATE EMPLOYEES
ARE NOT PERMITTED A TAX DEDUCTION ON EMPLOYEES CONTRIBUTIONS!

2. I SEE NO REASON FOR INDIVIDUALS, WHO ARE IN THE LOW INCOME BRACKET
FROM CONTRIBUTING THE SAME AMOUNT OF MONEY ANNUALLY TO A PENSION PLAN AS
A INDIVIDUAL WHO IS IN A HIGHER SALARY

3. INDIVIDUALS WHO DO NOT CONTRIBUTE THE MAXIMIUM AMOUNT ALLOWED BY
LAW EACH YEAR, SHOULD BE PERMITTED MT MAKE UP THEIR ALLOAWABLE CONTRIBUTIONS
FOR PREVIOUS YEARS

4a I SEE NO REASON FOR INDIVIDUALS TO HAVE TO WAIT UNTIL AGE 59.5
BEFORE THEY CAN RETIRE UNDER "IRA" AND "KEOGH", WHEN CORPORATE EMPLOYEES
M Y RETIRE AS EARLY AS AGE 501

5. MANY PENSION PLANS STILL DISCRIMINATE BETWEEN SEXES AS FAR AS
RETIREMENT AGES ARE CONCERNED, AND ACTUARIAL REDUCTION IN PENSION BENEFITS
BETWEEN MALE AND FEMALES. THIS PRACTICE SHOULD BE STOPPED!

ONE OF THE THINGS THAT CONCERNS ME MOST ABOUT PENSION PLANS IS THE
FACT THAT LARGE SUMS OF MONEY ARE INVESTED IN THE STOCK MARKET. WHAT IS
CONGRESS GOING TO TELL THOSE PENSION PLAN PARTICIPANTS THAT ARE WIPED OUT,
SHOULD WE HAVE ANOTHER STOCK MARKET CRASH LIKE THE ONE IN 1929?

I REQUEST THAT A MEETING BE SCHULED WITH THE COMMITTEEE ON HUMAN
RESOURCES" TO DISCUSS THE ABOVE IN FATHER DETAIL IN ORDER TO CLEAR UP
SOME INFORMATION THAT I HAVE OMITTED.

YOURS TRULY

JOHN L. ASLING

Note: Attachments to Mr. Asling's statement are being
held in H-aan Resources Couttee files. 4232 Dirksen
Senate Office Building, Washington, D.C. 20510.



1093

STATEMENT OF THE
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ON THE ERISA IMPROVEMENTS ACT OF 1978

SUBMITTED TO

THE SUBCOMMITTEE ON LABOR

OF THE SENATE COMMITTEE ON HUMAN RESOURCES

AND

THE SUBCOMMITTEE ON PRIVATE PENSIONS AND
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AUGUST 17, 1978
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The Associated General Contractors of America is a national

association representing more than 8,300 general construction firms.

We represent the full range of the industry, including the construction

of highways, buildings, municipal and utilities facilities, heavy and

industrial projects. The construction business is the nation's largest

industry, and AGC represents 60 percent of this industry. Our member

firms annually perform 80 billion dollars of construction which involves

over three and one-half million employees.

Although these hearings involve more than one bill, in order to

avoid confusion, any specific references made will be to the ERISA

Improvements Act of 1978.

Overall, the AGC supports the idea of improving ERISA. The

original rationale of guaranteeing employees' retirement benefits

requires no elaborate defense. However, in some areas, ERISA hat;

created more problems than solutions and has had some unforeseen detri-

mental effects. We believe changes are necessary to make Federal pension

policy workable, equitable and coherent.

The establishment of an Employee Benefits Commission, as pro-

posed in Section 122, would be an appropriate move toward centralized

administration of ERISA and related sections of tha Internal Revenue

Code. The overlapping of authority and the duplication of effort by

the Departments of Labor and Treasury and the Pension Benefit Guaranty

Corporation have resulted in unnecessary, burdensome reporting and

disclosure requirements; over-regulation and an additional bundle of

bureaucratic red tape. This has increased administrative costs for
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employee benefit plans, placing additional financial burdens on them.

We support the proposal of an Employee Benefit Commission. Moreover,

we would strongly recommend that at least one member of the Commission

be thoroughly versed in the operation of multi-employer plans, especially

as they exist in the construction industry. As noted earlier, our

industry is the largest single industry in the country and we hope that

some special consideration would be given to the problems peculiar to

our employee benefit systems. A feature as basic as the transient

nature cf the industry creates special problems which require special

understanding and attention.

Sections 221 through 228 are realistic and desirable modifica-

tions to the reporting and disclosure requirements of ERISA. We

believe these proposals would ease the paperwork burden but still main-

tain a fair access to employee plan information. We think these sections

allow an interested plan participant adequate opportunity to keep a

check on his status in a plan. Also, we feel that consolidation of

forms EBS-l and the form 5300 series is a stcp in the right direction.

Reciprocal agreements, as proposed in Section 231, cause us

some concern. In addition to possible record-keeping problems,

reciprocity and portability may create accounting difficulties. A

question that readily comes to mind is: how ae different contribution

rates reconciled between an away plan and a home plan? For example,

if the contribution rate to the away plan is 50 cents per hour worked

and the contribution rate to the home plan is 35 cents per hour worked,

does the away plan simply keep the contribution difference of 15 cents

per hour worked? The converse may be even more difficult to reconcile.

-2-
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If the away plan has a lower contribution rate than the home plan, does

an automatic funding deficiency occur simply by transferring the con-

tributions to the home plan? In the construction industry, which

maintains thousands of collectively bargained multi-employer employee

benefit plans, portability or reciprocity could cause accounting and

funding nightmares. The possible confusion is our major concern with

that section. We think a thorough study of the implications of such

an arrangement would be imperative before any such provision of law

is enacted.

Section 273, Impact of Inflation on Retirement Benefits, quite

frankly frightens us. We realize this section only calls for a study

of the feasibility of requiring pension plans to provide cost-of-living

adjustments to benefits payable under the plans. However, this is no

time to even consider such a formula. The very fact that an ERISA

Improvements Act has been introduced is indicative that the private

pension system has to be straightened out and made more attractive.

Any cost-of-living formula would greatly exacerbate present funding

liabilities and in many cases would be the deat'i'knell for a great

number of funds. We strongly urge the Congress not to venture into

this potentially disastrous area.

Finally, we wholeheartedly support Section 274 which provides

that ERISA supercedes Federal and state securities laws as to an

employee's interest in an employee benefit plan. Tne decision of

the Seventh Circuit Court of Appeals in the Daniel case was far beyond

the area of concern of the Securities and Exchange Act of 1934. We

think there are sufficient disclosure requirements under ERISA. More-

over, application of Federal and state securities laws to employee
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benefit plans are unnecessary. We believe ERISA provides employees

with ample protection of their benefit rights. If the decision in

the Daniel case were allowed to stand and to set precedent, innumerable

pensions plans would be threatened with insolvency because of the claims

of former employees. Please make special note of the AGC position on

this particular issue. Others who share in our opposition to the court

decision include the AFL-CIO, the National Coordinating Committee on

Multi-Employer Plans, the U.S. Department of Labor and the U.S. Chamber

of Commerce. We do not believe there are many issues which can produce

unanimity among such diverse groups. Perhaps we should all pause and

savor this moment.

So far we have only touched upon sections of S.3017. However,

there are sections of ERISA which are not addressed at theso hearings

and with which AGC is concerned. Our list of priorities is as follow..

employer liability,

contingent employer liability insurance;

fiduciary responsibility;

paperwork; and,

state preemption

As Senator Williams pointed out in his remarks when he iatro-

duced S.3017, this bill is not comprehensive and does not address all

of the problems, such as those created by Title IV of ERISA.

The Pension Benefit Guaranty Corporation has now made its

report to Congress and important decisions will have to be made con-

cerning multi-employer plans and termination insurance.

-4

33-549 0 - 78 - 70



1098

Many of our members are involved in multi-employer pension and

employee benefit plans in all parts of the country. We have very strong

feelings on the application of Title IV of ERISA.

General contractor employers are in a position which, we

suspect, was overlooked when the ERISA legislation was passed, i.e.,

unlike most employers we are regularly contributors to multiple plans.

Most employers are involved with one benefit plan, but general con-

tractors are by definition usually involved in none (where they work

full open shop) or in several (where they work union).

This gives rise to liabilities which were probably unintended

and which, by exceeding 100 percent of corporate worth, are patently

impossible to satisfy.

It is the position of the AGC that employer liability under

pension plans created pursuant to the collective bargaining process

should be limited to the retirement contributions called for from

such employers under the terms of the collective bargaining agreements

involved. The creation of liability in excess of such amounts is in-

equitable, counter-productive, technically unworkable and contrary

to the principles of collective bargaining which have worked so well

in past years.

We object strenuously to the imposition by ERISA of various

levels of liability upon employers that are not otherwise delinquent

in the amking of agreed contributions to the retirement plans covering

their unionized employees.

-5-
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Contingent employer liability makes collective bargaining

unrealistic for employers. In bargaining, both management and labor

come to an agreement on the full terms and conditions under which

management will employ labor. ERISA, however, adds a new wrinkle

for management. By executing an agreement which contains provisions

for employee benefit trusts that will be construed as "defined benefit"

plans under ERISA, management agrees to the full terms and conditions

plus one unknown element. As a party to the resultant collectively

bargained contract, management agrees to a potential undetermined

liability which may be imposed at some unknown time in the future.

Moreover, an individual employer involved agrees to this unknown

liability. For an employer, ERISA makes collective bargaining un-

workable and undesirable. Ultimately, the last employer in business

is "left holding the bag."

Thank you for this opportunity to make known the views of the

Asssociated General Contractors of America. If we can supply any

additional information or be of assistance, please do not hesitate to

contact us.

-6-
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ASSOCIATION FOR ADVANCED LIFE UNDERWRITING
Madelyn Gulilma d ExezuDwjcsor

1922 F Stcret N.W, Wshington. D C. 20006 * 202/331-6011

September 1, 1978

Mr. Michael Stern
Staff Director
Committee on Finance
2227 Dirksen Senate Office Building
Washington, D.C. 20510

Ret Joint Hearings on VaISA Simplifica-
tion Held by the Senate Human
Resources Committee and the Subcom-
mittee on Private Pension Plans of the
Senate Finance Committee

Dear Mr. Stern:

The comments in this letter are submitted
on behalf of the Association for Advanced Life
Underwriting (AALU) with regard to the hearings held
by the Senate Human Resources Committee and the Sub-
committee on Private Pension Plans of the Senate
Finance Committee on the issue of pension simplifi-
cation.

AALU is a national organization of approx-
imately 1,000 members who specialize in one or more
fields of advanced life underwriting. Collectively,
our members are responsible for annual sales of life
insurance in excess of $2 billion, mostly in circum-
stances involving complex factual situations and
often dealing with qualified retirement plans, group
term life insurance and other involved business
planning. A great deal of the work performed by our
members is with relatively small businesses --
businesses whicb tend to bear the burden of a
substantial portion of the more objectionable
features of ZRISA.
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AALU is affiliated with the National
Association of Life Underwriters (NALU), the largest
life insurance industry field force organization in
the United States. NALU has a membership of approx-
imately 130,000 life insurance agents. NALU
endorses and fully supports the remarks of AALU.

Although ERISA was enacted in 1974 and
received substantial criticism from many quarters,
Congress has still not enacted any substantial
remedial legislation to correct many of the problems
created by ERISA. AALU applauds the efforts of
these Committees in attempting to promote this long-
overdue legislation. The various agencies involved,
principally the Labor Deparnt' r-, the Internal
Revenue Service and the Pension Benefit Guaranty
Corporation, have made a tremendous effort to work
within the restrictive statutory confines of ERISA
and deserve praise for their efforts in the last
four years. Notwithstanding this, however, it is
almost indisputable that ERISA has numerous problems
which require legislative correction and to that end
we urge Congress to promptly move towards
legislating improvement of ERISA.

AALU feels that the area most in need of
legislative correction concerns the paperwork
burdens created by ERISA. Judging from the number
of bills introduced relating to this subject, it
would appear that Congress shares this sentiment.
As a consequence, we will address our principal
remarks to the ERISA paperwork burdens. In
addition, we will comment on the problems of dual
jurisdiction, SEC involvement, master and prototype
plans, vesting for defined benefit plans, funding,
deductible employee contributions and IRA
revisions.

Paperwork Burdens

Four of the bills included in the joint
hearings contain provisions that would substan-
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tially revise the paperwork burdens created by
ERISA. Part I of Title II of S. 3017 (the ERISA
Improvements Act of 1978), section 4 of S. 901 (the
Pension Simplification Act), sections 3-4 of
S. 3193, and sections 2-4 of S. 1745 (the ERISA
Small Business Paperwork Reduction and Investment
Act) all seek to greatly reduce the paperwork burden
of ERISA.

AALU strongly endorses these efforts.
Probably the greatest error in ERISA was the
creation of unnecessary paperwork that is choking
the growth of the private pension system, especially
among the smaller businesses that are unable to cope
with the administrative expense. Excessive paper-
work only serves to waste dollars, create more
inefficiency in government operations and prevent
employers from adopting qualified plans due to the
administrative costs associated with such plans.

The best approach toward the reduction of
the paperwork burden is the replacement of the
detailed ERISA reporting and disclosure pro--
visions 1/ with a short statutory provision
authorizing the Department of Labor to require such
reports and disclosures as may be necessary to
protect the interests of plan participants and bene-
ficiaries consistent with minimizing plan admini-
stration requirements. In this regard we particu-
larly wish to support section 222 of S. 3017 and
section 4 of S. 901. We believe that the Department
of Labor is in the best position to determine the
need for various information on reports and is only
handicapped by a detailed legislative statutory

I_/ Sections 101-110 of ERISA and sections 6047,
6057, 6058 and 6059 of the Internal Revenue
Code.
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listing of the requirements for such reports. Such
a provision should, however, be coupled with a
listing, in the Committee reports, of those areas of
ERISA that have proven unacceptable. AALU's views
on these specific areas are outlined below.

A number of specific modifications should
also be addressed either statutorally (if the
preceding proposal is not adopted) or in the
Committee reports. AALU strongly supports the
elimination of the summary annual report (section
223 of S. 3017) as eliminating an unnecessary
disclosure requirement that increases the cost of
plan administration without providing very useful
information to participants and beneficiaries.
Merely making copies of the annual report available
to participants and beneficiaries who request it
should be adequate.

AALU also endorses the elimination of the
plan description (Form EBS-1) where a Form 5301 or
5300 is filed. This would eliminate a duplicative
and meaningless filing requirement. Section 3 of
S. 3193 generally adopts this concept.

As proposed in section 4 of S. 3193, the
annual reports (Form 5500) should be kept on a
consolidated basis. Further, small plans should be
relieved from the necessity of annual filings and
should be permitted to file less often, such as once
every three years.

Further simplification is needed in the
contents of the summary plan description. Concern
over compliance with ERISA and potential liability
for incomplete explanations have made summary plan
descriptions more lengthy and expensive than is
necessary to generally explain the plan. Smaller
employers especially cannot afford this expense.

Dual Jurisdiction

The alternatives available to solve the
problem of dual ERISA. jurisdiction are the same
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alternatives that existed at the time of ERISA's
enactment, i.e, a choice between creation of a new
agency with consolidated jurisdiction or the
division of authority over ERISA among the existing
agencies involved. The choice involved is no less
difficult now than it was in 1974 and AALU feels
that it may jeopardize the future of ERISA
legislation to include a provision on this subject.

It is, however, AALU's position that the
most expeditious solution to the dual jurisdiction
problem created by ERISA is along the lines
suggested by Senator Bentsen in S. 901 (sections 2
and 3). In view of the recent introduction by
President Carter of Reorganization Plan No. 4 and
the detailed provisions of that Plan, AALU suggests
that Reorganization Plan No. 4 should be adopted and
should be carefully monitored. After a trial period
of examining the operation of Reorganization Plan
No. 4, unless the evidence indicates to the
contrary, we would suggest legislatively making the
provisions of Reorganization Plan No. 4 permanent
under ERISA.

Removal of SEC Jurisdiction

Section 274 of S. 3017 would reverse the
decision of the Seventh Circuit in Daniel v. Inter-
national Brotherhood of Teamsters, 561 F.2d 1223
(7th Cir. 1977). The decision in Daniel is
currently on appeal to the Supreme Court and even
the government agencies were unable- to agree on a
position with respect to the proper result that
should be reached in Daniel. 2/ In view of the
detrimental effect that the dual jurisdiction has

2/ The Securities and Exchange Commission's
position is contrary to that taken by the
Justice Department and the Department of Labor.
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had on the operation of pension plans, AALU believes
that the presence of another -agency would only
exascerbate this problem and strongly supports the
removal of SEC jurisdiction.

Master and Prototype Plans

Title IV of S. 3017 would permit the
establishment of special master and prototype plans.
The thrust of the proposal is to transfer many of
the statutory responsibilities from the employer to
the plan sponsor.

AALU supports the concept of special
master and prototype plans but believes that the
concept should be broadened beyond that contained in
Title IV of S. 3017. As contained in S. 3017, the
master sponsors would be limited to investment
managers such as registered investment advisors,
banks and insurance companies.

In view of the large number of pension
consultants servicing retirement plans, we believe
that the essential purpose of the special master and
prototype provisions would be greately enhanced if
these plan consultants were also authorized to be
the special master sponsors of these master and
prototype plans. They probably have the greatest
contact with employers with respect to employee
benefits and would be in the best position to
provide this service on an economical scale since
they already have the expertise and frequently serve
as investment advisors and administrators to plans
anyway. These consultants are currently permitted
to establish "field prototype" plans. 3/

Other changes should also be made in the
legislative proposal. Merely transfering certain

3/ See Rev. Proc. 77-23, 1977-1 C.B. 197.
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ERISA-created burdens will not sufficiently provide
the necessary incentive for the creation of these
master and prototype plans. AALU, therefore,
recommends the adoption of the following changes:

(1) the sponsor should only be respon-
sible for reporting and disclosure
requirements and maintaining the
accounts;

(2) the sponsor should not be an admini-
strator, fiduciary or investment
manager, unless it explicitly agrees;

(3) the program should be available for
both defined benefit and defined con-
tribution plans.

Vesting in Defined Benefit Plans

Since the adoption of ERISA, the fall-off
in defined benefit plans has been particularly
dramatic. AALU believes that defined benefit plans
are particularly important, especially to older
employees, and that Congress should provide some
incentives to reverse the current ERISA-created
trend in favor of defined contribution plans.

Since it is unlikely that the benefit
accrual rules on PBGC liability provisions will be
substantially modified to achieve this result, AALU
suggests that defined benefit plans be permitted to
adopt any of the statutory vesting schedules of
ERISA, without regard to 4-40 vesting. Further,
because of the emphasis on age in pension plans, the
rule of 45 vesting schedule / should be modified to
delete the mandatory 50% vesting after 10 years. 5_/

4/ Section 411(a(2) (C).

5/ Section 411(a) (2) (c) (iii).
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The ability to provide slower vesting will
help restore the needed balance between defined
contribution and defined benefit plans.

Funding Requirements

Section 251 of S. 3017 would permit
pension plans to take into account provisions that
will modify plan benefits but which have not yet
taken effect. AALU interprets this provision to
permit current funding of future cost-of-living
increases. Under current rules, the Internal
Revenue Service has indicated that plans may not
fund for fu#ure cost-of-living increases and cannot
take into account those increases under section 415
of the Internal Revenue Code for funding purposes.

AALU believes the financial soundness of
the funding of retirement plans would be better
served if actuaries were permitted to make
reasonable actuarial assumptions about cost-of-
living increases in the future in determining the
necessary current funding for a plan. AALU
therefore strongly supports the provisions of
section 251 of S. 3017.

Employee ContributionsZIRAs

Section 303 of S. 3017 permits deductible
employee contributions to qualified plans in limited
amounts. The contributions permitted are not
explicitly tied into the IRA contribution rules and
the bill further provides (in section 303(d)) that
qualified plans will be required to accept such
employee contributions.

AALU strongly supports the concept of
deductible employee contributions but feels the
provisions of section 303 of S. 3017 do not provide
the best mechanism for achieving this result. AALU
particularly objects to the requirement that plans
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must accept employee contributions. For plans that
do not maintain individual accounts, the acceptance
of employee contributions would create a substantial
administrative problem. AALU also objects to the
phase-out of deductibility at upper income levels.
This type of discrimination against higher income
individuals is unwarranted. S. 3288 (by Senator
Dole) provides a more acceptable rule for deductible
employee contributions.

In addition, AALU believes that a better
approach would be to link deductible employee
contributions with the IRA contribution rules in a
way that will permit individuals to make a contribu-
tion of 15% of income up to $1,500 per year tp
either an individual retirement account or to a
qualified retirement plan, if the qualified
retirement plan permits employee contributions. As
a consequence, an employee covered by a qualified
plan that permits employee contributions could make
his deductible employee contribution to the
qualified plan in lieu of making the contribution to
the IRA. In this way the employee's funds will be
kept together and administered for him or her until
distribution at retirement. Futher, if an employee
were to make a small contribution to an IRA (such as
$300) the employee should be permitted to contribute
the difference to the qualified plan (or vice versa)
up to the limits previously mentioned.

Providing deductible employee contribu-
tions would greatly enhance the ability of
individuals to save for retirement and thereby would
serve an important social function in permitting
individuals to retire with greater financial
security after a life of active employment. The
need for personal savings during working years
becomes increasingly more important as inflation
becomes more burdensome on people with fixed retire-
ment incomes. While AALU understands that the
revenue cost of such a proposal would be substan-
tial, we believe that the results of such a program
far outweigh the financial revenue cost and that the
program should be actively pursued.
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In considering the foregoing comments it
is important to keep in mind the necessity of
assisting the small businesses in getting out from
under the burdens imposed on them by ERISA. In
enacting ERISA in 1974 the primary focus was on
large plans that are better able to cope with the
expensive administration required by ERISA. Small
businesses cannot afford this expense and AALU
strongly urges that special attention be given to
providing relief to small businesses. AALU will be
glad to develop a series of special small business
proposals if that would be helpful.

If further elaboration on any of these
comments would be helpful, we will be glad to
provide whatever additional assistance or
explanation may be desired.

Respectfully submitted,

. Counsel

Stuart M LewIs
Associate Counsel
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,.The Association of Private Pension and Welfare Plats, Inc.
1028 Connecticut Avenue, N.W., Suite 909
Washington, D.C. 20036
(202) 65"V84 ADPl'wP
August 25, 1978

The Honorable Harrison Williams The Honorable Lloyd Bentsen
Chairman, Subcmmittee on Labor Chairman, Subcmmittee on Private
352 Rayburn Senate Office Building Pension Plans
Washington, D.C. 20510 240 Ryahurn Senate Office Building

Washington, D.C. 20510

Dear Senators:

The Association of Private Pension and Welfare Plans, ERISA Amendments
Cemittee welcomes this opportunity to place these comments in the public
record of the ERISA Amendments hearings Held August IS-17, 1978,

The APPWP is a national organization whose membership represents
the many and varied disciplines that are involved in employee benefits
administration. Last spring the Association made a major policy decision
to take positions on employee benefit issues when there is agreement
between labor and management.

As a result of this decision, a series of member committee have
been formed to deal with various aspects of the employee benefits
industry. I chair the ERISA Amendments Committee. We have been active
in developing our industry paper, which is not yet complete.

To provide input to your comittees, we asked the ERISA Amendments
Committee members for their cements which are attached. These are
the opinions of the individuals and do not constitute the official
position of the Association.

We would like to thank the comittees for this opportunity to add
to the public dialogue. We look forward to your continued interest
and activity in the employee benefits field. We are available to offer
an assistance you may desire at this time or in the future.

Carlton R. Sickles
Chairman, ERISA Amendments Committee

Attachments: r-,
01 - List of ERISA Amendments Committee Members -
2- A. Shidler Cements
3 - S. Felton Coments - .c:
4 - D. Grubbs Comments
S - C. O'Flinn Comments
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ATACWM 4T # 1

The Association of Private Pension and Welfare Plans, Inc.

1028 Connecticut Avenue, N W.. Sute 909
Washinglon, D.C. 20036
(202) 6594274

ERISA AMNE NTS COGNNITTEE

Carlton R. Sickles, Chairman
Senior Vice President
Tolley International
WashingtonD.C.

Robert Bach
Assistant General Counsel
Amalgamated Clothing and Textile

Workers
New York, N.Y.

Harvey Brger
Elmer Fox and Westheimer Co.
Washington, D.C.

William N. Brat
Chairman of the Board
A.S. Hansen, Inc.
Dallas, TX

Richard L. Chabot
Director of Employee Benefits
Eastern Gas and Fuel Associates
Boston, KA 02108

J.W. Cooper
Vice President
Harris Bank
Chicago, IL

George W. Cowles
Senior Vice President
Bankers Trust Company
New York, N.Y.

Martin . Deanziger
Director
UMPk Health 4 Rtiremot Punds
Wshington, D.C.

Louis H. Diamond, Esq.
Dentansky, Dickey, Tydings

Quint and Gordon
Washington. D.C.

Lloyd H. Dickinson
Reinhart, Boerner, Van Deuren

Norris A Rieselbach
Milwaukee, WI

Betty DLMlevy
4mager Employee Pension Plans
The General Tire and Rubber Co.
Akron, Ohio

Richard Fay
Raod Smith Shaw I McClay
Washington, D.C.

Howard S. Felton
Vice President
Old Kent Bank and Trust
Grand Rapids, M4

George K. Gundersen
President (Retired)
Graphic Arts International Union
Chicago Local 245
Glen Ellyn, IL

Donald S. Grubbs, Jr.
Consulting Actuary 4 Manager
George B. Buck Consulting Actuaries
Washington, D.C.

J. Michael Gwartney
Director of Labor Relations
Boise Cascade Corporation
Boise, ID

Richard A. Hop
Director, Retirement 4 Trust

Management
The Kroger Company
Cincioati, ON
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ATTACK4WT I 1
APPS? ERISA Amendments Committee

Frank A. Higgins
Administrator
IAN Labor Management Fund
Washington, D.C.

George Leibowitz, Esq.
Attorney
Washington, D.C.

David T. Livingston
Corporate Director of Research
Tol ley International
Milwaukee, WI

Meryle T. Mettler
Assistant Treasurer
Dana Corporate
Toledo, OH

Christopher W. O'Flinn
Employee Relations Counsel
Mobil Oil Company
New York, N.Y.

Robert Peters
Corporate Benefits Manager
Mobil Oil Corporation
New York, N.Y.

Ira Shepard
Counsel
Carr, Jordan, Coyne 4 Savits
Washington, D.C.

Alan Shidler
Director of Information
A.S. Hansen, Inc.
Lake Bluff, IL

Daniel A. Streeter, Jr.
Chairman
GAUI Photengravers Pension Fund

ashington, D.C.

Robert Sutro
Chairman/Chief Executive Officer
Ralph C. Sutro Company
Los Angeles, CA 90010

David Varoli
Director-Corporate Adinistration
Pechiney Ugine Kuhlmann Corp.
Gr"Wich, CT

page 2

Gerhard S. iolff
Partner
Elmer Fox G Westheimer Co.
Washington, D.C.

Marvin Zalk
Trucking Employees of North Jersey
Union City, N.J.

Ronald Zealicka
Attorney
Wisconsin Gas Company
Milwaukee, WI 53202

James B. Zischke
Chairman of the Board
The Zischke Organization
San Francisco, CA

Susan W. Neldrim
Staff Director
Association of Private Pension

and Welfare Plans, Inc.
Washington, D.C.
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ATTACHMENT # 2

Hansen
A. S. Honsen, inc. 1080 Green Boy Rood • Lake BWuff, Illinois 60044 Telephone 312-2343400

Kay 25, 1978

Mr. Carlton R. Sickles
Committee Chairman
The Association of Private Pension
and Welfare Plans, Inc.
1028 Connecticut Avenue, N.W.
Suite 909
Washington, D. C. 20036

Dear Carlton:

Subject: Legislative Changes to ERISA-ERISA Amendments Committee

In response to your request for recommended legislative changes to ERISA, I am
pleased to furnish the following list.

1. The Summary Annual Report mandatory disclosure requirement should
be eliminated. Instead, plan participants should have ready access
to a copy of the complete annual return. The costs and other burden-
some administrative actions do not Justify mandatory disclosure-
especially in light of value-or lack of value-to participants.

2. The Form EBS-1, plan description, should either be eliminated or
combined (if a qualified plan is involved) with Form SM0. Form
EBS-1 represents unnecessary paperwork from the plan administrator's
viewpoint.

3. The requirement to file the swsmary plan description should be
eliminated. The DOL should have ready access to a copy if so needed.

4. To eliminate unnecessary duplication of efforts by actuaries and
accountants under ERISA's annual reporting requirements, it should
be required tbat accountants must rely on the correctness of any
actuarial matter certified to by an enrolled actuary and it should
be required that enrolled actuaries must rely on the correctness
of any accounting matter as to which a qualified public accountant
has expressed an opinion.

5. An updated summary plan description should not have to be furnished
every five years even If axmendments have been made. A disclosure
requirement in this regard every tenth year Is more reasonable.

Office Througot th Unted Slam

33-549 0 - 78 - 7t
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6. ERISA should be amended to provide that any statements, prepared
by a bank or insurance carrier regulated and subject to periodic
examination by State or Federal agencies, when certified by the
bank or Insurance carrier as accurate and made a part of the annual
report, are excluded from examination and opinion by the qualified
public accountant. Certified statements by such institutions should
suffice without further costly audits.

7. Delete the requirement that the annual report include the present
value of all the plan's liabilities for nonforfeitable pension
benefits allocated by the termination priority categories in
Section 4044 of ERISA. This required information involves costly
computations which is of no value to the IRS, DOL and P9GC in the
case of an ongoing plan.

8. The decision by the Seventh Circuit in Daniel v. International
Brotherhood of Teamsters should be reversed by legislation. This
case has potenttially horrendous effects unless reversed. Applica-
tion of the securities laws to interests in pension plans creates
potentially large unforeseen liabilities, the probability of many
more plan terminations (especially more small plan terminations),
the imposition of not clearing defined disclosure requirements
and other disclosure requirements duplicative of ERISA, and the
addition of another body of law and yet another governmental
agency which compounds the existing dual jurisdiction problems.

9. ERISA should be amended so that Individual employees of a corporate
trustee are not within the definition of 0fiduciary so long as the
plan sponsor (corporation or employee organization) of such employees
is a fiduciary.

10. ERISA should be amended to specifically provide for the indemnifica-
tion of fiduciaries by employers or unions for liability arising
from a breach of fiduciary duty-thus codifying DOL's 13 75-4 which
permits indemi-fiction.

11. ERISA should be amended in connection with the co-fiduciary liability
rules-especially In the mltiemployer plan area-because qualified
persons are reluctant to serve as plan fiduciaries. The statutory
rule that co-fiduciary liability Is imposed if the individual
fiduciary knows of the breach but makes no reasonable efforts to
remedy the breach Is very troublesome and catches too many In the
fiduciary responsibility net.
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12. The Internal Revenue Code should be amended to eliminate disqualifi-
cation of corporate plans for exceeding the benefits and contributions
limitations set forth in Section 415 of the Code. An excise tax im-
posed upon the employer as a penalty Is a much more reasonable sanction.

13. ERISA should be amended to provide that nonvested terminated employees
need only receive a statement that he is not entitled to a benefit
rather than a statement of his accrued benefit.

14. ERISA should be amended to permit the concept of elapsed time to be
utilized to measure accrual of service as an alternative to crediting
service on an hourly basis.

The above recommendations represent many-but-not all-of the areas of ERISA that
need further examination and possible change. Much care and thought Is needed in
examining proposed legislative changes so that the final product will contribute
to a beelthier private pension system.

Sincerely,

A.iC, INC.

Alan B. Shidler

Director, Information Services

ABS:si
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SOLD KENT
BANK AND TRUST COMPANY
Ckw %renbeq Cecee • Ceand R.W~k. M h mn 49503

OWARD IL MLlOd

I-.

ovembser 9, 1977

Mr. Carlton R. Sickle@, Chairman
KRISA Amendemnts Comitt"e
Asociation of Private Pension & Welfare Plans, InC.
1028 Coanecticut Avenue, X. V., Suite 909
Washington, D. C. 20036

Dear Carlton:

I'm sorry for the delay in forwarding my suggestions for consideration
by the ZDISA Amendnts Coomttee. Rather than to continue being
bogged down by the enormity of the teak, I am taking the liberty of
limiting my suggestions to a few specific item. My suggestions are of
course flawored by my primary expose to ZRISA a a trust officer
dealing with many small employers.

1. Stock Teuders

The provisions of ZISA if applied literally seem to prohibit the
trustees of pension funds from tendering stock in response to a plan
sponsoring company's off even thouSh the transaction my clearly
sees to be a vise investlt decision end in the interest of plan
participants. This condition seem clearly to conflict with the
prudence roquiremats of the Act iqoeed upon trustees and other
fiduciaries. Apparently the additia of the term "sale" to Section
408(e)(3)(3) would correct this prohibition. The legal talent on o
comittee may heo other suggestions.

2. Self Dealina

Section 403 states that with certain options all assets of eployee
benefit plans should be bold in trust by one or more trustees. In
small plans, where sometimes protection is needed moet, it is not
uncommon to have the trustee be an official of the sponsoring employer
as well as a participmt. In effect the Individual(@) serving a

An Affiliaw O Old Kei Iimmncal Coaos6on. Grard Rapki, MKi~afn
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trustee is hearing two hats. I would favor a prohibition against
having a trustee who is a participant. I believe it would solve most
of the problem which have arisen by this practice. In my opinion,
it it a clear conflict of interest for a participant to serve as a
trustee of a plan. While I would favor this prohibition in all plans,
I would especially favor such a prohibition in small plans, say with
fewer than 100 participants. In these plans, there is tinimal report-
ing and disclosure available of such transactions. This would also .*
consistent with other provisions of the act which encourage plans t,
means of incentives which place the assets with either a bank or an
insurance company.

3. Benefit Accrual

ZISA originally required that all participants with 1000 hours of
service io a 12 month period be entitled to share in contributions for
the period, even though they my have terminated their employment.
Subsequent regulations have permitted employers to not contribute for
participants with 1000 hours of service, if the plan document specifies
that a participant mst be employed as of a certain date. I would
favor a clear correction to ERISA which would offset this regulation
and require that participants share on the basis of 1000 hours of
service during the period.

4. ?rticipmt Loan Resyment

While ERISA clearly permits participant loans subject to adequate
security and reasonable rate of interest, at cetera, there appears to be
no specific requi ant as to repayment term. Consequently. there are
some loans which are in effect non-taxable distributions prior to quali-
fying for benefits. I would favor a definite time restriction on the
repayment and renewal of participant loans. While this probably could
be done by regulation, I would favor its correction by amendment,

S. Joint and Survivor Annuities

I believe it was clearly the intent of nISA to afford spouses some
protection by mms, of the Joint and survivor annuity requLrements.
Rowever, pension benefits are being diluted by the cost of this pro-
tection being passed along to the participant rather than the plan
sponsor. Accordingly, I would favor Section 205 specifying that the
cost of Joint and sxvivor annuity protection, if any, not be charged
to the retirement benefits of the participant,. but rather be funded as
a retirmnt cost to the plan sponsor.
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There are of corse ay other areas in which I would like to aee
IM ended. I am submitting these su8a8tons in their rather

limited form, solely for the purpose of trying to submit ame con-
structive thoughts. I am sure others will submit suggestions which
I would also favor. Hopefully, by the time we review the suggestiOLe
as a committee. all or moat of mue will have been covered.

Very best regards,

Sib Felton/bff

1. Remove further the exposure of a co-fiduciary to the acts of
an investment -anager by including Section 405(a) (1) in Section

405(d) (1) and making Section 405(d) (1) absolute, insofar as any
liability of a co-fiduciary.

2. narrow the definition of fiduciary so that employee a, directors
or officers of a corporate trustee, when acting in such capacity,
are not fiduciaries of a plan, and as such not subject to
liability as a co-fiduciary.

3. Specifically limit the liability of acot-rustee to only those
situations where the co-trustees are acting in concert.

4. Specifically provide for indemnification of fiduciaries to
protect them from liability for acts of co-fiduciary. Act Sec. 410

5. specifically exempt a custodian from definition of fiduciary.
Act. Sec. 3(21)

6. Delete or restrict the term "proper" in Act Sec. 403(a) (1) in
cases where the trustee is following the investment direction
of a named fiduciary, so as to minimize the trustee's exposure
as a co-fiduciary.
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AMEXdNDT OF DISA REPORTING AND DISCLOSURE PROVISIONS

RECUG(NftTIONS BY DONALD S. CR113S, JR., F.S.A., F.C.A., M.A.A.A.

Introduction

The reporting "and disclosure requirements were included in PRISA to protect

the interests of participants and their beneficiaries (section 2(b)). They

should be reviewed with that objective in mind.

It is in the interest of participants and beneficiaries to minimize the

administrative costs of plans. ben the amount of contributions are defined and

expenses are paid from the trust, any increase in expense must reduce the amount

of benefits that can be provided. In a defined benefit plan the effect of Increased

administrative expense is less direct, but no less reel. Increased expenses deter

eupoyers from initlatin or liberalising benefits, and in all too many cases have

led to plan terminations.

Therefore, vith respect to sany ite of information to be provided to participants

or the government, we mast ask, "Does this Information sufficiently add to the

protection of the interests of participants and beneficiaries to Justify its

cost? The answers are not always clear cut.

Providing some kinds of information does add to the protection of participants.

tat is most essential is that the participant have the information needed to make

any decisions that may affect his benefits. Vhen is he eligible for the various

benefits? What are their amounts? Nov does he apply for a benefit? Now can be

appeal?

But other information may not help participants at afl. It is doubtful that

a knovledge of trust investments will assist participants in most situations.

A second reason for reporting and disclosure is to bring abuses to light

and provide a basis for their correction.

MISA provided enormous detail on the exact information to be . provided

to participants and to DOL. Considering the almost infinite ,variety of employee

benefit plans, it is possible for legislation to provide the details for

appropriate disclosure to accomplish the objectives mentioned above. In
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attempting to specify the details, EDISA prevented DOL from making appropriate

determinations on how beat to accomplish the intent of Congress. Congress itself

vas, of course, not familiar vith the many details it vas trying to legislate.

In general, ve need to change a detailed stra&Ightjacet into a flexible

vehicle the Department of Labor can use to protect the interests of participants.
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A very basic problem in the reporting and disclosyre requirements is the

division of the government's administrative responsibility between three

governmental agencies - DOLe IRS enod PSOC. Even with the best possible

coordination, it is fateful to both the government and to plan administrators

to require separate filings vith three different agencies, and to have tvo of

these independently directing what needs to be disclosed to participants.

HISA should be amended to establish a single administrative agency

responsible for all aspects of governmental regulation of employee benefit

plans, as has been recommended by Congressmen Dent and Zrlendborn. To sure

a smooth transition, P-3C could be transferred into the new body intact. -.

Those portions of DOL and IR dealing with pensions could also be transferred

intact, with a guarantee to all of the employees involved that they could

elect to be transferred beck to DOL or IRS within 18 months (or such other

period as determined necessary for the transition).

IR could rely on determinations of the new commission concerning whether

pension plans are qualified plans, Just as they rely on the BBC to determine

Vbat is an investment company. They could also rely on the new commission to

determine the maximuim limits on deductible contributions for pension plans.

The only pension plan responsibility for IR would be to audit whether the

mount claimed vas actually paid (like any other claimed expense) and whether

it exceeded msximna deductible lts (similar to auditing the ordinary and

necessary requirement for other expenses).

With a single regulatory agency, many of the reporting and disclosure

problems would disappear.

2. 83 Jurisdiction

If the reporting and disclosure "proles are currently complex becsuse
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of overlapping Jurisdiction they threaten to become much vorse. In Daniel v.

International Brotherhood of Teamsters. et. &l.* 1.O F" Supp. 511 (1976).the

U. 8. District Court ruled that pension plans are securities and that federal

securities las are applicable to then bare. fraud Is concerned. If the Court

of Appeals fails to overrule this decision, this could open a peadora's box of

new requirements in both disclosure to employees and reporting to government.

Legislation should clarify that pension and welfare plans are exempt from

securities legislation.

3. Broader Discretion for the Secretar of Labor

Part I of Title I Subtitle 3, *Reporting and Disolosure", va intended

to provide adequate reporting and disclosure to protect employee rights under

employee benefit plans. But Congress recognised the Vide variety of types of

plans and the difficulty of designing a single reporting and diselosmre system

that vas suitable for all plans. Congress vas also aware that reporting and -

disclosure requirements could be burdensome. leading to cancellation of plans

and discouraging the establishment of new plans.

One recognition of this Is Section 110, vhich alloys the Secreta y to

"prescribe an alternative method for satisfying any requirement" if he determines

the alternative is consistent vith the purposes of Title I and provides adequate

disclosure and that the requirement vould be burdensom. Wile it is agreed that

this allows the Secretary to provide alternatives to a requirement, it should be

made clear that the Secretary can also vaive such a requirement under circumstances

where he finds neither the requirement nor an alternative is required. Amendment

of Section 110 could clarify this.

1. Availability upon Bequest in Lieu of Automatic Submission

Section 103 requires submission of mamoth amounts of information for all

plans. Some of this information is used for every plan as input for the

computer. to provide essential records and statistics and to signal particular
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plans vith potential problems vbich need investigation. There may be additional

information which DOL uses for a significant percentage of plans.

But much of the information is never needed and never looked at by any one,

except for a minute proportion of plans. Collecting and preparing and

submitting such Information for every plan vhen it is needed in only a fraction

of i% of the cases is an unnecessary expense for plan sponsors and increases the

problem of storage of unneeded data by DOL. Such information should be

provided only on DCL request.

Too kinds of solutions are possible. One is to add a provision to Section 103

giving the Secretary the right to valie the requirement that the annual report

included any item in section 103 for any or iU plans, vith the right to require

plan administrators to submit such information upon request.

A second solution is to review each detail of information required in

section 103, for each type of plan, and designate whether such item Is one that

should be included in all annual reports or one that should be provided only on

individual request by DOL. Consideration could be given to the cost and

difficulty of preparing each item, its bulk, and the frequency with vbich it is

needed by DOL. In most situations this is better left to administration determina-

tion by DOL.

but a combination approach would seem best. designating certain items as not

required in the annual report when it appears clear that this is the reasonable

approach, and leaving other items to the discretion of DOL.

Items vhich should not be included in the annual report, but Vhicb should

be provided only on request by DOL, are the following:

(1) For plans vhere all assets am held by banks and/or insurance companies.
and under vhich there is no prohibited transaction, the accountant's
opinion and notes to the financial statement - (b)(l) & (2)

(2) Schedule of all assets - (b)(3)()

(3) Statmnt of Comon or collective trust ;.(b)(3)(0)
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(5) 3% transaction - (b)(3)(8)

(,) Liabilities by termination priority categories - (d)(6)

(6) Basis of the in urer's preai rate or subscription charge -(e)(2)

(7) Financial report of the insurance company - (e)(2)

The need for these individual items viii be diecussed separately below.
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5. Acutat's Op inion

Because the accountant's opinion is not essential to the administration of

]ISA. and because it is expensive to obtain, DOL valved the requirement for

plans vith less than 100 particitants. Prior to DISA moat plans in vhich all

assets are held by banks and insurance companies did not obtain an audit by an

independent accountant. Banks and insurance companies are both -sJect to sub-

stantial regulation nd audits. In such plans an independent Ailt usually adds

nothing to the knowledge needed by either government regulators or by the employes.

And as a practical matter DOL vil not ordinarily read it. fte employee, if be

reads it, vill not understand it and viii not gain any increased knowledge of

whether his expected benefit vil actually be paid. While DCL shoul be able to

require an accountant's opinion when it seem needed, it should not ordinarily be

required where all assets are bld by banks or Insurance companies. Ragulations-

have fortunately reduced the extent of the accountant's report la this situation,

but have not eliminated it.

6. Schedule of All Assets - 103(b)(3)(C)

The detailed schedule of all assets with specified information for each asset

in a mountain of paper which ordinarily has no value for either DOL or participants,

both of vhich receive a summary of assets. DOL' storage problem alone vould

warrant eliminating this requirement, except for particular plans where DOL

requests the information.

7. Annual Statement of Comon or Collective Trust - lO2b)(3)(O)

DOL has visely determined that, when a bank or insurance empny files the

annual statement for a collective trust or separate account, the Individual plan

need not attach it to the plan's report. But vy is it needed at all I an

doubtful that DOL makes any use of it in moat cases. My not provide it only vpo

DOL request?

8. Schedule of 3$ Transactions - 103(b)(3)(2)

For the medium sized plan almost every investment v usually be a 3S

transaction. There is no apparent reason to obtain a listing of seh trammatilons

in the annual report, for either large or small plans. It Is something DOL im

want to review on its audit or examination of a particular plan. this schedue
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should be provided only on specific DOL request.

9. Liabilities Allocated by Termination Priority Categories -. 103(d)(6)

section lO3(d)(6) states that the annual actuarial report shall include

the plans' liabilities for nonforfeitable pension benefits allocated by the

termination priority categories ..A -.ction 40%%. Ibis would require a second

actuarial valuation, usually using different actuarial assumptions than the

basic actuarial valuation. The second valuation would be required to be done

under the actuarial assumptions epecified by PRGC for plan termination, in

every case different than those appropriate for an ongoing plan.

Such a requirement would result in a very substantial increase in actuarial

york and actuarial fees. That substantial cost increase vould adversely affect

employers and participants. Under collectively bargained plans under which the

amount of contributions are fixed in the collective bargaining agreement, Increased

expense can only result in lower benefits being paid. For other defined benefit

plans, this would undoubtedly lead to more plan terminations among smaller

employers.

In addition to the drawback of additional expense, the information is

not needed by DOL, IR or plan participants for an ongoing plan. The information

is needed and is required to be calculated for sme plans that actually terminate.

In addition PROC requires it in mewy cases here there is a reportable event

ad termination appears probable. No one questions the right of DOL to require

it for a particular plan when its investigation indicates the information would

be helpful, but requiring annual calculations for all plans would be a massive

vaste.

Section lO(a)(2)(A) gives the Secretary of Labor specific authority to

waive or modify the requirements of section 303(d)(6) in such cues or categories

of cues as to which he finB that (1) the interests of the plan participants

are not harmed thereby and (e1) the expense af compliance with the specific

reguirements of section 103(d)(6) is not Justified by the needs of the participants,
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PDOC, or DOL. Regulation 2520.10-h2(a) valved thin requirement, but

Regulation 2520.0-h2(b) limited the waiver to plan years beginning in 1975,

and DOL is nov considering whether to extend this waiver.

While the vaiver under Regulation 2520.10%-h2(a) should be extended

permanently, it vould be better to eliminate the requirement from the Act.
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10. Basis of Insurance Company Premium Rates - 103(e)(2)

For certain insured plans it is necessary to attach a statement of the

basis of premium rates. Such a description might be as follows:

Active Mortality: 1958 Commissioners Standard Ordinary

Interest: 3h per annus

Expense: Graded by age from 33S of gross premiums at age 20
to 22% of gross premiums at age 65.

Would such a statement be read? Would it be understoodT Would it provide

the basis for any regulatory action, since premiums are not subject to federal

legislation? Would it aid participants?

This requirement should be eliminated-from annual reports.

11. Financial Report of Insurance Compagy - 103(e)(2)

Section 103(e)(2) might 'be understood to require the" snnuL reports of

some insured plans to include the financial report of the Insurance company

itself (not just a report for the plan provided to DOL). Recognising no need

for such reports, DOL has not actually required their submission. The Act

should be clarified to eliminate this possibility.

12. Statement to Terminated Aployees - 209(a) 1)

Section 209(a)(1) requires that every participant who terminates his

service vith the employer, or vho has a one-year break in service, receive a

statement of his- accrued benefits under the plan and the percentage of such

benefits which are non-forfeitable, regardless of Ubether he requests such a

report. This is required for all terminated employees, even those not vested.

.Thus, a plan that makes all employees participants from their date of hire,

as many plans do, vould have to provide such a statement even for an eMloyee

vbo vorks one onth and quits. This has never been done under say pension

plan and vould be extremely burdensome. So far there hes been no implemen-

tation of this section of the Act because no regulations have been issued.
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If it vere Implemented, the additional administrative costs vould be

enormous. One of the results vould be for smployers to deliberalize

participation requirements to avoid this unreasonable requirement.

Certainly this Is not in the best Interests of participants.

Section 209 should be amended to require such statements only for

(a) terminated employees Vho are vested and for (b) any other terminated

participant vho requests such a statement.

53-549 0 - 78 - 72
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ELIMINATION OF SUMMARY ANNUAL R.ORTS

RECOMMENDATIONS BY DONALD S. GRUBBS, JR., F.S.A., F.C.A., N.A.A.A.

- Except in unusual circumstances, the suaary annual report

does not provide any information vhicr is of assistance to participants.

The experience to date is that employees regard this as "Junk" to be

thrown away. Yet it has a cost which either directly or indirectly

reduces the amount available to provide benefits.

The complete annual report is available to all participants

upon request. Therefore there is no need to provide a sumary annual

report, and the requirement for it should be deleted from DISA.
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Me following in & SUMa5ry of the report preser.ted to the Annual
meeting of the Association of Private Pension & Welfare Plans by
the Lztlng Chairman of the Tax Policy Subcommittee o, the
SA Reform Committee

Much of what you might consider tax policy reform under

Is the concern of other subcommittees whce reports preceded

this one. Conaeuentlj, this report does not deal with suggested

chAnges to the prohibited transactions sections which were covered by

the fiduciary subcommittee nor with changes in the mtnixum standard

which were the subject of the =inlmum standard subcommittee. In

addition, the major item or tax policy ERISA reform, the deduction for

income tax purzoscs or employee contributions to qualified plans will

be the subject of a major address at a later port In the meeting. I

would like to discuss three items of reform toward which the subeomittee

is presently very favorably disposed. These are:

[1] Klimination of the "disqualification penalty" on

qualified plans which violate the ER1SA maximums on contributions

and benefits.

[21 The creation of a funding vehicle for excess benefit

plans which will not ranalize the American taxpayer but will permit

employers to provide top management with security for their promised

excess pensions.

13] The prohibition of reducing benefits payable from employee

welfare plant by increases in Social Security benefits which occur

after the welfare plan benefits become payable.
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Fo11owig is the reasoning behind tk.e committee's present

posture on these topics.

Prese.itly Scctlon 401(a)(l6) if the Internal Revenue Code

stror4gly Implies that a qualified plan which pays benefits in excess

cf the ERISK maxim= nay be disqualified for doing so. The consequences

of disqualification fall most heavily upon the employee participants

of the plan; however, in the normal circumstances Vhe employee

participants will not have in ary way been responsible for the breach

of this Code provision. The penalty, there. should fall upon the plan

fiduciary whose duty it was to conform the plan benotfto tc the requirp-

ments of the law. in remedying this injustice, Congress should take

into account that the present ER1SA maximum rulc particularly the

rules regarding grandfathered" maximum benefits under ERISA

Section 2004(d) are extremely complicated and difficult to understand.

Me creation of a funding vehicle for excess benefit plans

is vitally important because of the wone/two punch rendered top

executive pensions by the EBISA maximum rules and Section 83 of the

Internal Revenue Code. Decauso these two sections exist, it is not

possible to provide top maagement with a pension in excess of the

BRISK maxims which is backed by anything more than a naked promise.

Pensions are an Important part of compensation for top management. just

as they are for all other employees. 1lminating the security behind

top managemenL pensions ov~r a certain amount in effect makes these

pensions subject to change even when the employer is financially solvent.

No nne can guarantee financial solvency over the twenty or thtrty years
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an Ind-v_'daasl career may span. Its addition, pressures from various

sources car. be brought to bear to change the pension promised to an

individual rendering it less valuable. Vie pressure may ceme from

stockh,3dera, other members of ma=agement, government agencies or the

Soyernert itself which may desIde to regulate future payments or to

regulate the industry in which Lhe executive participate*. The solution

In our mind Is to find a way to fund excess benefit plans which dose

not require thc taxpayers of America to marc up a revenue lose and

which does not tax the executive presently for the value of a pension

payable in the future. A possible solution is funding these excess

bonefitvith a taxable trust which will. pay come tax on the earnings

each year. A more extreme so.uLIon bUl. gsuL ulte &6 waLl*moatory

might be to limit the deductibility of employer contributions to such a

trust. The point is Mat the Congress in protecting the Interest of

the average taxpayer has created as-erious motivational problem for

top management in the private sector. The last proposal we wish to

cement on concerns the une of Increases in the Social Security benefits

to reduce benefits payable to employees under employee welfare plans.

Presently, as you know, RISA prohibit. the reduction of pensidns

payable to retirees by increases In Social Security benefit,% which

occur alter retirement. Por some reason, welfare plans were not

similarly regulated. For example, presently It is legal for a

disability Income plan to reduce disability payments by increases in

Social Security benefito which occur after the date disability benefits
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begin under the pion. That is after the date of disability. We

feel t hat the same policy considerations- which motivated Congress

to li. it the use of Social Security benefits with respect to tho

reduction of pensions apply to the use of such benefits to reduce

benefits under disability plans and other welfare plans.

Christopher W. OtFIlnn
Acting Chaiman
Tax Policy Subcommittee
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Arthur Young & Company is pleased to have an opportunity

to comment on Senate bills 5.2992 and S.3017. Our comments can be

summarized in two statements:

" If adopted, Senate bill S.2992 would effectively

terminate a major effort by the private sector

to improve standards of financial accounting for

pension plans just before that effort bears fruit.

As a result, desirable changes in such standards

would be delayed, and the quality of the end product

might also be impaired.

* Sections 226 and 228 of Senate bill S.3017 are not

required to accomplish the purposes for which they

are intended -- existing law and regulations are

adequate for those purposes -- and enactment of those

sections would interfere seriously with the freedom

of a plan administrator to take certain actions that

he may believe are necessary for him to carry out Mis

fiduciary responsibilities.

We deal with each of these matters in turn in the following

paragraphs:

Improving Standards of Accounting for Pension Plans

We support without qualification the setting of finan-

cial accounting standards in the private sector. Ever since its

creation in 1933, the Securities and Exchange Commission has had
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the authority to establish accounting standards but has preferred

instead to rely largely on the private sector to carry the primary

responsibility for this task.1  The response of the private

sector has been to establish a body of financial accounting

standards that is widely acknowledged to be the most highly

developed and sophisticated in the world. We strongly oppose any

proposal that would transfer the responsibility for setting

financial accounting standards, either in general or for a parti-

cular type of entity, to a government agency. The resources

already exist in the private sector for that purpose; they do not

exist in government at the present time and, in our opinion,

cannot be duplicated there.

Shortly after the Employee Retirement Security Act

of 1974 (ERISA) was enacted, the Financial Accounting Standards

Board (FASB), the professional body largely relied on by both the

SEC and the accounting profession as the authoritative body to

establish accounting standards, placed on its technical agenda a

project on accounting and reporting for defined benefit pension

plans. The FASB's due process procedures, which are similar to

but more extensive toan those required by the Administrative

Procedures Act, include appointing a task force of experts,

preparing and publicizing a neutral and comprehensive Discussion

IThe SEC's position on this matter is set forth in Accounting
Series Release No. 4 and No. 150 (Exhibits A and B attached).
The SEC has recently reaffirmed its support for setting finan-
cial accounting standards in the private sector in its "Report
to Congress on the Accounting Profession and the Commission's
Oversight Role."
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Memorandum analyzing the issues related to a project, soliciting

written comments on the issues, holding a public hearing on the

subject, preparing and publicizing an Exposure Draft of a proposed

standard, and soliciting of written comments on the Exposure

Draft. Because of the importance of the defined benefit pension

plan project, the FASB has gone beyond the minimum requirements of

its due process procedures to maintain continuous liaison with the

Department of Labor and to work with the actuarial profession on

matters of common interest. These procedures have now been nearly

completed, and the FASB has stated that it expects to issue-a

final standard to be applicable to plan financial statements for

1979.

The FASB's due process procedures obviously require

much time and, because of them, the Board may have given the

impression that it did not comprehend the need to act on this

project in a timely manner. We submit that a better interpreta-

tion would be that the FASB is very much aware of the urgency of

the project, but is determined to follow the procedures, and take

the time, necessary to insure that its final standard is well

thought-out, responsible, and in the public interest.

In view of the time and effort that the FASB has devoted

to this project and its nearness to fruition, the issuance of

standards of accounting for defined benefit pension plans cannot

be accelerated by transferring responsibility for issuing the

standards to the Secretary of the Treasury. Certainly, the

Administrative Procedures Act would require the Secretary to

follow some of the procedures already carried out by the FASB. It
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may be that the Secretary could be empowered to rely on the work

already done by the FASB, but the most that would accomplish would

be to minimize delay. It would certainly not accelerate the

process and would sacrifice the benefit of the experience the FASB

and its staff have gained from having followed its procedures.

Finally, it would be rejecting the system of setting accounting

standards in the private sector which, with the oversight of the

Securities and Exchange Commission, has worked successfully for

over forty years.

If, contrary to our belief, it is determined that legis-

lation is needed to give authority to set financial accounting

standards to the Secretary of the Treasury, we recommend a permis-

sive rather than mandatory statute, following the example of

Section 19 of the Securities Act of 1933 (Exhibit C attached).

Suggested wording for such a statute has been included in a

marked-up version of Senate bill S. 2992 that is attached as

Exhibit D.

Restricting the Scope of Audits of Pension Plans

The stated purposes of Section 226 and 228 of Senate

bill S. 3017 are "to cut down on unnecessary fees paid by clients to

accountants and actuaries who may be, in some instances, doing

duplicative work" and to cut down "on apparently unnecessary

auditing by accountants of the assets and liabilities of common or

collective trusts, separate accounts or separate trusts of finan-

cial institutions such as banks or insurance companies which are
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regulated and subject to periodic examination by State or Federal

agencies.,2

The existing provisions of ERISA and related regulations

seem to be already sufficient for those purposes. Section 103 of

ERISA and the Annual Reporting Requirements (Final Regulations) of

the Department of Labor already allow a plan administrator to

limit the scope of an audit of a plan's financial statements so as

to avoid what, in the administrator's judgment, is unnecessary

duplication. It is quite common, for example, for a plan adminis-

trator to invoke Regulation Nn. 2520.103-8, "Limitations on Scope

of Accountant's Examination" in order to limit the audit of

investment assets trusteed at a bank.

Enactment of Sections 226 and 228 of Senate bill S. 3017

would go beyond the existing law and regulations by requiring a

plan administrator to limit the scope of an audit, even if the

administrator wished to obtain an audit with an unlimited scope.

Such a requirement, in our opinion, would restrict the freedom of

a plan administrator to take whatever action he judges necessary

in his capacity as fiduciary to safeguard the plan's assets and to

insure the integrity of the plan's financial statements. We

submit that the public interest would be ill-served by such a re-

striction.

In addition, the experience of capital markets in this

country and others has demonstrated the value to the users of

2 Remarks of Senator Williams, Congressional Record, May 1, 1978,

p. 5
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financial statements of unlimited scope audits conducted by one

class of professionals. Independent public accountants have par-

ticular expertise for the independent verification and informative

presentation of financial statements, and their training and ex-

perience have qualified them to judge what procedures are required

to achieve prescribed audit objectives.

The auditing standards of the profession permit an

auditor to avoid duplicating the work of an expert in another

field, such as an actuary, if the auditor makes the inquiries and

performs the review procedures necessary to enable the auditor,

among other things, to establish that the actuary or other expert

is basing his judgment on information that is consistent with the

facts known to the auditor as a result of his own work. 'Ibis is

not a duplication of effort -- actuaries and other experts gener-

ally are not trained to, or expected to, independently verify or

take responsibility for the accuracy of the data (e.g., payroll

information) on which they base their decisions. Rather than

a duplication of effort, the inquiries and review by the profes-

sid-nal auditor enable him to assume overall responsibility for

the financial statements of the entity being audited.

Similar problems may arise under Section 228 of Senate

bill S. 3017 concerning statements furnished by banks or insurance

companies.

With the enactment of Sections 226 and possibly 228 of

Senate bill S. 3017, an auditor would be precluded by law from

carrying out those auditing procedures which, in his professional

judgment, are necessary for him to accept overall responsibility
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for the fair presentation of a plan's financial istatements. When

this occurs, those who rely on the financial statements can no

longer look to one professional for the fairness of presentation

of the statements, but rather are left in a quandry. Sections 226

and possibly 228 of S. 3017 would outlaw an otherwise salutary

situation by requiring an auditor to accept limited responsibility

for only a portion of the information set forth in the statements,

and perhaps a relatively minor portion at that. It is one thing

for a plan administrator to decide that this outcome is satisfac-

tory. It is, however, another matter altogether to require that

outcome as a matter of law. We submit that the public interest is

not served by such an inflexible requirement.



1143

Exhibit A

1130061 RELEASE NO. 4

Apri,25.1938,1 P.. 10913.

Administrative Policy on Financial Statements.

The Securities and Exchange Comminion
todej issued the following statement of its
administrative policy with respect to
rmancial statements:

"in cases where financial statements filed
with this Commission pursuant to its rules
and regulations under the Securities Act or
1933 or the Securities Exchange Act of 1934
are prepared in accordance with accounting
principle for which there is no substantial
authoritative support, such financial ste-
ments will be premed to be mideading or
inacmrate despite disclosures continued in
the certificate of the sountant or in foot-
notes to the statemepts provided the

matters involved are material, in cases
where there is a difference of opinion
between the Commission and the registrant
as to the proper principles of accounting to
be followed, disclosure will be accepted in
lieu of correction of the financial statement
themelves only if the points involved are
such that theie ix suliLantial authoritative
support for the practices followed by the
registrant and the position of the Com-
mision has not previously been expreed in
rules, regulations, or other official releases
of the Commison. including the published
opinions of its chief accountant."
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Exhibit B
RELEASE NO. I"

December 20, 1973, 38 FR. 1260.

Statement of Policy on the Establlshment and Improvement o
Accounting Principles and Standards.

Varies Acts of Congress administered by
the Securities and Exchange Commission
clearly state the authority of the
Commission to prescribe the methods to be
followed in the preparation of accounts and
the form and content of financial statements
to be filed under the Acts and the
responsibility to assure that investors are
furnished with information necesary for
informed investment decisions. In meeting
this statutory responsibility effectively, in
recognition of the expertise. energy and
resources of the accounting profession. and
without abdicating its responibilities, the
Commission has historically looked to the
atandard-aetting bodies designated by th
profession to provide leadership in
establishing and improving accounting
principles. 77w, determinations b them

bodies have been regarded by the
Commission. with minor exceptions, as
being responsive to the needs of investors.

The body presently designated by the
Council of the American Institute of
Certified Public Accountants (AICPA) to
establish accounting principles is the
Financial Accounting Standards Board
(FASB). This designation by the AICPA
followed the issuance of a report in March
1972 recommending the formation of the
FASS, after a study of the matter by a
broadly based study group. The
recommendations contained an that report
were widely endorsed by industry. financial
analysts. accounting educators, and
practicing accountants. The Commiasion
endorsed the establishment of the FASB in
the belief that the Board would provide an
institutional framework which will permit
prompt and responsib actions flowing from

research and consideration of varying
viewpoints. 'the collective expernnc ano
expertise of the members of the FASB ad
the individuals and professional
onanizations.supporting it are substantial
Equally important, the commitment 01
resources to the FASB is impressive
evidence of the willingness and intention of
the private sector to support the FASB in
accomplishing its task. In view of these
considerations, the Commission intends to
continue its policy of looking to the private
sector for leadership in establishing and
improving accounting principles and
standards through the .ASB with the
expectation that the body's conclusions will
promote the interests of investors.

In Accounting Series Release No. 4 11938)
the Commission stated its policy that
financial statements prepared in accordance
with accounting practices for which there
was no substantial authoritative support
were presumed to be misleading and that
footnote or other disclosure would not avoid
this presumption. It also stated that, where
there was a difference of opinion between
the Commission and a registrant as to the
proper accounting to be followed in a
particular case. disclosure would be accepted
in lieu of correction of the financial

statements thenpelves only if substantial
authoritative support existed for the
accounting practices followed by the
registrant and the position of the
Commission had not been expresed in rules,
regulations or other official releases. For
purposes of this policy, principles, standards
and practices promulgated by the FAS4B in
its Statements and Interpretation"' will be
considered by the Commission as having

substantial authoritative support, and thoe
contrary to such FASw promulgation wall
be considered to have no such support.

In the exercise of its statutory authority
with respect to the form and content of
filings under the Acts, the Commisson has
the responsibility to assure that investors
are provided with adequate information. A
significant portion of the necessary informs.
tion is provided by a set of basic financial
statements (including the notes thereto)
which conform to generally accepted
accounting principles. Information in
addition to that included in financial
statements conforming to generally wTated
accounting principles is also necwry, Such
additional disclosures are required to be
made in various fashions, such as in
financial statements and schedules reported
on by independent public accountants or as
textual statements required by items in the
applicable forms and reports filed with the
Commision. The Commission will continue
to identify areas where investor information
needs exist and will determine the
appropriate methods of disclosure to meet
these needs.

It must he recognized that in its
administration of the Federal Securities
Acts and in its review of filings under such
Acts, the Commission staff will continue 0
it has in the past to take such action on a
day-to-day basis as may be appropriate tu
resolve specific problems of accounting and
reporting under the particular factual
circumstances involved in filings and reports
of individual registrants.

The Commission believes that the
foregoing statement of policy provides a
sound basis for the Commission and the
FASB to make significant contributions to
meeting the needs of the registrants and
investors.

By the Commiion.
- Footnotes -

Accounting Research Bulletins of the
Committee on Accounting Procedure of the
American Institute of Certified Public
Accountants and effective opinions of the
Accounting Principles Board of the Instituie
should be comidered ax continuing in force _with
the same degree of authorily exrept to the extent
altered. amended, supplemented, revoked or
superseded by one or more statements of Financial
Accounting Standards 'aiwd by the FAS&

1131521
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Exhibit C
Securities Act
Section 19

117611 SPECIAL POWERS OF COMMISSION
Se. it. (a) "he Commiss;on shell have authority from time to time to

make, amend, and rescind such rules and regulations as may be necessary to
carry out the provisions of this tide, Including rules and regulations governing
registration statements and prospectuses (or various classes of securities and
issuers, and defining accounting, technical and trade terms used in this title.
Among other things, the Commission shall have authority, for the purposes of
this title, to prescribe the form or forms In which required information shall be
set forth, the items or details to be shown in the balance sheet and earning
statement, and the methods to be followed in the preparation of accounts, in
the appraisal or valuation of assets and liabilities, in the determination of depre.
ciation and depletion, in the differentiation of recurring and nonrecurring income,
in the differentiation of Investment and operating ince'me, and in the preparation,
where the Commission deems it necessary or desirable, of consolidated balance
sheets or income accounts of any person directly or indirectly controlling or
controlled by the issuer, or any person under direct or indirect common control
with the issuer. The rules and regulations of the Commission shall be effec.
tire upon publication in the manner which the Commission shalt prescribe.
No provision of this title imposing any liability shall apply to any act done
or omtted in good faith in conformity with any rule or regulation of the
Commission, notwithstanding that such rule or regulation may, after such act or
omission be amended or rescinded or he determined by judicial or other authority

to be invalid for any reason. [As amended hy Act of June 6, 1934, 48 StaL.909B
amended by Act of February 5. 1976. Pub. Law 94-210.1

33-549 0 - 78 - 73
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Suggested revised wording Ehibit D

05=r CONGRESS2S. 2992

IN THE SENATE OF THE UNITED STATES

A rim 26 (legislative day, AIm 24), 1278

31r. BL.-;rshL introduced the following bill; which was read twice and referred
to the Committee on Finance

A BILL
To amend the Internal Revenue Code of 19'54 to provide uni-

form accounting of pension liabilities of tax-exempt pension

funds.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

: That section 412 of the Internal Revenue Code of 1954 is

4 amended by atHing the following new subsection (j)

5 "(j) U'xirol3 AccorNTILo.-Wht -90-1lav-eu
T

6 th t e zttmeuf-fthrs'sturb"im, fhe Secretary shall
have the authority to

7 promulgate uniform standards for calculating and reporting

S the assets and liabilties of pension plans and for disclosig

D the actuarial astumptions used in such calc.l~.tions.".

i
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1978AD; 403

Augst 23, 1978

The Honorable Earrison A. Wilia
Cha-, Suboommittee an labor
C0e itt-e on ,Nea Resoe
The Thitoc States Senate
Washington D.C. 20510

UGARDING RISk DUROTMDF ACT OF 1978

Gentlemens

At the uboo ittee meeting on RTSA Improvemnet Aot of 1978, (Aug 15 -
Aug. 17) we were unable to give the oral presentation.

In lion of that we have been advised by Mr. Sacher (Steve Sacher-
Spedial Counsel to the oma Resource Comittee) that we could submit
our following proposals for inclusion into the Congrossional Record.

We at ZRISA WO[3] AOTIOB believe In the followings

SINCE NO PA" IS (ZARBANM A JOB, N0 PRSON IS GUANT A PENSION

Penioa5 are given to employees an a fringe benefit completely
voluntarily; It is the employer expense of doing business, it is es-
tablished by the employer, is used as an Incentive and by the current
law cm be dissolved at any given moment.

When pesioa ar establsed they are motivated by the employer to
be beneficial to the employee. 2he employee's interest was and is the
soul persukt of it. Put as the time went on however, it resolved to
benefit ore and more the employer rather than the employee.

The results arc now snob that on e out of thee of the smplyeee
receive a pension.

Due to mooros of obstacles set up on the wva to vesting, it benefits
fewer rather than all employees.

We believe that ]ITA PASSAGE tietened some of the existing loop-
holes and brought order to loosely managed pension funds.

It did not however doi e job completely. It even created negative
rsults. --

p.0. Be $6e350resse iFolte, MiUh 48623
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oERISA WORKING ACTION

We believe that a employee should conserve mome of the. -z fnd. for their
old age. We also belle that they must be helped by government and
empoyer to do so. For hmm nature in such that the majority of us
do not prepsre for old age.

-a SInLY DO NOT BLIHE T WE ARE GOING TO OLD SHEDAY."

We belim therefore, that all employees with every working year should
aocumlate money for a secure old age.

We propose the following.

I. Disoontinue job dependency n pensions.

Vest all em es at mar one.

Let an employee accumulate their pensions as they move
through life from employer to employer.

Have a yearly ceiling no matter w2kt earning. After
all, an average emplyee'a yearly slary is $14,000.
So, it could be suggested that & $12,000 yearly pension
should be a sufficient amount.

If an- employee is used to livlmg on more, then le- him
make his own luxury nest in addition-nobody in holding
him away from it.

Tis way we would be guaranteeing a pension for all
employees, three, out of three, not one out of three,
as it in now.

I. Or give employees a choice in joining a company pension
plan or setting up their own tax exempt pension existing
nov for the self employed only.

Under the current law the major loop hole exists

An employee can be working for four employers in his
lifetime,

5 years company X
7 years company Z
9 years company W
5 years company Y

have twenty-six years of employment, and have no pension
at all.

P.O. Box 36035Grosse Polnte,Mleh 48236
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No vay to make it up and be left to live his-oA-age on
social security.

This traveling through those compromises can be his
choice, but it c n also be their choice.

DuNmP~iR people as they iP,-zoacb elegibility for pension
iS not unoommo.

Grey Panthers estimate', that on million people have lost
their hard earned pension in 1974 before ]RISA became
law.

Although it van predicted that the Passage of ERISA would
result in some turnover, in employment, the ultimate
results are much bigher than expected.

WHY IS THE TURNOVtER SO HIGH?

WHY ARE OrnYLACMW OFITCES BOOMING?

Those are some of the questions the law makers should
as themslver, before they vill pass new revisions to
the mi&& 1gw.

The mere fact that the hear;Ig_ reopened support. our
belief that the way the law stands now is unacceptabe.

IT IS UNFAIR
IT IS NOT IN EDIIYE TERST

IT IS NOT ENOUGH
IT IS TOO COK PLICATED (Too MAwi vARIIONS)

By giving the employee a choice we will cut down on
the unnecessary turnover in employment, and make jobs
more secure, since not all employees would belong to
the employers pension plan. It would also cut down the
employers practice of judging employees performance as
pension eligibility approaches, and stop the employer
from mking those unpopular periodical vesting decisions
that saves the employer's money and add to employee
turnover.

II.I, PESION FINANCES

In either cases, year one vesting or joinin employees
pension plan, the pension dollars accumulated from
employees and 'employers voluntary contribution should be
required a separation from the employer financing. The
pension fund dollars once put aside for employees are
no longer employers money.

P.O. Bos 3605Grosse PonteMich 48236
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YWn0 eploye1s operating statement would no look grin
if they vould be required to do so.

IV, Pension plan should be required to use simple, unsophia-
tioated, understood by all, language.

&~ployees want to know rigbt up front here they
Stand nW, and in the future.

The nov existing "maybe you get a pension," m at be
clearly nderstood by employees and an alternative
should exist in mkin a choice decision.

If an employee plane to choose employers pension
plan and is taking the risk, he can only blame
himself if the employer chooses not to give his a
pensio=. Or, allow the employee to establish
his own, thereby reducing the eployers liability
vhile securing the employees job.

Hoping that our evaluation will shed liebt on some of the existing prob-
lem from the viewpoint of the employee,
Rezt-aur~dlyg

Eba T. H. Dudek - Dielski
Chalman of the committee for 1STSA WOK= ACTiON

f/ok

P.D. Box 36e35Grosse Pein te, Mih 48236
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AOVANC NG VOLUNTARY LEAOCRSHIP JN A CHANOIMO WONLO

Chamber of CommerYo8f,'9KeNLnLited States
?O" AmWe. V P!23.wT

Is" IIP - .Ow
WASNl ftrK D. e

August 31, 1978

The Honorable Harrison A. Wllam, Jr., Chairman
Subcommittee on Labor
Senate Comittee on lumen Resource&
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

Attached is a statement expresing the views and recommenda-
tions of the Chaber of Comerce of the United States on INISA Amend-
ments.

We will appreciate your consideration of these viers and re-
quest that the statmnt be made a part of the record.

Vice President

Legielative Action

Attachmant

cc: Subcommittee Kembers
Steven Sacher
Peter Turta

S33*6f- 1 *Ll

NI '3311lligW
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STATEMNT
on

iRISA AXENDMINTS
for submission to the

SUIB IGfTTUI ON PRIVATE PEIISIONS AND EPLOYER FIRING DIENFITS
of the

SENATE COMMITTEE ON FINANCE
and the

,'iCg300KIiTF On LAbOR
of the

SENATE COIUTTE ON ffUMNA RESOURCES
for the

CHAMBERO 0=0C OF TE UNITED STATES
by

Michael J. blowl•
September 1, 1978

This statement is submitted on behalf of the more than 76,000 business

and organization memnbre of the National Chamber. With our nation's retirement
income systems finance largely by employer contributions to social security.
private pensions, profit sharing and welfare plans, the business comunity
has a vital stake In the pending legislation.

UTIRE ENT: A NATIONAL CONCERN

The United States eppears to be in the early staes of a social and
economic change of enormous Importance. Desoraphic, employment and retirement
patterns suggest numerous problems ahead in term of meeting the needs of the
elderly who. by 2030. my constitute over 20 percent of our population.

Concerns about the adequacy of retirement income and national policies
designed to encourage sound retirement savings take on a sense of urgency vhen
we consider that the number of older citizens in America is increasing and that,
because of advances in longevity and improvements in pension program. the number
of years spent in retirement is growing. These trends will have a dramatic Impact

on retirement costs.

Already, 24 percent of the FY 78 budget of the federal government Is
allocated to the elderly. Old Age Insurance, Survivors and Disability Insurance,
hdicare, Supplemental Security Income and Slack Lung benefits will pay out more

then $94 billion to persona over 65. Another $14 billion will be paid to this

group under Civil Service, railroad nd military retirement programs. Still

Director of Economic Security. Education and Nanpover Section of the
National Chasber.
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another $4 billion will go to the elderly under other programs providing housing
subsidies, food stamps, and social and unemplcyment services.

These expenditures, large as they are, pale in comparison to HEW's
estimates of $635 billion per year in 2025 -- more than 40 percent of total
outlays. Whether these costs can be afforded is a serious question and one that

must be answered soon if people are to make adequate preparations for their

retirement security.

For these reasons we are extremely pleased to note the establishment of

the President's Commission on Pension Policy (Executive Order 12071, July 12, 1978).

This Comlssion is to undertake a comprehensive review of retirement programs and

develop national policies to ensure that the programs are effective and equitable

and take into account available resources and relevant demographic changes.

We hope this Commission will render valuable assistance to the Congress
and the private sector as we move to meet the challenges ahead. And, we hope that

these subcomittees will take the necessary steps to see that the Cosmission is

afforded sufficient opportunity to carry out its important tasks.

SOCIAL SECURITY: A NATIONAL CONCERN

The cost of social security is also a matter of national concern. Granted,

today's workers are letting the Congress know how much they dislike the tax increase

approved last year; but today's workers should have as much concern about the costs

of social security when it is their turn to retire.

Despite the massive payroll tax increase -- over $220 billion in the

next 10 years -- the social security system remains in trouble. Payroll taxes

will soon cover nearly all wages paid in America. Presently, they are imposed at

a 12 percent rate (62 by employers and 6Z by workers) but that figure must be

doubled early in the 21st century to keep the promises being made today. If

today's workers are rebelling at the prospect of 12 to 14 percent payroll taxes,

what certainty is there that tomorrow's workers will be willing to pay a rate

double today's?

Seeking new revenue sources appears to be a lost cause. The federal
government has considerable trouble staying within its own revenue limitations.
Indeed, its deficit spending practices have escalated the cost of retirement

2
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programs. Thus, we are left with re-examining the system itself to determine how

we might control its costs.

While an exploration of this matter might be worthwhile, our purpose here

is not that but rather to note that, to the extent private pensions end individual

retirement savings are encouraged, the severity of the problems discussed above

will be alleviated.

PRIVATE PENSIONIS: A NATIONAL CONCERN

It is in the foregoing context that we premise our comments on the

several bills that are up for joint consideration by the subcommittees on Labor

and Private Pensions and Employee Fringe Benefits. Our policy goal is to assure

that private retirement saving efforts -- by employers, employees and individuals --

play a substantial role in meeting the needs of the nation's elderly. To the

extent that government policies, laws and regulations help achieve this goal, our

concerns over the adequacy and the affordability of public programs are diminished.

Thus we urge these committees to create a statutory environment that is

attractive for retirement savings. We look for streamlined administration with a

minimum of paperwork and compliance cost. We also look for tax policies that make

retirement savings an attractive investment alternative but with appropriate safe-

guards to assure tax fairness and protect against undue revenue losses.

Many aspects of the bills pending before the subcommittees reflect those

viewpoints. Indeed, Section 201(a) of S. 3017 would add the following to Section 2

of the Employee Retirement Income Security Act (ERISA):

It is hereby further declared to be the policy
of this Act to foster the establishment and
maintenance of employee benefit plans sponsored
by employers, employees or both.

We believe this proposed declaration to be a very important addition to

ERISA.

ERISA is our nation's primary statute governing private pension programs.

It will soon mark its fourth anniversary. It seems appropriate that as it does so,

we evaluate how well it is meeting the objective of extending thi benefits of

private pensions to a larger group of Americans. The disappointing statistics

on plan terminations and new plan formations over the last four years indicate that

Congressional attention is warranted. _

8
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Our discussion of ERISA will focus on the following issues:

(1) Multiple Jurisdiction
(2) SEC Jurisdiction
(3) Preemption of State Laws
(4) Paperwork Reduction
(5) New Benefit Requirements
(6) Fiduciary Requirements
(7) New Pension Coverage Proposals

(1) Multiple Jurisdictions

The administrative provisions of ERISA requiring action by both the

Treasury and Labor Departments and in some cases, the Pension Benefit Guarantee

Corporation (PBCC) have resulted in bureaucratic confusion, unnecessary delays.

complex requirements and justifiable criticism.

Response by both the Congress and the Executive Department has been

gratifying. The Congress, exercising-oversight responsibilities, has called

attention to the most glaring problems while the agencies have executed an agree-

ment which culminated in the President's Reorganization Plan Number 4 which was

unveiled on August 10. This plan's objective is to divide clearly the respective

responsibilities and minimize duplication of efforts.

While we are not certain that the new reorganization plan will resolve

all of the problems of ERISA, we welcome it and urge Congressional concurrence

in the hope that it will be effective.

S. 3017 and H.R. 4340 would establish a new agency to carry out most

of the ERISA administrative functions while S. 901 would amend ERISA to divide

by statute the respective functions of the Departments of Labor and Treasury.

While each proposal has merit, we are not certain that changing horses

in midstream makes sense. We would prefer that the unfinished job of issuing

ERISA regulations, interpretations and exemptions be completed before making

dramatic regulatory shifts. Staying with the current arrangement as revised by

the President's proposal seems to be the more prudent course at this time.

(2) SEC Jurisdiction

Related to the foregoing discussion is the issue of whether a pension

is a security within the coverage of state and federal securities laws. If
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it is, then what statutory obligations are imposed upon plan administrators and

what liabilities might arise for failure to comply with these obligations. Moreover,

what effects will this additional regulatory burden have on pension plans?

This issue has arisen in the context of litigation pending before the

U.S. Supreme Court in which the National Chamber has filed a brief as a friend of

the court. The case, Daniel v. International Brotherhood of Teamsters, presents

the unique question of whether the application of the anti-fraud provisions to

pension plans of the Secutities Act of 1933 and The Security and Exchange Act of

1934 are precluded by ERISA. The U.S. Court of Appeals for the Seventh Circuit

concluded ERISA did not preclude application of the securities acts.

We disagree with the conclusions reached by the Court. We hold that it

was never the intent of Congress to have the securities laws of this nation apply

to pension plans. This intent is reflected by the long history of never applying

these Acts to pensions, as well as enactment of FRTSA for the exclusive regulation

of pension plans.

Should the Supreme Court affirm the Appeals Court decision, we fear the

implications it might have for pension plans. Significant costs and liabilities

may be imposed not only on pensions but on amployera, unions and others as well.

These would be in the context of: (1) claims for benefits for previously terminated

participants in excess of those payable under the pension plan provisions, resulting

in unanticipated liabilities and possibly in plan terminations; and (2) serious

problems and substantial costs associated with meeting the additional disclosure

requirements of the securities acts.

Studies by the U.S. Department of Labor estimate that, depending on the

scope of the Court's decision, pension liabilities may range from $4 to $40

billion. These potential liabilities do not include legal fees and other costs

of litigation which themselves might be very substantial.

For these reasons, we support the provisions of S. 3017 to clarify the

Congressional intent that ERISA, and not the Securities Laws of 1933 and 1934,

govern the federal reporting and disclosure requirements for pension plans.

(3) Impact of ERISA on State Laws

Another major problem affecting pension plans and the application of
ERISA involves the question of whether ERISA has preempted the application of

S
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state laws to pensions and welfare plans. The preemptive statutory language of

Section 514 df ERISA in increasingly being challenged in courts. It has been

argued that, on one hand, it broadly preempts all state laws relating to employee

benefit plans and, on the other hand, it preempts only those state laws which

are duplicative of ERISA.

The results have been chaotic for pension and welfare plan administrators.

Clearly the issue must be addressed and resolved, yet none of the proposals pending

before the subcomittees ventures a solution.-/ It Is extremely Important for

Congress to clarify this situation; we stand ready to assist in the effort.

(4) Paperwork Reduction

Compliance with ERISA's reporting and disclosure requirements has been

unduly burdensome end confusing to plan administrators and participants. While

all three regulatory agencies (Labor, Treasury and PBGC) have tried to overcome

these problems, the statutory requirements of ERISA continue to thwart the effort

to reduce paperwork requirements.

No one disputes the need for a basic minimum of reporting and disclosure,

but ERISA Is clearly a case of overkill. We fully support the intent of ERISA to

assure that employees know and understand their rights under the Act, but we

question the advisability of ERISA's specific and detailed requirements on how,

what, when ansLwhere information must be reported. We recommend that the Congress

provide more flexibility for the regulatory agencies in determining how to assure

meaningful disclosure to pension plan participants. An Indepth review to

determine what information is really of benefit to regulators and plan participants

is essential.

Of the proposals before the Subcommittees, S. 901, S. 1745, S. 2992, S. 3017

and S. 3193 contain provisions to revise the reporting and disclosure requirements

of ERISA. Most, if not all, are improvements.

(5) New ERISA Benefit Requirements

Two bills pending before the subcommittees (S. 250 and S. 3017) would

increase the benefit obligat: s of pension and welfare plans in instances where

the participant had also qualified for a disability award under the Social

Security Disability Insurance program or state workers' compensation programs.

l/ S. 1383 would exempt state health plans from Section 514 of ERISA

6
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ERISA already provides that a benefit to a participant currently receiving

benefits under a pension plan may not be reduced whenever his benefits under

Social Security or Railroad Retirement are increased as a result of cost of

living increases.

Both S. 3017 and S. 250 would extend this prohibition to welfare plans

providing disability benefits when the participant receives an increase in his

disability benefit uider Social Security or Railrosd Retirement. S. 3017 would

go further by extending this prohibition to workers' compensation awards as vell.

We see no reason for these changes in ERISA. Disability awards under

Social Security, Railroad Retirement and workers' compensation can already be

combined to result in awards that will exceed an individual's prior take home pay.

To the extent that they do so, they ere a substantial disincentive to rehabilitation

and return to work.

In this same vein, we are concerned about the recent IRS Revenue Ruling

78-178 which requires that, starting with plan years beginning in 1979, unemployment

compensation benefits may not 1te used to offset benefits paid by qualified pension

plans. Congress has already expressed its conviction (Public Law 94-566) that

retirees should not be entitled to unemployment compensation. Not, the IRS seems

to be undercutting this judgement. Revenue Ruling 78-178 should be overturned by

Congress.

S. 3017 would also make significant changes to the joint and survivor

annuity requirements of ERISA. Currently, the statute requires that each

participant in a pension plan be given the right to elect a survivor annuity for

his/her spouse in the event of his/her death after retirement. The cost of this

option is paid for by the employee in the form of actuarially reduced benefits.

S. 3017 would make two significant but questionable changes in this

requirement:

(a) The survivor annuity would be a mandatory feature for
all pension plans and not at the option of the employee:

(b) The survivor annuity benefit would have become available
whenever the employee became 502 vested as opposed
to the current point of early retirement age.

We question the advisability of these changes. Joint and survivor

annuities may be socially desirable for purposes of protecting survivors of

7
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a deceased plan participant but, in most instances, the ber.efit provided would be

so minimal that it would hardly justify the significant costs associated with this

change.

Moreover, the new provisions will often conflict with existing group life

insurance plans that are a common feature of almost all employee benefit packages.

Providing both a survivor annuity and life insurance is duplicative and unnecessary.

We recomend against its enactment.

S. 3017 also directs the Secretary of Labor to conduct a study of the

feasibility of requiring employee benefits to provide cost-of-living (C-O-L)

adjustments to benefits. Such a study would portend significant changes for

employee benefits particularly with respect to cost. We have already witnessed

the intense financial problems that C-O-L provisions have presented for public

plans (a.g. social security) and we would not want to see similar results in

private benefit plans.

Rather than institutionalizing inflation through wider application of

cost of living escalators, we would prefer to have government focus on how to curb

inflation in our nation's economy. Attacking the roots of the problem rather than

its manifestations simply makes sense.

(6) Fiduciary Requirements

One of ERISA's most worrisome provisions is Section 504 which makes one

fiduciary under a plan potentially liable for a breach by another fiduciary, if

the first one knows about it but fails to object to the questionable conduct.

Often co-fiduciaries include organizations such as the employer company and a

trustee bank as well as a i-umber of indviduals in each organization.

While ERISA allows the allocation of responsibility among fiduciaries,

it is not so clear that the liability is restricted, or conincides with the area of

a fiduciary's particular responsibility. This means that a plan fiduciary, who

may have had no responsibility for or part in an objeccionable decision, may

nevertheless be held liable as a co-fiduciary.

A fiduciary should be liable only for his own act or involvement in

a breach of duty. To a certain extent S. 3017 would ameliorate this problem by

limiting an organization's liability to information actually known to an officer

8
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or employee who has responsibility regarding the matter involved. We think this

is a step in the right direction.

Yet another problem area is that involving parties in interest. ERISA

requires that plan transactions involving parties in interest be prohibited unless

specifically exempted by government authorities. This provision has proven to be

the most troublesome feature of the Act because of the universe of transactions

that fall within its reach. As a result, huge backlogs of applications for

exemption have built up at great loss or expense to pension plans.

S. 3017 narrows the definition of a party in interest. While this does

not resolve the problem in its entirety, it is a step in the right direction and

we support its enactment.

ERISA's fiduciary requirement has been thought to have had a chilling

impact on pension plan investments in more risky enterprises. especially small

businesses. While we have no concrete evidence to substantiate this allegation,

it is fair to assume that there are numerous instances where plan investments

managers have shied away from small business securities because of the fiduciary

requirement.

Some have suggested amending ERISA's prudence requirement to permit such

investments up to a specific percentage of plan assets. We would prefer, rather

than adding to ERISA's already confusing overlay of specific rules and prohibitions,

that Congress reduce the number of these in favor of more reliance upon the age-

old concept of fiduciary obligations which are well understood by Investment managers

and others who take on such obligations.

(7) Extending Pension Coverage

A major objective of several of the bills pending before the subcommittee

is to extend the coverage and protection provided by pension plans to more workers

and their dependents. It is estimated that currently one-half of our workforce

enjoys these benefits. The nation would be well served if coverage could be

extended to the other one-half. /

S. 3017 provides a number of incentives designed to stimulate the growth

and improvement of pension plans. S. 3017 and S. 3140 would enable employers

to establish simplified pension agreements by adopting IRS or IRS-approved master

plans in which there would be a minimum of paperwork and fiduci-ar-fresponsibiJities

on the employers' part. S. 3288 and S. 3017 would permit employees to make tax

/ 9
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deductible contributions to their penaion plans to increase their pension Income.

We offer the following comments on these suggestions:

(a) Tax Incentives - To promote the establishment of pension plans by
small employers, S. 3017 provides a tax credit to employers over
and above the allowable deduction for employer contributions.
The credit would be based on a percentage of those contributions
end would be phased downward over a period of five years.

In addition, S. 3017 would provide a somewhat less generous tax
credit to employers (irrespective of size) who improve their plan
in a manner appr(%.ed by government authorities.

The use of tax credits in this manner raises important tax
questions which we are presently reviewing. For example: where
is the equity for employers who have long financed excellent
pension plans? Why is size a relevant consideration? How
successful will these incentives prove to be? Are they
administerable by tax authorities? What are the revenue implications?

Admittedly, current incentives are not sufficient to cover the
gaps in pension coverages, but we believe the-incentives must be
studied carefully.

(b) Naster and Prototype Plans - In addition to tax incentives, S. 3017
and S. 3140 would establish mechanism for special master plans which
provide sound retirement income programs without the paperwork and
other burdens associated with mintain'ii-a pension plan.

Despite the similarity of objectives, there are some significant
differences between the bills. S. 3017 envisions defined contribution
plans largely marketed by the banking and insurance community with
no limits beyond existing qualification requirements of the Internal
Revenue Code. S. 3140 contemplates a combination IRA-Keough plan in
which the current Keough plan limits for vesting, participation,
nondiscrimination and social security integration would apply. Of
the two, we suspect S. 3017 would prove more attractive to employers
because of the more flexibile requirements. In any event, we would
not want these plans subjected to more stringent requirements, as
is suggested by Treasury authorities, nor would we want these plans
to be an excuse for not curing the compliance burdens discussed
earlier' in our statement.

(c) Deductible Contributions - Both S. 3017 and S. 3288 attempt to
eliminate a patently d.isc.riminatory feature of our tax laws whereby
some taxpayers may exclude their retirement savings from their
current taxable income while others may not. -

Our tax law for a great number of years have sought to encourage
pensions. In 1962, Congress expanded this policy by establishing
favorable tax treatment for the retirement savings of the self-
employed. In 1974 Congress encouraged the retirement savings of
those employees who were not participants in a qualified pension plan.

10
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Since Congress has seen the wisdom of permitting an individual to set
aside funds from his current income and defer its taxation until
retirement, considerations of elementary fairness should guide
Congress to assure that all taxpaying individuals be afforded this
opportunity. S. 3017 and S. 3288 attempt to rectify this situation
by permitting Individuals to exclude from their current income
their contributions to group pension plans established and qualified
under Section 401 of the Internal Revenue Code.

S. 3017 would require all qualified plans to accept employee contri-
butions while S. 3288 would give plan administrators the option of
of accepting them. Both bills would limit the deduction of 102
of pay or $1,000 whichever is less while S. 3017 would phase out
the deduction for employees whose incomes exceg4,d $30,000. An
added aspect of S. 3288 is the fact that employee contributions
would be included in the measurement of "discrimination" in the
employer plan for tax qualification purposes.

We fully support efforts to encourage the establishment of private
pensions and greater individual efforts at retirement savings.
Specifically, we could support legislation to allow an active
participant in any type of qualified retirement plan to deduct
his contribution to an Individual Retirement Account (IRA) or to his
employer's qualified plan except that his contribution may not exceed
the lesser of 152 of his earned income or $1,500 reduced by the amount
of his employer contribution.

We would also support legislation increasing the $1,500 annual limit
on contributions to Individual Retirement Accounts (IRA's) to
$2,000 and adding a cost-of-living adjustment in crder to maintain
an appropriate tax deferral level for these retirement plans.

CONCLUSION

The National Chamber is concerned about the adequacy of existing national

policies and lava designed to foster retirement savings. The disappointing data

on plan terminations and widespread complaints about the burdens and costs of

ERISA compliance indicate that urgent attention is warranted.

Our policy goal is to assure that private retirement saving efforts --

by employers, employees and individuals -- play a substantial role in meeting the

needs of the nation's elderly. To the extent that government policies, laws

and regulations help achieve this goal, our concerns over the adequacy and the

affordability of public programs are diminished.

Thus we urge these committees to create a statutory environment that is

attractive for retirement savings. We look for streamlined administration with a

minimum of paperwork and compliance cost. We also look for tax polices that make

retirement savings an attractive investment alternative but with appropriate safe-

guards to assure tax fairness and protect against undue revenue losses.

11
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August 29, 1978 ,.8. 41

Senator Harrison A. Williams, Jr.
Room 352
Russell Office Building
Delaware and Constitution Avenues
Washington, D.C.

Dear Senator Williams:

This letter addresses two provisions of the bill you
introduced into the Senate (S. 3017) proposing a series of amend-
ments to the Employee Retirement Income Security Act of 1974.
The first permits multiemployer plans to refund monies paid by
mistake of fact within one year after the "plan administrator'
discovers the error. The second prohibits 10% owners from main-
taining Investment Retirement Accounts (IRAs). I discuss these
two provisions seriatim.

ERISA's prohibition on the restitution of pension con-
tributions paid by mistake is bad law. Honorable people give
back money they've received in error. Reflecting that ethical
principle, the right to recover monies paid by mistake has been
part of the common law for centuries. See United States v. Barlow,
132 US. 271, 282 (1889); Strauss v. !enYs , 9 App. D.C. 541
(1896); 66 Am. Jur. 2d, RESTITUTION ANDIMPLIED CONTRACTS, S119
(1973) (collecting cases). Hence, it is hard to see how trustees
of a collectively bargained plan can, in good conscience, refuse
to refund mistaken contributions. Employers typically don't believe
the claim that ERISA prohibits such refunds. And imagine what
citizens think of their legislators when apprised that th.s is
what Congress has compelled!

Just why ERISA compels pension funds to act inequitably
by prohibiting such repayments, unless made within one year, I
cannot fathom. Perhaps proponents of the ERISA restriction can
think of other transactions in our society subject to such an
outrageous restriction. I cannot.

The bill you have introduced, of course, is designed to
ameliorate the effects of the existing provisions in the law.
But I cannot for the life of me understand why the provision has
not been excised altogether; why, in other words, relief is limited
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Senator Harrison A. Williams, Jr.
August 29, 1978
Page 2

to multiemployer plans, to a one-year period, and to mistakes of
"fact." I reiterate that the comon law has dealt with the matter
of mistaken payments for several hundred years. Why has the
Congress seen fit to muck up the law and establish a principle
which is unfair to contributing employers and therefore sparks
animosity between them and the funds to which they are obliged
to contribute as a result of collective bargaining? I cannot
imagine that there is any political opposition to an outright
repeal of the prohibition on repayment of mistaken con-ributions.
Nor can I see any policy reason for the creation of such a
restriction, let alone for preserving it.

The second provision in your bill I'd like to discuss
is Section 306. It would prohibit 10% owners from maintaining
IRA accounts under circumstances under which everyone else in
the nation may. No doubt this provision reflects your discovery
that a great many small employers either do not have pension plans
or have terminated them in response to ERISA. The assumption
underlying this provision is that every 10% owner can have a full-
fledged employee benefit plan instituted and that if he or she
fails to do so, he or she has opted for an IRA instead and should
be penalized.

That assumption is wrong in a great many instances. It
should be perfectly obvious to you that in many small businesses
10% owners do not as a practical matter control the policy of the
firm with respect to fringe benefits. In this respect they are
in much the same position as employees. There is no justification
for penalizing them on the pretense that they have a choice em-
ployees do not.

In addition, in many businesses the margin between
revenue and ordinary expenses is too small to make it possible to
institute qualified retirement plans - with their substantial ad-
ministrative costs. As I am sure you are aware, the smaller the
business, the greater the per-participant cost of ERISA compliance.
And many employers have found employees simply prefer to receive
their compensation in wages rather than pension contributions.

There are other problems with Section 306' outrageous
treatment of people who have-some equity interest in a small busi-
ness. At Congress' invitation, many 10% partners and minority
shareholders in businesses that do not have qualified plans
opened IRA accounts. Mutual funds, savings banks and insurance
companies, among other institutions that service small investors,
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expended considerable startup costs to accoinodate theme investors
in the good-faith expectation that the accounts would be long
lived. Those costs will now be charged to someone. Will it be
the minority owners you choose to discriminate against? in some
cases, the IRA account contracts so provide. Are you being fair
to minority equity owners of small businesses by setting them up-
for this patent injustice?

I think Section 306 is part of a bigger picture. The
rich in our society get enormous, tax-deductible perquisites:
company cars, country clubs, medical plans, life insurance, etc.
Having excess money, they can often invest in tax-saving schemes
and acquire great wealth. The not so poor get all kinds of tax-
financed and private benefits, ranging from Medicaid to tuition-
free college educations for their kids. (Government employees
get similar benefits.) The small entrepreneur gets none of the
above. He's (or she's) being squeezed. Why should such people
be discriminatorily deprived of a modest incentive to put some
money away for retirement?

The antipathy to small business reflected in Section 306
and the outrageous discrimination that it establishes seems to me
both unprincipled and unfair. If you believe that pension plans
should be mandatory, then they should be mandatory nationwide.
If you believe that the IRA was a bad idea, then it ought to be
repealed - nationwide. You ought not take off after a segment of
the employer group, especially where, as here, the enormous
variety of businesses affected (not all of them necessarily small)
makes it absolutely certain that the paradigm you have in mind
(the equity owner who readily could but does not establish a
qualified plan because he or she prefers an IRA) will occur in
only a few instances.

I urge you to expand the scope of Section 263 to delete
the provision of ERISA prohibiting refunds of mistaken contributions.
And I urge you to eliminate Section 306 of the bill.

I have taken the liberty of sending a copy of this letter
to Mr. Frank Cummings, Chairman of the Subcommittee on Pension,
Welfare and Related Plans of the American Bar Association Labor Law
Section.

Very truly youzs,

., i^ . / % k1L

Georg 4B. Driesen

gbd/jat
cc: Frank Cummings, Esq.
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San Diego, Ca.,

August 13, 1978

Dear Senators

Today I have read the Congressional Record of

August 2, 1978, page S.12383 on private pensions.

It is too late to send the enclosures into

Michael Stern so I am sending this direct to you.

I am 81 years old, a veteran of World War 1 with

a service connected award of compensation but

without any pension and now the meager Carpenter

Pension of Just $.50 (fifty cents) a day.

My Army serial number is #829726.

Sincerely,

Rudolph J. Ellingsen

Enos 4

Address,
1551 Felepar Street
San Diego, Ca. 92109 "In,

04
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January I. 1971.

Dear Sir and brother:

As we have reported to you several times in the past, Section S4C of the Constitution
and Laws provides that the amount of pession (payable from the Brotherhood) will be
established by the General Executive Board. The amount is determined baud upon the In-
Come to the Fund. The lasL Changart . tiosan amoungZn uAL effecgnjAn Ljnar .L9..
ALJ'a1iinuw.our cureaLt).eft 6jJjjjjMjPaotb.wa Adpted--

Since 1976 more than 8,000 member have been added to the pension list. The increase
i the number of pensipued members has been following the estimated 6fures almost ex-

actly. At the same time the beneficial membership of the United Brotherhood has been
dropping. largely reflecting the drop in construction jobs for the last few years. There ore
ther is less money added to the Penson Fund each month.

The General Executie Bowrd recently met and received an updated report on the status
of the Fund. After careful study of sli the possibk actions which coul be taken, the Board
determined that the highest possib benefit which could be supported at this time is $14=00...

hb--e $42 per quarter.

Thertore, effective with the Arst quarter In 1978 the amomt of the Brotherhood's
pension will be Axed at 542 per quarter until Iurthee notice.

Secretary. Chairman.
General Executi'e Board. Generl Stecutive Board.

'0^ 11 ea 0 -
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-. WIftLAM IK55LL. *0e am_,? . ....of rl i.."1:J.1=7, I. 4 0 00 ..

Dear Sir and Brother:

In our Informational Bulletin of February 1. 1973, which we furnished to all benefcial
Local Unions for mailing to all their members, we advised that expenditures resulting from
increased monthly pension benefits together with a drastic increase in the number of pen-
sioners had consumed all reseres in the Pension Fund.

We notified the members that it would, therefore, be necessary to reduce the monthly
pension benefit to be commensurate with Pension Fund income unless the members voted an
increase in per capita tax to provide the necessary Pension Fund incogpe so that we could
endeavor to continue to pay a Pension benefit of Z k

By action of the General Executive Board and upo-n the recommendation of an Ad-
visory Committee. a reftrendum was conducted in accordance with the Constitution and
Laws of the United Brotherhood ivhich proposed an amendment to Section 43 D of the
Constitution and Laws to increase the per capita tax payable on behalf of all beneficial
amnbers by $1.25 per month, which our actuaries projected c,ud be sufficient to support
the $3000 monthly Pension payment for the next ten years if our beneficial membership did
not substantially de-rease.

Voting was completed and returns were made to the General Secretary by March 15,
1973.

The Tabulating Committee appointed to tally the vote haa submitted its report under
date of March 22. 1973

The Tabulatilg Committee counted a total of 122.265 votes. Of these 60,176 votes were
cast for the proposed increase in per capita tax, but 62.089 votes uere cast against it. Thus,
the Proposition lost and the per capita tax remains unchanged.

It Is, therefore. no% necessary that the monthly Pension benefit payable under the Con-
stitution and Laws -, se .A efisctive Anril I. 197-t in accordance with current Pension
Fund Income.

The Pension benefit pa) able for each quarter in the future will be based on the Pension
Fund income during the preceding quarter. The [unds ai_4lald1;_ f %r_ efen " nLLLt

r js C, .,n Ln .ro. ;6&00 for the uarter beginning
April , 1973. ,No reserve is currently ntcinfmaintamned in the Pension run.

Our actarcs advise us that further reductions in the Pension benefit payment will
have to be nude in the future. As we informed you in our February 1. 1973 Informational
Bulktin. because of the constantly increasing number of members on the Pensin rolls
unless additional fund are peov'ded it will be necessary o~er the nc'et ten year period to
gradually reduce the Pensin-i benefit If. in the meantime, our beneficial menbership, whose
per capita tax support% she Pensi,,n Fund. should show a substantial decrease, stili further
reductions in the Pension benefit payment may be necessary.

We regret the necessity e-f reducing the Pension benefit but we can only pay out in btne-
fits the income we rectivt for the Pension Fund uder S.ction 45 D nfthe Constitution
and Laws. and we are bound by the sote of the members as expressed in the referendum
with respect to the amount of per capita ta.

Fraternally yours.
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STATEMENT OF PETER L. FABER
AT A HEARING ON PROPOSALS TO IMPROVE

THE EMPLOYEE RETIREMENT INCOME SECURITY ACT
OF 1974

AUGUST 15 - 17, 1978

My name is Peter L. Faber. I am a lawyer in private

practice and am a partner in the law firm of Harter, Secrest &

Emery in Roclester, New York. I specialize in tax law and a

good part of my practice is concerned with employee benefit

plans. I am a former chairman of the Tax Section of the New

York State Bar Association and am now a member of the Section's

Executive Cimmittee and Committee on Employee Benefits.

My firm represents over 200 qualified pension and profit

sharing plans, ranging from plans established by businesses

with only one employee to large industry-wide plans. Most of

our clients are small businesses, and I appear before you today

to present a view of the impact S.3017 would have on pension

and profit sharing plans maintained by small businesses, on

which so many of our workers rely for retirement income.

Let me begin by stating unequivocally that, in my view,

ERISA has been a disaster. Although undoubtedly

well-intentioned, many of its provisions were poorly thought

out and drafted. It abounds with inconsistencies, ambiguities,

and, most of all, complexities. Members of Congress have

frequently congratulated themselves for taking such impressive

steps to protect pension rights. If they had to draft and

administer pension and profit sharing plans to meet its many
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obscure requirements, they would be less proud of their work

product. I dare say they would be embarrassed by it.

Little thought was given in drafting ERISA to the

difficulty and expense of compliance, particularly for small

businesses. Almost all of my clients have complained bitterly

to me about the increasing cost of ERISA compliance. Many

plans we represent have already been terminated, and many more

will be before the year is out.

Consider for a moment what has been necessary to bring

plan language into compliance with the law. ERISA established

a series of deadlines for amending plans to meet its many

requirements. Each plan had to be completely restated because

the technical changes were so numerous. The l&w required

restatements to be made at a time when the Internal Revenue

Service and Labor Department had not issued final regulations.

In fact, many plans had to be amended before proposed

regulations were available. After the original restatement was

submitted to the Internal Revenue Service, a second amendment

was usually required to make technical changes demanded by the

Service as a condition of issuing a favorable determination

letter. Many plans were amended a third and even a fourth time

because, upon reflection, the company's management or their

professional advisors had second thoughts on how to handle

technical problems posed by the law. Earlier this year, the

Internal Revenue Service announced that still another amendment

-2-
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would be necessary for each plan in order to meet the final

regulations, which by now have been issued with respect to most

ERISA provisions. Since most plans were restated and later

amended before final regulations were out, most plans will have

to be amended once again before the end of the year. Every

time a plan is amended, additional expenses are incurred;

These include legal fees for drafting the amendment and

submitting it to the Internal Revenue Service, accounting fees

for preparing schedules to be submitted to the Service along

with the plan, and, frequently, actuarial fees for preparing

the required supporting actuarial data. These expenses are a

mild irritant to the large publicly held corporation; to a

small business, they are a substantial item and may lead to the

termination of the plan. In addition to expenses already

incurred, many of my clients have indicated a feeling that

further changes will be required in the future as Congress and

the administrative agencies change their requirements. I wish

I could advise my clients that an end to the changes is in

sight, but unfortunately I cannot. Many small businessmen are

terminating plans because they just don't have the time or

money to cope with the never-ending stream of directives

emanating from Washington.

I and other professionals in the field have been disturbed

at the tendency of Congress to critize the Internal Revenue

Service and Labor Department for issuing complicated

.3-
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regulations and reporting forms under ERISA. Compliance with

ERISA has, indeed, been difficult, but the principal fault does

not lie with the dedicated and capable personnel at these two

agencies. It lies squarely with Congress. Although one can

quarrel with specific regulations, in general the Service and

Labor Department have made valiant efforts to simplify plan

administration. Unfortunately, it would be hard to produce a

readable and administrable set of regulations implementing many

of ERISA's requirements.

ERISA's reporting and disclosure requirements are

burdensome and unnecessary. The cost and aggravation of

preparing numerous documents that employees and government

officials will never read is infuriating to the small

businessman. Aside from the annual reports and supplementary

statements, the requirement that notices be given to plan

participants and other persons when a plan is submitted to the

Internal Revenue Service helps noone but paper manufacturers.

In my practice, we have amended over 200 plans and submitted

them to the Internal Revenue Service, in each case posting the

required notice to participants. I am not aware of a single

instance in which : participant or beneficiary availed himself

of the opportunity to comment on the submission.

Although ERISA added certain elements to the protection of

participants and beneficiaries in the fiduciary responsibility

area by giving the Labor Departiuent a more active role in

-4-
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enforcement and in specifically prohibiting certain

transactions deemed to have a potential for abuse without

regard to fairness, this could have been done in a much simpler

manner. Although the fiduciary responsibility provisions are,

by and large, unexceptionable, I seriously question whether

they were necessary. Almost all pension and profit sharing

plans were operated as trusts, and the trustees were held

accountable under existing law to strict principles of

fiduciary responsibility. Although they were not technically

trustees, it was abundantly clear that company management

personnel involved in plan administration were legally required

to administer the plan in accordance with its objectives which,

under the Internal Revenue Code, had to be for the exclusive

benefit of participants and beneficiaries.

Proponents of pension reform legislation exaggerated the

extent of the problem. In my experience and that of other

professionals in the field, instances of abuse of employee

rights under prior law were rare indeed. ERISA was aimed at

the infinitesimal number of plans which were dishonestly or

improperly run. Unfortunately, it.has seriously impaired the

operations of the overwhelming majority of plans which were

well designed and honestly administered.

Let me now turn to the specific provisions of S.3017.

Some parts of the Bill deserve praise.

-5-
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Without commenting on the details of the provisions of the

Bill that would consolidate the administration of plans in a

single agency, their objective should be applauded. Dual

jurisdiction of the Labor and Treasury Departments, which arose

from a silly squabble between two congressional committees,

should be given a not necessarily decent burial. The Treasury

and Labor Departments deserve high praise for attempting to

work out a sensible and efficient regulatory scheme within such

an absurd framework.

Section 274 of the Act, which would reverse the Daniel

case and provide that the interest of an employee in most

employee benefit plans is not a security, should be enacted,

although it mignt be tightened by revising the language to

include thrift and other plans in which participation (or some

elements of participation) is voluntary. Retirement plans are

regulated by enough government agencies as it is, and the court

decision which added the Securities and Exchange Commission to

the list did a service to noone.

The elimination of some of the more burdensome and

unnecessary reporting and disclosure requirements is a step in

the right direction.

Clarifying the status of reciprocal agreements between

collectively bargained plans would eliminate a major area of

uncertainty from present law. Section 231 of the Bill, which

would amend ERISA S209 to allow such reciprocal agreements,

-6-
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should go further and specifically provide that it is an

exception to the rule of ERISA S208 that an amount not be

"transferred" from one plan to another unless certain

requirements are met. This provision and its counterpart in

the Internal Revenue Code, which were intended to prevent

losses to employees when plans merge, literally apply to

transfers pursuant to reciprocal agreements. Although

government officials with whom I have discussed this agree that

such a result was not intended, they have expressed doubt as to

their ability to avo4d reaching it under the present statute.

Unfortunately, many of the provisions of S.3017 are as

poorly thought out as were the original provisions of ERISA.

Some will do little to improve the law while others will make

it infinitely worse.

The basic drafting approach is questionable. Instead of

eliminating the dual set of rules in ERISA and the Internal

Revenue Code, the Bill creates its own sets of rules and

requires, in S2, that the Secretaries of the Treasury and Labor

within 90 days after enactment submit to the Congress a draft

of conforming changes in the Code and ERISA. Presumably, we

will now have three statutes covering the same material instead

of only two. Maybe the two agencies will be able to conform

the three laws, but maybe they will not. The instances in

which Congress forgot to put counterpart provisions in the

Internal Revenue Code with the result that provisions in ERISA

-7-
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were inoperable (e.g. the provisions relating to the return of

contributions to the employer) does not inspire one with

confidence. It would be better to put all provisions relating

to the subject matter in the Internal Revenue Code and simply

repeal their counterparts in other laws.

Section 238 of the Bill would amend the joint and survivor

annuity provisions of ERISA to broaden their coverage.

The joint and survivor annuity provisions of present law

go far beyond what is necessary to accomplish their purpose,

and the one thing they do not need is to be expanded. They

provide that, if an annuity is available, whether as the normal

or an optional form of benefit, the standard benefit under a

plan must be a joint and survivor annuity if a participant is

married unless the participant elects otherwise. The Internal

Revenue Service and Labor Department have developed detailed

election procedures to implement these rules. Apparently,

Congress felt that participants were unwittingly doing their

surviving spouses out of benefits by electing life annuity

pensions under which payments stopped when they died. The

ERISA requirements went far beyond what was needed to cure the

problem, if, indeed, a problem existed. Many plans, although

providing that life annuities are optional benefit forms, do

not make them the standard forms. If a participant indicates

that his preferred form of benefit is a lump sum or a series of

payments guaranteed for a priod oi time without regard to how

-8-
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long he lives, there is no reason in the world why his employer

should have to notify him of the availability of a joint and

survivor annuity form of benefit. His spouse will not be

prejudiced by his choice of benefit.

S.3017 would expand the joint and survivor annuity

requirements far beyond the bounds needed to deal with the

problem with which Congress was concerned. They would require

the payment of an annuity to a participant's spouse without

regard to the participant's wishes. At least present law gives

the participant a choice. In many situations, it is desirable

for one reason or another that benefits under a pension or

profit sharing plan not be paid to the participant's spouse.

This would be the case if the spouse was incompetent, in which

case benefits might be better paid to a trustee for her

benefit, or if the spouse was extremely wealthy in her own

right, in which case sensible financial and tax planning might

dictate the choice of another beneficiary for the participant's

interest. The proposed Bill would require benefits to be paid

to the spouse under certain circumstances even where this

defeated sensible financial planning objectives. In fact, the

proposed changes would require the payments to a surviving

spouse even if serious marital difficulties had developed.

The Bill would also require a joint and survivor annuity

to be paid in some situations in which a person is at least 50%

vested in his accrued benefit under the plan, even if the plan

-9-
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does not provide for the payment of benefits in the form of an

annuity. If an annuity is not available as an option under the

plan, the danger of an inadvertent cutoff of the spouse's

benefits by an ill-informed participant would not be present.

Rather than expand the joint and survivor annuity

requirements, they should be contracted. A more constructive

amendment would be to make the election procedures wholly

inapplicable unless a participant expressed an interest in

receiving a life annuity form of benefit. Only in this case

would there be a possibility that his spouse would lose

benefits '. he died prematurely. If a participant expressed an

interest in receiving a life annuity, it would be appropriate

to require that he be notified of the joint and survivor

annuity form of benefit and be given an opportunity to elect

another form if he so desired. Oi.4he other hand, if the

participant's preferred benefit form was a lump sum or payments

guaranteed for a period of years, there would be no reason to

bring the elaborate election procedures set forth in the

regulations into play.

Section 238(a) of the Act would impose unnecessary tax

liabilities on the estates of many participants. It would

require the payment of the surviving spouse benefit where the

plan did not provide for an annuity option to be made in a lump

sum to the survivitig spouse. Under Section 2039(c) of the

Internal Revenue Code, as amended by the Tax Reform Act of
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1976, lump sum distributions from a qualified pension or profit

sharing plan are subject to estate tax, while distributions

paid over more than one taxable year are not. By requiring

payment in a lump sum, the proposed change would require the

benefit to be subject to estate tax. This makes no sense at

all and should be deleted from the Bill.

It has been suggested that the joint and suvivor annuity

requirements should be dropped entirely from defined

contribution plans such as profit sharing and money purchase

pension plans. If Congress is still concerned about the

possibility that participants might unwittingly cut off their

spouses from benefits, I would disagree with those advocating

elimination of the requirement from defined contribution plans.

I do believe, however, that the notice and election procedures

should not come into play unless a participant indicates at the

outset that he would like to receive his benefits in the form

of a life annuity.

The proposed changes to the joint and survivor annuity

provisions amount to still another example of well intentioned

but misguided meddling with the retirement plan system that

will result in still another round of plan amendments. The

social good to be gained from their enactment would be dubious

at best, and the cost in terms of legal, accounting and

actuarial fees necessary to amend thousands of plans throughout

the country would be out of proportion to the benefits.

-11-
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Section 303 of the Bill, which would allow employees who

participate in qualified plans to deduct contributions to those

plans within certain limits, would be a step in the right

direction. The present rule, which prevents employees from

deducting contributions to individual retirement accounts if

they participate in qualified plans even though no employer

contributions are made for them under the plan in which they

participate or they are not vested in their accounts is unfair.

Unfortunately, the Bill, in order to prevent discrimination

against employees who participate in plans that do not allow

employee contributions, would amend S401 of the Code to require

all plans to accept employee contributions. This is a poor way

to approach the problem. Many plans do not allow employee

voluntary contributions because to do so would result in

administrative expense and potential liability for those

persons responsible for investing employees' money. Rather

than require plans to take on this added administrative burden,

it would make more sense to allow participants in qualified

plans to establish individual retirement accounts just as

persons who are not participants can do. The more rigorous

contribution limits set forth in the Bill could be applied to

persons who already participate in qualified plans. The

proposed amendment to S401 to require plans to accept employee

contributions would be still another change that would require

legal and accounting fees and the submission of the plan to the

-12-
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Internal Revenue Service.

The Bill would encourage employers to establish and

improve plans by providing income tax credits. These are

artificial devices. It is somewhat ironic for a Congress that

has done so much to discourage employers from establishing and

improving plans to now turn around and, without eliminating the

provisions of the law that have caused thv problem, to create

an artificial incentive by permitting a tax credit having no

relation to the corporation's real net income. I would submit

that the way to encourage employers to establish or improve

plans is to eliminate complexities and ambiguities from the law

and not to add still more.

The determination of what is an "improved plan' for

purposes of the new credit under proposed S44D of the Internal

Revenue Code will result in still more detailed regulations and

technical requirements.

The statutory language pertaining to the credits could use

some refinement. Section 44D seems to say that the credit will

be available for any year in which an approved plan is

Maintainedd, which would seem to include years after the

improvement is made, although I can't imagine that this is

intended by the proponents of the Bill. Employers frequently

establish and amend plans toward the end of their taxable year.

If this done, it would presumably be necessary to get a ruling

from the Employee Benefits Commission that the plan meets the

-13-
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requirements of Section 44C or D. If the Commission takes as

long to process applications for approval as does the Internal

Revenue Service, employers may not be in a position to know

their tax liability when their tax returns are due. If

certification by the Commission is to be a prerequisite for

claiming the credit, at the very least an automatic extension

of time to file tax returns should be allowed.

Section 306 of the Act would deny the privilege of

establishing individual retirement accounts to persons owning

10% or more of a business (whether incorporated or

unincorporated) or who are officers of corporations. This is

just one more example of discrimination against small

businessmen that so pervades the tax laws.

A self-employed person or an owner of a small corporation

with no employees other than himself may not want to spend the

money to establish a qualified retirement plan. Such a person

should be allowed to form an individual retirement account and

deduct contributions to it.

The Bill's denial of individual retirement account

benefits to owners of businesses would not be limited to the

earnings of the businesses they owned. A person who is

employed by a corporation that does not have a retirement plan

and of which he is not a substantial owner should not be denied

the privilege of contributing to an IRA with respect to his

income from the business simply because he is the principal

-14-
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owner of another business the income of which is not considered

in determining individual retirement account contributions.

Further, tax consequences should not flow from whether a person

is an "officer" of a corporation. Many corporate offices are

held by people who have no real say in the operation of the

business (e.g. assistant secretaries of banks, who are

typically fairly low level middle management employees) or are

nominal. It is common in states requiring more than one

officer for a professional corporation that the spouse of a

professional engaged in the solo practice of medicine or law in

the corporate form will be secretary of the corporation.

Although technically an "officer" of the corporation, the

spouse will normally not receive any compensation for his or

her efforts. If the holder of such an office has another

occupation and earns money from it, there is no reason why he

or she should not be able to establish an individual retirement

account with respect to earnings of the other occupation.

In conclusion, I would submit that Congress should stop

making minor amendments to the laws affecting pension and

profit sharing plans. Unless it contemplates significant

changes, it should let ERISA sink in awhile so that people can

get used to it. The constant "improvement" of the law will

only result in more plan terminations. In recent years, we

have seen a continuous string of proposals to change the

pension and profit sharing plan laws. The proponents of these

-15-
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changes seem blissfully unaware of the chaos they are causing.

Any change requiring an amended plan results in increased

administrative, legal, accounting, and other costs. This may

not be a problem for the large corporation, but it is a

significant one for the small businessman. Any amendment of a

plan, no matter how simple, is bound to result in legal fees of

at least several hundred dollars when the drafting and

submission of the amendment to the Internal Revenue Service are

completed. Moreover, it can be expected that two amendments

may be necessary for those changes other than the very

simplest, since the Internal Revenue Service on submission is

likely to require further technical changes to conform with its

notion of the law's requirements. This does not include the

further cost resulting from the need to explain the amendments

to the employees and to file whatever reporting and disclosure

documents are necessary.

Improvements to the law should be confined to correcting

mistakes, of which there are many, and eliminating anbiguities.

With respect to mistakes in the law, the Committee on

Employee Benefits of the Section of Taxation of the American

Bar Association has prepared a detailed report pointing out

over fifty errors in ERISA. This report should be required

reading for all members of Congress and their staffs. A

technical corrections bill is sorely needed in the employee

benefit plans area.

-16-
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With respect to ambiguity, Congress might consider

addressing itself to some of the consequences of requiring

plans of related employers to be treated as a single plan.

This requirement is wholly unsuited to profit sharing plans

which allow contributions to be made at the discretion of the

corporation's board of directors. Assume, for example, that

two corporations are both owned by the same person. One makes

substantial profits and the other does not. Is it permissible

under ERISA for the profitable corporation to contribute to its

plan and for the unprofitable corporation not to do so if thc

employees of the unprofitable corporation are in general lower

paid than those of the profitable corporation? Can

contributions be set at a uniform percentage of profits for

each company? This is a very practical problem that the

general pronouncements of ERISA shed no light on whatsoever.

Finally, let me urge that any further changes to the laws

be expressed in simple language. If the Internal Revenue Code

is a disgrace, as has been suggested by some, it is because it

is too complicated to be understood by experts, much less

laymen, and not because it is unfair. Congressmen, who, for

the most part, are well-informed laymen, have a duty to their

constituents to read the language of bills they vote on. If

you cannot understand the statute prepared by the committee

staff, don't take the word of the draftsman that it does what

you want it to do. If you cannot understand it, the chances

are that most people in the country won't be able to either,

and you should not hesitate to send your staff back to the

drawing board to produce language that is clear and concise.

-17-
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Financial Accounting Standards Board
HIGH RIDGE PARK STAMFORD CONNECTICUT06905 203,329 8401

DONALD J KIRK cpwmw o te Bowc

August 10, 1978

The Honorable Harrison A. Williams, Jr.
Chairman
Subcommittee on Labor
Committee on Human Resources
United States Senate
352 Russell Senate Office Building
Washington, D.C. 20510

Attention: Steven J. Sacher

Re: ERISA Hearings August 15-17, 1978

Dear Senator Williams:

The Financial Accounting Standards Board (FASB) is pleased
to submit its comments on S.2992 to the Senate Human
Resources Subcommittee on Labor in connection with the
ERISA hearings to be conducted jointly by your Subcommittee
and the Senate Finance Subcommittee on Private Pension Plans
and Employee Fringe Benefits on August 15-17, 1978. The
FASB had earlier submitted similar comments to the latter
Subcommittee.

S.2992 would amend the Internal Revenue Code of 1954 to
require the Secretary of the Treasury to promulgate uniform
standards of accounting an. reporting for pension plans.
Inasmuch as the FASB has on its agenda a project to establish
accounting and reporting standards for defined benefit
pension plans ("pension plans"), it is the judgment of the
Board that S.2992 is not needed.

As the enclosed comments more fully explain, the Board is
well along on its project following extensive due process
procedures that ensure broad public participation (described
on pages 3 and 4 of the comments). The Board expects to
issue its final standards in time to apply to the preparation
of pension plan financial statements for 1979. Throughout
its deliberations the Board has worked closely with both
the Department of Labor and the American Academy of Actuaries,
and it continues to do so.
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The Honorable Harrison A. Williams, Jr.
August 10, 1978
Page Two

The enclosed comments were submitted to Senator Bentsen's
Subcommittee on June 30, 1978. Since that time, the Board
has received a final draft of proposed recommendations of
the American Academy of Actuaries regarding the calculation
of the actuarial present value of accrued benefits, and the
FASB staff has informally reviewed a draft of the Department
of Labor's proposed instructions to a revised Schedule B to
Form 5500. Since June 30, also, the Board has continued its
deliberations on pension plan accounting at three public
meetings of the Board, reaching initial decisions on the
following matters, among others:

That the primary objective of financial statements of
a pension plan should be to provide financial informa-
tion that is useful in assessing the security for the
payment, when due, of participants' benefits.

" That investments in securities and real estate should
be reported at their current value.

" That operating assets should be reported at cost less
accumulated depreciation.

" That the infoLnnation about benefits to be reported in
a plan's financial statements should be determined on
the assumption that the plan is an ongoing plan (as
opposed to an immediate termination assumption).

" That plans in similar circumstances should use a uniform
basic method for determining the information about plan
benefits to be included in plan financial statements.

• That the accrual basis (rather than the cash basis) should
be followed in preparing plan financial statements.

Data as of a date preceding that of the financial state-
ments may be used to determine the benefit information
provided the results obtained do not differ materially
from those that would otherwise be determined using data
as of the date of the financial statements.

* That information about both vested and nonvested benefits
should be presented.

The foregoing initial decisions have been made without
distinguishing between plans having particular characteristics
(e.g., small vs. large plans, public vs. private plans).
Whether those decisions should be applicable to all plans
or only to certain plans will be considered at a future
Board meeting. An additional six public Board meetings on
pension plan accounting are scheduled between now and the
end of October.
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The Honorable Harrison A. Williams, Jr.
August 10, 1978
Page Three

At the conclusion of its deliberations, the Board will
determine whether there is a need to solicit additional
public comment or whether it can proceed directly to
final rulemaking. Either way, a final pronouncement is
expected to be issued no later than the early part of
1979.

The Board would be pleased to provide additional informa-
tion about its project to your Subcommittee, and I would
be pleased to meet with you, with Senator Bentsen, and
with members of your Subcommittees if you feel that wiil
be helpful. I am confident that the standards of accounting
and reporting that will be adopted by the FASB will,
consistent with the objectives of ERISA, provide meaningful
information to plan participants and other users of plan
financial statements, and thereby serve the public interest.

Sincerely,

Donald J. Kirk

DJK/slh

cc: Senator Lloyd Bentsen, Chairman
Subcommittee on Private Pension
Plans and Employee Fringe Benefits

The Honorable W. Michael Blumenthal, Secretary
of the Treasury

The Honorable Ray Marshall, Secretary of Labor

The Honorable Harold M. Williams, Chairman
Securities and Exchange Commission

Mr. Wallace E. Olson, President,
American Institute of Certified Public Accountants

Mr. Edwin Boynton, American ACademy of Actuaries

Mr. Ira Cohen, Department of the Treasury

Mr. Ian Lanoff, Department of Labor

Mr. A. Clarence Sampson, Securities and Exchangq Commission

Mr. Fred Stuckwisch, Department of Labor
Mr. Thomas Woodruff, Department of Labor
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Comments of the

Financial Accounting Standards Board

on

S. 2992

June 30, 1978

Introduction

The Financial Accounting Standards Board ("FASB" or the "Board") welcomes

the opportunity to submit these Convents on S.2992 (the "Bill") to the

Subcommittee on Private Pension Plans and Employee Fringe Benefits ("the

Subcomittee") of the Conmittee on Finance of the U.S. Senate.

The Board is aware of and shares the concerns that have resulted in the

Bill. In 1974, the Board placed two projects on its technical agenda to

improve financial reporting relating to pension plans. (Those projects

are more fully described in subsequent paragraphs.) Significant progress

has been made by the Board to respond, in a responsible manner, to the

need for improved financial reporting. It is the Board's belief that

resolution of issues relating to reporting the assets and liabilities of

peniion plans should remain with the private sector's standard-setting

process, which, with the oversight of the Securities and Exchange Com-

mission (the "SEC"), has worked successfully for forty years.

33-549 0 - 18 - 76
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Establishing Financial Accounting Standards

The FASS Is the authoritative professional -body designated by the American

Institute of Certified Public Accountants and recognized by the SEC to

establish and improve financial accounting and reporting standards. It

Is widely endorsed by the accounting profession, the financial and

business community, accounting educators, and others. The FASO does not

set auditing standards or regulate auditing, which involves examining

financial statements for the purpose of expressing an opinion as to

whether they are presented fairly in conformity with generally accepted

accounting standards.

As the Independent, full-time financial accounting standard-setting

body, the FASS is primrily concerned with the Bill's provision that the

Secretary of the Treasury establish uniform standards for calculating -

and reporting the assets and liabilities of pension plans. Although the

Sill would amend Section 412 of the Internal Revenue Code, which describes

the minimum funding standards for plans, the Board presumes that the

Bill's use of the word "reporting" is not limited to reporting to the

Internal Revenue Service but Is also intended to encompass general-

purpose external financial reporting. That presumption is based on

certain of Senator Bentsen's remarks in introducing the Bill. In those

remarks, he referred to *the numbers that are reported in the accounting

and actuarial reports of pension plans." The nature of the accompanying

articles inserted Into the Congressional Record when the Bill was intro-

duced, and the wording of the press release announcing the Subcommittee's

June 14 hearings also appear to support a broad Inte-pretation of "reporting."
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In. the Board's opinion, the private sector's system for setting finan-

cial accounting standards, as it has evolved and is evolving, is success-

fully serving the public interest. The Board is not aware of any evidence

that substituting the Secretary of the Treasury for the Board as the

authoritative body to set accounting standards for pension plan financial

statements would better serve the public Interest. The private sector

is proceeding to establish accounting standards for financial reporting

by defined benefit pension plans. A brief history of the Board's efforts

in that regard follows.

FAS8 Project on Oefined Benefit Pension Plans

In recognition of the financial reporting requirements for most employee

plans as a result of the Employee Retirement Income Security Act of 1974

('ERISA'), the significance of both the assets held by pension plans and

the benefits accumulated by participants in those plans, and the diversity

of existing accounting and reporting practices of employee benefit

plans, the FAS8 placed on its technical agenda in November 1974 a project

on accounting and reporting for employee Oenefit plans. The Board's due

process procedures art similar to those required by the Administrative

Procedures Act and Include appointment of a task force of experts for

each major project,* preparation and publication of a neutral and comprehensive

Oiscussion Memorandum ('OM') analyzing issues related to a project,

*'The Board also Invites individuals from various governmental agencies to
meetings of Its task forces. Regarding the project. relating to pensions,
thqse individuals have included representatives from the Deoartment of Labor,
the Pension Benefit Guaranty Corporation, the Cost-Accounting Standards
Board, the Securities and Exchange Commission, and the House Pension Task
Force.
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solicitation of written comments on the Issues in the ON, and holding a

public hearing on the subject. The Board received 104 position papers

in response to the OM on employee benefit plans* and heard 23 presentations

at its public hearing.

An Exposure Draft ("ED') of a proposed Statement on *Accounting and

Reporting by Defined Benefit Pension Plans* was issued on April 14,

1977,.* and coemnts on it were solicited. In the Board's opinion, the

final Statement for this project should satisfy the Bill's requirement

for the promulgation of "uniform standards for calculating and reporting

the assets and liabilities of pension plans and for disclosing the

actuarial assumptions used in such calculations."

To date, the Board has received approximately 700 letters of comment in

response to the ED. The Board would be pleased to provide copies of

those letters to the Subconmittee, should they be desired.

ERISA requires that private plans annually provide certain financial and

actuarial Information to the Departament of Labor ("DOL) and a summary

of that Information is to be provided to participants. Because of those

requirements, many letters of comment have expressed the view, which the

Board shares, that to avoid duplication of efforts on the part of preparers

and to avoid confusion on the part of users of the respective information,

it would be beneficial if the standards developed by the FAS8 for general-

purpose external financial reporting purposes were acceptable to the DOL

for its reporting needs.

Th-e SubTcomEee's staff has been provided with a copy of the ON Issued on
October 6, 1975. Additional copies can be provided, should the Subcomittee
so desire.

"The Subcommittee's staff has been provided with a copy of the ED. If desired,
additional copies can be oro.vided.
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From the beginning of the FAS8 project, the Board has communicated with

the DOL. The Board believes that a cooperative effort with the DOL is

in the public interest. The Board is also working with the actuarial

profession (through the American Academy of Actuaries) to resolve certain

concerns expressed by respondents to the ED. With the cooperation of those

groups, substantial progress has been made since the ED was issued.

Recently, FASB staff met with a representative of the American Academy

of Actuaries ("Academy"), and the Board met with a representative of the

DOL. The purpose of each meeting was to discuss informally the current

views of the respective organization on certain critical issues related

to the project. The Board is encouraged by the results of those meetings

and expects to receive within the next month formal statements of the

views of those organizations. The substance of those views Is described

in the written statements those organizations have made to the Subcommittee.

After considering the formal statements of the Academy and the DOL, the

Board will begin final deliberations this summer on a Statement of

accounting standards for reporting by defined benefit pension plans. In

preparing for those deliberations, the Board would welcome the views of

the Subcommittee regarding any or all of the issues facing the Board.

Deliberations of the Board are held in "sunshine," and representatives

of the Subcommittee are welcome to observe those deliberations, should

they so desire. The Scard expects that its deliberations will be com-

pleted in time for a final Statement to be applicable to the preparation

of plan financial statements for 1979.
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FAS8 Project on Accountino by Ewloyers for Pension Plans

Although the wording of the 5ll is unclear as to whether It is intended

to encompass the reporting by employers for their pension plans, the

issues enumerated in the Comittee's June 6, 1978 press release an-

nouncing the hearing clearly Indicate the Subcomittee's interest in the

reporting by the employer.

In addition to its project on accounting by the plans themselves, the

Board has on its technical agenda a project on accounting by employers

for pension plans. The objective of that project is to reconsider the

requirements of the existing authoritative accounting literature with

regard to accounting by employers for the cost of pension plans. The

basic existing literature is Opinion No. 8, "Accounting for the Cost of

Pension Plans," issued in 1966 by the Accounting Principles Board, the

FASS's predecessor. Supplementing that Opinion is FAS8 Interpretation

No. 3, "Accounting for the Cost of Pension Plans Subject to the Employee

Retirement Income Security Act of 1974."* For companies registered with

the SEC, that agency has an additional reporting requireent--namely,

the disclosure of unfunded past service costs.

In 1975, the task force for this project considered whether there was a

need for any Immediate amendments or additional interpretaticn- of

Opinion No. 8 (FASS Interpretation No. 3 having been previously issued)

as a result of the passage of ERISA. Because many of the proposed areas

for possible interpretations or amendments either required reconsideration

of the fundamental conclusions expressed in the APB pronouncement or were

*The SubciE91ttee's staff has been provided with a copy of the Interpretation.
If desired, additional copies can te provided.
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related to mtters that would be addressed In the project on employee

benefit plans, it was concluded that the FASS would not proceed with

any Interpretations or amendments at that time. At a meeting in 1976,

the task force considered a preliminary outline of a discussion mma-

ranu with regard to reconsideration of Opinion No. 8. However, fol-

lowing the public hearing on accounting and reporting by employee benefit

plans, It was concluded that first priority should be given to establishing

standards for defined benefit pension plans, not only because of ERISA's

reporting requirements but also because a critical issue in the recon-

sideration of Opinion No. 8 is the nature of the employer's obligation

for its pension plans. The possibility of and conditions for a contingent

employer liability insurance program under ERISA have not been decided

by the Pension Benefit Guaranty Corporation. The nature of an employer's

obligation could be significantly affected by such a program. In addition,

the Board has on its technical agenda a project that is intended to

establish a conceptual framework for financial accounting and reporting.

Within that project, the Board is addressing the nature of accounting

liabilities.

Although top priority has been given by the Board to the defined benefit

pension plan project, progress has also been made in resolving issues

related to the project on accounting by employers for pension plans.

Following and perhaps concurrent with the completion of the defined

benefit pension plan project, the Board expects to place a high priority

on completing its due process for reconsidering Opinion No. 8. An

initial phase of that process will be the development of a discussion

memorandum to address the various issues to be resolved. Those issues

will include the issues enumerated in the Subcommittee's press release

that pertain to accounting by employers.
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In addition, the Board will be considering the appropriateness of

issuing, following completion of the defined benefit pension plan pro-

ject, an amendment of the disclosure requirements of Opinion No. 8. The

possible amendment would require uniform disclosures based on the finan-

cial status of the employer's pension plans as reflected in the plans'

financial reports. That amendment would be an interim step that would

be withdrawn when a comrehensive final Statement is issued that addresses

the accounting and reporting by employers for pension plans.

Concluding Comments

The Board is keenly aware of the need to improve financial reporting

relating to pension plans. As highlighted in this submission, the Board

is In the midst of two projects aimed at meeting that need. The Board

is confident that the issues relating to reporting by pension plans and

their sponsors can be effectively resolved by the private sector's

stundard-setting process in a manner that will best serve the public

interest.
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FINANCIAL EXECUTIVES INSTITUTE
e33 THIRD AVENUE, NEW YORK. N Y 10017 9 212 953-0500

CHARGE C ORNMOSTEL

September 5, 1978

.

The Honorable Harrison A. Williams, Jr.
Chairman
Subcommittee on Labor
Committee on Human Resources
United States Senate
352 Russell Senate Office Building
Washington, D. C. 20510

Dear Senator Williams:

Financial Executives Institute (FEI) wishes to comment on
Senate Bill S.2992, which would require the Secretary of the
Treasury to promulgate uniform standards for calculating and
reporting the assets and liabilities of pension plans and
for disclosing the actuarial assumptions used in such cal-
culations.

FEI is a professional organization of independent financial
executives who represent companies in virtually every seg-
ment of the United States economy. FEI strongly supports
maintaining in the private sector the functions of estab-
lishing financial accounting and reporting standards. FEI
believes that the professional organizations responsible for
the standard-setting functions in the private sector have
been effective in meeting the needs of the users of finan-
cial accounting and reporting data.

Specifically, with respect to the objectives of S.2992, the
Financial Accounting Standards Board (FASB) already has under
development uniform standards for accounting and reporting by
defined benefit pension plans. The FASB has followed exten-
sive due process procedures involving input from and dialogue
with the many parties at interest in this area, including
the Department of Labor, and is scheduled to issue a final
Statement of Financial Accounting Standards applicable to
the preparation of pension plan financial statements for 1979.
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Page Two September 5, 1978

FEI believes the FASB's project in this area is responsive
to your concerns for improving the quality of pension ac-
counting and reporting standards, and that the FASB efforts,
with subsequent monitoring of results by both the Securities
and Exchange Commission and the users of the financial re-
ports, should precede further legislation in this area.
Accordingly, we urge that action on Senate Bill S.2992 be
postponed pending completion of the FASB project.

Sincerely,

C. C. Hornbostel

cc: The

The

The

Mr.

Honorable W. Michael Blumenthal
Secretary of the Treasury

Honorable Ray Marshall
Secretary of Labor

Honorable Harold M. Williams, Chairman
Securities and Exchange Commission

Donald J. Kirk, Chairman
Financial Accounting Standards Board

CCH:dmd
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The Honorable Harrison A. Williams, Jr.
United Staes Senator
Russell Senate Office Building, Room 352
Washington. -D.C. 20510

Dear Senators

Our company has been involved in writing insurance and annuity programs
in connection with all types of employee benefits for a long, long time.
An a result, we have been deeply involved in the implementation of ERISA
with respect to these plans. We have been concerned about the duplica-
tion and administrative problems that such a complex piece of legislation
has imposed upon this very important part of our employed citizen's
economic well-being. Thus, we were extremely interested in your pro-
posed ERISA Improvements Act. We have now had an opportunity to review
that proposal and would like to offer a number of comments regarding it.

Generally, we are extremely happy that you have taken the initiative to
clear up some of the duplication ind ambiguity that exists in the present
legislative scheme. We also believe that the single administrative re-
sponsibility concept contained in the proposal to establish an Employees
Benefit Commission has-a great deal of merit. Finally, we think that the
encouragement of plan improvements through improved tax credits is a good
idea.

We would now like to make sore specific cofmsents by section of the bill.

Title Section

I 122 While not critical, the policy statement made in section
S - - 201(a) is very good and we would recommend that this
. . . statement be added.to section 122(d). -This might set a

goal for the Commission of fostering the establishment
, nd operation of employee benef.t.plans.

123(c) We support the concept of consolidating all functions
under the new Employee Benefit Commission (ESC). w-
ever, we would like to say that the P300 appears to be
functioning Smoothly at this time and there would seem

* :to be little reason to transfer this operation into the
Snew organization. Such a move it cause delay@ In

getting the £3. off the ground and result in excessive
costs and, what is wore*, might result in a deterioration
in services from the ?BGC.
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The Honorable Jacob K. Javits
Washington, D. C.
June 23, 1978

Title Section

124(b)(2) The terms "significantly earlier participation" and
"significantly more rapid" are very ambiguous terms
which could result in great confusion in the regula-
tory body charged with carrying it out, as vell as
the industry which must attempt to cope with the
low. As a result, we would encourage Congress to
set out those standards in the bill which they would
hope to achieve as a result ot the inducements granted
in the Act. We suspect that you have some thought of
what those minimms ought to be end it would be good
for everyone to know the goals when they are set.

Il 201 The definition ef "employees' beneficiary association"
contained In 201(b)(!)(B) is too broad in our opinion.
It would bring under ERISA's jurisdiction many kinds
of associations of employees which are more or less
professional organizations which are not directly
related to the employer-employee relationship. We
are not sure what problem in the current definition
this new definition is intended to correct. I am
sure, however, we don't believe that the wide array
of employee associations or professional associations
should be brought into ERISA. If a problem exists
with certain associations which have been formed to
market benefit plans they can probably be addressed
with more 'specific language.

In section 201(b)(2)(8) the statement concerning persons
providing professional services to a plan ought to be
more specific. Again, we would like to know the problem
which t being addressed and perhaps.more-specific langu-
age could be used to clarify the kinds of prohibited
transactions which are being dealt with.

221 We would recomend that the language in section
LT05(c)(3 7 be changed to provide that the penaltyof
$1O for each employee who fails to receive required
information "may be assessed." I do not believe the
penalty should be automatic, but should be one which
is imposed only after a determination that there has
been a lack of reasonable cause.

222 We recommend that the word necessary be deleted from
section 110(1). This would give the Secretary more
flexibility in granting exemptions.
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The Honorable Jacob X. Javits
Washington, D. C.
June 23, 1978

Title Section

231 This section provides a method for portability between
collective bargaining plane. While this has much merit,
we believe that any system for something this complex
should be very specific. In addition, it should address
potential problems which might exist in any such arrange-
ment with the funding requirements of Title 11 of ERISA.

236 This section provides for correcting amendments to plans
which are adopted before final regulations are available.
Apparently, however, it deals only with Title I. We
recommend that such correcting amendments also should
be permitted under Title Ir of ERISA.

238 The joint and survivor annuity provision under ERISA is
already a problem. The entire concept ignores the fact
that a great majority of plan participants have, in
addition to their benefits under s pension plan, group
Iffe insurance which is intended to provide their death
benefit. This amendment would further complicate that
problem by adding many rather mall benefits which are
deferred for many years. The small advantage for plan
participants would be far outweighed by the administra-
tive complexity. In addition, the existing provisions
of ERISA provide that increased costs resulting from
the election can be charged against the participant
This section has been inadvertently deleted under t1e
new section 205 of ERISA.

251 This section is extremely confusing and it would appear
to allow manipulation of fund arrangements without any
overriding need to permit that manipulation. On the
other hand, it could be interpreted to reach an opposite
result. Thus, we think this should be clarified in the
context of the "need" which the drafters were attempting
to deal with.

261 We are opposed to the new section 401(b) of BltSA as
contained in this proposal. We would-prefer that the*
language now contained in section 401(b) of ERISA be
maintained. It is "clear in our mind that the existing
wording deals with the kinds of contracts that insurance
companies issue as opposed to the benefits being provided
by the plan. We would prefer language such as the follow-
ing: "In the case of a plan to which a policy or contract
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The Honorable Jacob K. Javits
Washington, D. C.
June 23, 1978

Title Section

261 is issued by en insurer, the assets of the plan #hall
(cont'd) be deemed to include such policy or contract, Uft shall

not solely by reason of the issuance of the policy be
demed to include any assets of such ineurerr, provided,
however, that this provision shall not apply to any
policy or contract pursuant to which assets &-" main-
tained by the insurer in one or more separate accounts."
Our intent here is to make it clear that we would not
be fiduciaries with respect to amounts held under
contracts out of our general account.

266 This section attempts to give regulatory authority to
the Secretary regarding many of the recently established
multiple employer trusts. We believe, however, that the
language is much too broad and might Include other kinds
of arrangements which should not be subject to federally
established reserve requirements.

303 We believe that this section should make it clear that
the deduction is applicable to voluntary employee con-
tributions and not to mandatory contributions. In

9 addition, we would'racommend that the time the contri-
bution is deemed to have been made is the time of the
due date for the individual's tax return rather than
on the last day of the taxable year.

304 We were not able to determine why the credit would not
be allowed as a carry-forward if it could not be currently
utilized. Perhaps this could be clarified or changed.

Finally, we would like to recomend that - clear statement should be made in
the Act that an employer or plan administrator will not be required to furnish
information with respect to a plan transaction to more than one agency. We
also think that it should be clear in the event of a conflict between the
ZDC regulations and the regulations of any other regulatory agency, that
the regulations of the EBC would take precedence.

In conclusion, we would like to again coend you on having taken an interest
in clarifying and simplifying the problems of ERISA and we would hope that
you might be able to obtain passage of this legislation in the near future.

Sincerely,

Hilton F. Svtanice

dl

cc: Senators Eaegk(on and Danforth and Congressmen Gephardt

American Council of Life Insurance
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Hansn
A. S. Hanson, inc. First International Building, Suite 2020 Daro$s, Texas 75270 Telephone 214-748-0501

WILLIAM N. BRET -.
Chairman of the Board

--~ ."-.-

7 September, 1978
,>1

Senator Harrison A. Williams
352 Russell Senate Office Building CA
Washington, D.C. 20510

Dear Senator Williams:

Enclosed is a report on employer liability that we have Just furnished to
the PBGC, at their request. We believe It offers solutions to the multi-
employer problems and should be most seriously considered by you and your
committee.

With best regards,

Sincerely,

A. S. HANSEN, INC.

William N.

WNB:MAB

Enclosure:

Ah.

co,
IVu.

Offices Throughout the United States
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Comments and Recommendations
by A. S. Hansen, inc.

PENSION BENEFIT GUARANTY CORPORATION
MULTIEMPLOYER STUDY ON

PLAN TERMINATION INSURANCE

August 25, 1978

Copyright 1978 by A. S. Hansen,
150 North Wacker Drive

Chicago, Illinois 60606

inc.,

All rights reserved,
including the right of reproduction
in whole or in part in any form,

except for inclusion of brief quotations in a review.
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Comments and Recommendations
by A. S. Hansen, inc.

PENSION BENEFIT GUARANTY CORPORATION
MULTIENPLOYER STUDY ON

PLAN TERMINATION INSURANCE

The PBGC study on plan termination insurance reconends a change in the defi-

nition of multiemployer plans. If adopted, the new definition would bring

under the PBGC multtemplayer type of plan termination insurance coverage more

plans than ERISA originally contemplated. We agree with and support this con-

cept and recommend that it be expanded even further. Rather than using "multi-
employer" as the category, (that is, two or more employers), we recommend the

category be all plans established under Section 302 of the Labor Relations Act
of 1974 as defined in ERISA -- Section 3, paragraph 16(B), "plans established

or maintained by one or more employers and one or more employee organizations".

The plan sponsor in these cases is a joint board of trustees. This would bring

under the scope of this program plans to which only one employer contributed if

(a) the collective bargaining agreement provided that employer contributions
were required only during the period of the agreement, and (b) a joint board o7

trustees had responsibility for the plan. Hansen's comments and recommendations

are based upon the premise of this redefinition.

Difficulties with PBGC Recommendations

The PBGC study presents thirteen alternative approaches for insuring, or pro-

viding reorganization assistance, for multiemployer plans, with estimated pre-

miums for each. Si relate to the employer liability of up to 30% of net worth

being applicable to terminations of multiemployer plans and six to an alternative

of 100% of net worth being applicable to such plans. The thirteenth alternative

contain. no net worth liability and no benefit insurance, but provides financial

assistance to plans under certain conditions. We recommend that this latter al-

ternative be rejected on the basis that if the PBGC guarantees benefits for single

employer plan participants, (approximately 751T of all participants in qualified

pension plans), it is desirable and in the public interest for a corresponding

guarantee to be available for the 25% of participants belonging to multlemployer

plans (that is, jointly-trusteed plans, even if only one employer is involved).

a-

33-549 0 - 78 - 77
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The other twelve alternatIves all presuppose that the net worth of a terminating

employer will be available, in varying degrees, to guarantee benefits. Whatever

the merits may be for such liability in the case of unilateral single-employer

plans, we believe the net worth liability approach is structurally unsound and
impractical for multiemployer plans and will contribute to their instability.

Our reasons for this conclusion -re:

(a) An individual employer is not a "sponsor" of a jointly-trusteed

or multiemployer plan, as these plans are organized, and as de-

fined in ERISA. A few employer appointees may act as trustees

for these funds, but they do not represent the employer -- they
represent the participants and beneficiaries. Employers are

not responsible at the corporate board-of-directors level for

the design of the program, the investment of the funds, or the

administration of the funds, as they are for plans they sponsor.

(b) Collective bargaining agreements almost invariably provide that

the employer's responsibility is limited to making contributions

based upon a formula related to employee work and selected non-

working periods during the period of the contract. Other than

providing these monies and appropriate reports to a designated

fund agreed to in the collective bargaining agreement, the em-

ployer has no further responsibility. Any ERISA or PBGC modi-
ficatios to this collective bargaining arrangement interferes
with a bargaining process long established in our labor history.
Such interference would restrict the freedom of action of the
employer, employees, and union in the collective bargaining pro-

cess, so that determinations of economic working conditions,
terms of contracts, and union representation will be signifi-
cantly modified.

(c) Most industries which institute multieeployer plans are charac-

terized by significant mobility of employees, with participants

transferring from employer to employer as jobs are completed and

new ones created. The basic characteristic is representation by

2

nl

0
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the union for a type of work in a given region, based upon
contracts with employers who may move in and out of the area
and industry. Binding the employer to long-term commitments
beyond the period of hire for the employee is impractical.

We recoamnend elimination of employer liability, and, in our opinion, this would
be advantageous to employers, unions, and funds for the following reasons:

(a) More than 50% of multiemployer funds are in the construction
industry. A contractor can do business only if bank loans

and bonding are available to assure that contracts can be ful-
filled. Contractual contributions during the period of the
bargaining agreement create no difficulty, but additional com-
mitments of unknown amounts, related to fund operations over
which the contractor has little or no control, could be catas-
trophic. Employers in other industries where these types of
funds are prevalent would have similar difficulties.

Cbi This difficulty will encourage or even force some employers
to go "non-union" to stay in business. It would have an
extremely negative effect on the union's ability to be recog-
nized as the representative of the employees. Bargaining a
known amount for a known period has been necessary, since
employees must move from one employer to another based upon
the employer who is the most successful on a contract.

CcI Employer liability wll force withdrawals of employers and
participants from funds -- a threat to pension funds. A
reduction in active membership and In new contributions is
the most frequent reason for fund collapse. Withdrawals may
occur by joint agreement between the employer and the union.
When funds must be abandoned, the employer may use other em-
ployee benefit approaches or decade to operate in a "non-union"
or "open shop" environment, without pension liability commit-
ments.
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Are .Multiemployer Plans a Viable Alternative?

The PSGC study's data, statistics and analysis provides valuable information.
One could conclude from the summary, however, that the future of multlemployer
plans Is dim. We disagree! As indicated in the study, few plans have been in
financial difficulty in the past. They have made a significant contribution to
the private pension field and should continue to do so. While most plans are
sound and progressive, some have been severely impacted in recent years. Some
of the difficulties have occurred because of ERISA, such as costs of vesting,
coverage of employees who worked less than full time, and additional adminis-
trative and reporting requirements. Investment performance has generally been
below expectations in recent years, as in almost all pension funds, further
straining resources.

In some funds, benefit promises have been too high, particularly to those re-
tired or near retirement, and have often been based on service for which no em-
ployer contributions (or lesser contributions) were made. These pron'ises were
made upon the expectation of the same level of active employee participant s and
hours worked per year, on which new contributions would be received, continuing
in the future.

However, corrective measures are readily available. We believe the funds are
an important part of the long range security for 8,000,000 workers. Necessary

modifications can and should be made as quickly as possible. Strong viable
funds (the majority) should not be further impacted by high premium rates or
employer liability or they too may have difficulties.

Properly designed plans would be more financially secure If they cover more em-
ployers and a wider geographical area. This would reduce risks related to the
financial problems of any individual employer, and local economic difficulties.
There are too many small programs with fewer than 500 participants. The admin-
istration of multiemployer plans is complex. Administrative costs, as a per-
cent of contributions, are generally excessive for smaller groups. We agree
that mergers and consolidations should be encouraged, provided they enhance
plan continuance prospects and are in accordance with good business purposes.

-4

a-
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We believe it is necessary to develop an approach, by modification of the statute

and by regulation, whereby plans may be nintained on a sound basis with appro-
priate controls so that benefits for employees can be protected at a reasonable

insurance risk without employer commitment beyond that covered by the bargaining

agreement.

Our Recommendations for Multiemployer Plans

A. Funding

We recommend that the minimum funding approach be revised to require the larger of:

1) The present requirement of 40 years for amortization

of the unfunded past service liability; amortization

of experience losses over 20 twenty years, and amor-

tization of any shortfall losses in accordance with

the present approach, or

2) 15-year funding of the basic guaranteed benefit to

be insured by the PBGC, at annuity prices developed

by the PRGC for all programs. Any additional liability

created by benefit improvements, changes in PBGC annuity

rates, or changes in actuarial valuation of assets would
be funded over 15 years from the years in which the
event occurred. The definition of "insured benefit"
should be modified by eliminating the minimum $20 monthly
benefit increase per year and including only the 20% per
year adjustment.

This recommendation is similar to the PROC consideration of a Minimum Contribution
Requirement. The PBGC recommended change to 30-year funding from 40-year funding
is not included, because in our opinion it does not hit at the real issue of pro-
tection of insured benefits, particularly if the number of active participants is
declining. It would limit, unnecessarily, the benefits which could be provided by

sound viable funds.

5
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An illustration of the approach is as follows:

Present Valuation Approach for Fund

Past Service Liability

Actuarial Value of Assets

Unfunded Past Service Liability

Accumulated Experience Losses

Computation of Minimum Funding Standard:
Normal Cost for Year
40-Year Amortization of Unfunded Liability
20-Year Amortization of Losses

Minimum Insurance Funding
Case I - Normal mixture of actives,
Case II - Heavy concentration of old

declining workforce.

Value of Insured Benefits at PBGC
Annuity Prices on Census Oate

Less: Actuarial Value of Assets
Unfunded Insured Benefits
15-Year Amortization of

Unfunded Liability
Expected Additions to Insured
Benefits during Year

Insurance Funding Requirement

Minimn Requirement

In Case I, minimum insurance funding
funding approach unless:

vested, retired.
and retired due to

Year I
Case I Case II

$15,690,000
8,200,000
7,490,000

$20,690,000
8,200.000

,12,490,000

$ 771,000 $ 1,286,000

1,500,000 19000

1oldre551 e J.n40-Q

should remain less than 40-year

a) benefit changes were made which heavily increased

benefits to retirees or for past service of vested

6
a-

Year 1
$21,437,000

8,200000

$13,237,000

1,200,000

$ 1,870,000
880,000
105,000
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active participants (to be amortized over 15 years),

b) changes were made in PBGC annuity prices or the

actuarial valuation of assets was reduced significantly

due to market losses (market losses amortized over 20

years under present valuation basis compared to 15 years

on insurance basis), or

c) there was a significant decline in contributions re-

ceived due to reduction in hours worked or number of
active participants (might be covered by use of short-

fall method under present valuation approach with 15-

year amortization compared to I year impact under In-
surance method).

In Case II, contributions would have to be increased or beefits reduced
to place financing within Insurance Funding minimum.

It should be required that within one year of adoption of this approach

the trustees would notify participating employers and the union as to the

impact and increased contributions, if any, required to maintain present

benefit promises. The program would go into effect twelve months after

the conclusion of the next bargaining contract, but not longer than four

years from the date of the change in the requirement.

If insufficient contributions were negotiated during the bargaining pro-

cess, the trustees would be required to reduce benefits in accordance
with the following alternatives:

(1) Reduce or eliminate benefits based on service prior to

employer contributions for the participant. Such service

should be eliminated or reduced equitably for retired,

"ested, and active participants.

(2) Provide a prorata reduction Qf all benefits for retirees,

vested, and for the accrued benefits for the current,

active group.

7 a
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(3) A combination of the above.

B. Design of PBGC Insurance and Financial Assistance--

Our recommended concept of Insurance and Financial Assistance is three-phased,
based upon the minimum insurance funding requirement. The three phases are:

1) Optional PBGC insurance for ten years, to give the minimum

insurance funding requirement time to make most funds

reasonably secure,

2) Compulsory PBGC insurance for all funds after ten years

with a premium approach reflective of each fund's financial

position,

3) Financial assistance for bridging temporary cash flow

difficulties..

We recommend that during the ten-year period, PBGC shall provide insurance to

funds only when it appears that a plan is "insurable" on a business risk basis.

Objective underwriting considerations should be used, such as:

* Assets are x% of the value of insured benefits (such
as 80% or more).

* Past and current contributions have met the minimum
insurance funding requirements for a significant
period of time, such as five years.

* National industry statistics indicate that the fund's

participants have a reasonable opportunity of continuing.

* Statements of the enrolled actuary and the Board of

Trustees confirm that there are reasonable expectancies

that minimum insurance funding requirements can continue
to be achieved.

The following is a suggested approach to implement this objective:

8
a
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(1) The present PBGC premium of 50t per year per parti-

cipant should be maintained for monitoring purposes

and be chargeable to all plans whether or not they

are insured.

(2) The PBGC should analyze each plan and determine, based

upon criteria satisfactory to the PBGC, whether and
when it would offer the insurance to the plan. During

the ten-year period, the trustees of the plan would
have the option of payment of the premium to be insured.

(3) When the PBC determines that the plan is eligible for
insurance within the ten-year period, it should provide

such insurance using a premium rate under a uniform
formula. A suggested formula for consideration would

be an additional 50t per year per participant plus
a uniform percentage per year of the outstanding un-

funded insured benefits.

(4) The trustees of the plan will be required to submit
annually to each participant, employer, and the union,

a report including:

i) The status of the fund as to insurability

by the PBGC.

(ii) If the fund is accepted for insurability

by the PBGC, an indication of whether or

not the fund has elected the insurance.

(iii) A statement indicating the basis of the
premium of the PBC.

PBGC financial assistance to plans in the form of bridge loans should be per-
missible if, in the PBCC's opinion, there is a good potential for return of

the loan with reasonable interest, due to bargained comitments which could

9
Hmm
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include additional employer commitments for this purpose. In other words, PBGC

financial assistance would be available only in the time lag between collective

bargaining agreements or when the timing for reduction of benefits was such that
there was a shortfall in the cash flow requiring additional temporary aid.

C. Employer Withdrawals

It Is not realistic for the PBGC or ERISA to interfere with the employers, em-

ployees, or the union on their rights to bargain. This includes the employees'
right to decertify the present union, select another union, or become a non-union

group. Employer withdrawals cannot be unilateral, since the subject is a part of

the bargaining process.

An employer may effectively withdraw and still be technically covered by the col-

lective bargaining agreement by:

(1) Having no employees covered (either temporarily or

permanently) due to no business of the type covered

by the agreement, or

(2) Going out of business due to reorganization, sale,

or bankruptcy.

In either situation, some or all of the employees may still be covered and contri-
butions may be received by the fund by their working for another covered employer.

Thus, there may be no fund impact due to employer withdrawal. The impact may or

may not be substantive. It may be positive or negative for the fund's future.
The key issue is whether or not benefits promised can be protected without signi-

ficant negative impact on the remaining participants.

Since the possibilities are so varied, it is recommended that decisions be made

at the trustee level of the fund, on an equitable and uniform policy basis. Bene-

10
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fit adjustments may be required in some instances. negotiations as to transfer

of liabilities and assets to another multiemployer fund, or to an employer-spon-

sored fund, may be appropriate to protect both employee benefits and the remaining

participants of the original fund.

It is recommended that each approach (i.e., adjustment in benefits or transfer
of assets and liabilities) be considered a "reportable event" so that the PBGC
would have the authority to monitor and approve the action taken as the insurer

or potential insurer. Such an approval should be helpful to the trustees, as

PBGC approval of the transaction should limit the potential trustee fiduciary
liability in case of a challenge to the action .

If the trustees determine that no action should be taken, the effect of their

decision will be reflected in the status of funding progress if the impact is

significant.

D. Mergers and Transfers

We agree with the PBGC that the present rules for single-employer plans are un-

workable for multiemployer plans. In our opinion, the PBGC recommendations on
"plan continuation tests" and "business purpose tests" are appropriate and res-
pond to the need to merge funds to achieve larger and more effective groups in

the multiemployer field.

m
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Internatio al Business Machines Cporetwn Annonk, N*w York IOW04
914/766-1900

August 22, 1978

Mr. Michael Stern, Staff Director
Committee on Finance
Room 2227
Dirksen Senate Office Building
Washington, D. C. 20510

Re: Written Testimony Regarding

Pension Simplification

Dear Mr. Stern:

As Plan Administrator of the IBM Employee Benefit Plans, I
am pleased to submit the enclosed written testimony to the
Subcommittee on Private Pension Plans and Employee Fringe
Benefits of the Senate Committee on Finance and to the
Subcommittee on Labor of the Senate Committee on Human
Resources. Our testimony contains comments regarding
legislation to simplify the current laws and rules governing
the private pension system in the United States.

In an effort to limit our comments to those items which are
of primary concern to IBM, we have structured the attachment
in accordance with the order of the sections in S.3017, with
one exception. In our comments regarding section 274 of
S.3017 regarding preemption, we also offer our comments
regarding S.1383.

We stand ready to provide any further information which the
Committees may request with regard to IBM's position on any
of the matters covered in the attachment. Thank you for
giving the opportunity for us to express our positions.

Very truly yours,

Director of Employee Benefits

/jaf
enclosure
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Section 223. Elimination of Summary Annual Report

We support the elimination of this requirement as a signifi-

cant reduction of the paperwork burden created by ERISA. We

believe that the availability of the Form 5500 to an employee

who wishes to review such material, adequately satisfies the

need for disclosure of this type.

Section 226. Opinionsof Actuaries and Accountants

We support the requirement that accountants and actuaries rely

on the correctness of each other's opinions. This change should

result in efficiency and reduced costs. There is no question

but that choices are available to actuaries and accountants with

relation to various aspects of retirement plans. Reasonable

persons can reasonably differ, and both can be correct. This

change will eliminate the cost to the plan sponsor of the time

spent by actuaries and accountants in debating which of two

correct methods might be preferable under specific circumstances.

Section 238. Joint and Survivor AnnLity

IBM strongly opposes this proposed provision. First, it is

unclear that the present concepts of employee election and

actuarial adjustments to avoid increased cost to the plan

would be maintained. To do otherwise, would impose substantial

additional financial burdens on companies and would represent

a major departure from prior legislative intent. Second, we do

not believe that the requirement to make a joint and survivor

option available should be expanded to employees who are not
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eligible to retire. A requirement to provide survivor protection

under a retirement plan to individuals not eligible to retire is

inconsistent with the objective of the early survivor annuity as

enacted presently. The objective of the present provision is to

permit an employee eligible to retire with an immediate pension

an opportunity to protect that pension for a spouse through

actuarial adjustments - in the event that the employer continues

employment and dies prior to actual retirement.

Section 273. Impact of Inflation on Retirement Benefits

We oppose any study leading toward legislation which would require

companies to automatically increase benefits to retirees to offset

the effects of inflation. We are fully aware of the erosion

caused by inflation. We have chosen as free and responsible

businessmen to initiate these changes for the good of those

already retired, within the capacity of our business resources.

The IBM Retirement Plan has been improved twenty-one times

since it was first announced in 1945. All these improvements

have been passed on to retired employees. We stand on that

record. Our approach to benefit design for persons who are

still in our employment and for those now retired, incorporates

design features to control automatic escalation. These controls

fore; us to regularly reexamine our plan, measure changes within

and without the company, reflect on our objectives and attain-

ment. Burdensome as such repeated reexamination may be for us,

we feel it is a much sounder and more responsible method to

tailor responses to a changing environment rather than move

thoughtlessly and without signficant control along an escalator

formula.
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Section 274. Preemption/S.1383 ERISA Preemption

IBM strongly supports the clarification which will result

from the proposal in S.3017 to eliminate any applicability

of the securities laws to the environment of employee

benefit plans.

Even more so, we take this opportunity to urge the

Congress to reiterate the clear language of S514 and its

legislative history, and reject S.1383. Judicial encroach-

ment of preemption cannot be permitted no matter how laudatory

its objective might be enunciated in the narrow view of any

advocate for the law of one particular state. As a company

doing business in every U.S. jurisdiction, we can be subject

to the inconsistent priorities of multitudinous state laws

and agencies. S514 of ERISA permits us to provide a uniform

set of benefits to over 180,000 active and retired employees.

We deem our benefits programs to be among the best that are

available to employees anywhere. Yet, we have been advised

by state regulators that the laws of Hawaii, and states such

as California, Minnesota, Connecticut and others would require

us to change our benefits, regardless of whether such changes

were appropriate in the context of IBM's relationship with

its employees. This disarray of legislation, regardless of

any laudatory intentions of state legislators, is fraught with

needless complexity, fuels inflation and restricts the flow of

interstate commerce. S514 is the solution and its language

must be strengthened to avoid such unacceptable results as

occurred in Wadsworth v. Whaland, 562 F. 2d 70 (1st Cir.

1977), cert. den., 46 U.S.L.W. 1-545 (Apr. 18, 1978), where

in order to comply with a New Hampshire insurance statute
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mandating mental health coverage in a medical benefits plan,

the plan administrator was forced to discontinue other

benefits. S514 was intended to prevent such intrusions by

states into the area of employee benefit plans and erroneous

construction of the statute and its legislative history must

not be permitted to go on unchecked.

Section 303. Deductions for Employee Contributions to Qualified Plans

The complexities of the proposal are substantial. We provide

defined retirement income benefits on a noncontributory basis.

Section 303 specifies treating employee contributions as indivi-

dual accounts which means, in effect, a defined contribution plan.

We would face the complexities of the dual system for planning,

funding, communication and administration.

Our conclusion is that the goal of this provision is better

achieved by permitting employees to deposit tax deductible

limited contributions into financial instruments for retirement

income purposes (e.g. IRA's) and to permit tax free growth of

such deposits until withdrawn. The growth in investment capital

will be local and significant.

Section 305. Credit for the Improvement of Qualified Retirement Plans

IBM questions the concept of rewarding through decreased taxes

those plan sponsors who maintain minimal plans as an incentive

to cause such sponsors to make plan improvements. The cost of

such tax credits eventually %L11 be borne by those plan sponsors

who have been improving their plans regularly in the past.

Additionally, the administrative complexities of this proposal

may render it impossible to implement as one can note from the

basic difficulty of trying to define what type of action consti-

tutes "an improvement" or how much it costs.
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LOCAL 142 Agust 4, 1978

<-fie Honorable Harrison A. Williams
V Chairman, Subcommittee on Labor

Committee on Human Resources
The United States Senate
Washington, D. C. 20510

The Honorable Lloyd Bentsen
Chairman, Private Pension Plans and

Employee Fringe Benefits
Senate Committee on Finance
The United States Senate
Washington, D. C. 20510

Gentlemen:

Local 142 of the International Longshoremen's and Warehousemen's Union fully
supports the purpose, intent, and accomplishments of the Hawaii Prepaid Health
Care Act.

Although the ILWU has succeeded in providing adequate health care for its members
through collective bargaining, we are mindful that there are over two hundred
thousand workers in Hawaii who do not have unions to protect their interests in this
area and that these workers include a disproportionate number of low-paid, minimum
wage employees. It is these workers who most need, and must not be deprived of,
the protection the Prepaid Health Care Act provides.

These workers are now assured of comprehensive health care benefits at a cost they
can afford, thereby Improving the health and well-being of the entire community.

We commend the legislators of Hawaii for their courage and foresight in enacting
this law and urge your prompt and favorable consideration of fL.-I3J2

Respectfully submitted,

CD:bw ILWU LOCAL 142

cc: Joshua Agsalud, Director - Hawail State Department of Labor
howu

33.549 0 - 78 - 78
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IPCO, Inorporated
475 Park Avenue South

S15th Flocr
New York, N.Y. 10016
Phone: (212) 8$4-0552

SPECWMJS e4 MODEFaWG
F*The~4T KM SERV"CSN *tEI=EP.,MSI r=

INSTTUThNAL PENSION CONSULTANTS July 27, 1978

Mr. Steven Sacher
c/o Senator Harrison J. Williams
352 Russell Senate Office Bldg.
Washington, D.C. 20510

Dear Mr. Sacher:

Enclosed are my comments to you on S-3017. I understand
from speaking to John David Allen, my Washington repre-
sentative, that the number of persons appearing personally
to offer their comments will be of such a great number as
to preclude the opportunity of my appearing. Although I
would have welcomed the opportunity to have appeared, and
to have been available at that time for any questions which
may have been posed, I recognize the time and scheduling
constraints associated with Congressional hearings. I hope,
however, that you will read the enclosed material and take
it into consideration in the further development of this
important legislation.

Since I will not be appearing, I have taken this oppor-
tunity to schedule myself for some minor surgery which
will make it impossible for me to attend. I am asking
Mr. Allen to attend in my absence so that we may hear,
first hand, what the thoughts of the other commentators
will be.

I look forward to discussing these and other related
matters with you in the future, and will attempt to
make myself available to the extent necessary.
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COM LNTS ON S.3017 (THE WILLIAMS-JAVITS BILL)

INTRODUCTION

Gentlemen, my name is Ralph George. I am President of
IPCO Institutional Pension Consultants, Inc., a pension consult-
ing firm serving financial institutions nationally through our
offices in New York, Massachusetts, and here in washington. I
am also the Executive Director of the National Retirement Plans
Training Conference Inc., a non-profit association of financial
institutions dedicated to the enhancement of employee benefit
services funded through financial institutions.

Among other things, our organization attempts to provide
assistance to the U. S. League of Savings Associations, the
American Banker's Association, the National Association of
Mutual Savings Banks and the Credit Union National Association
with respect to legislative and administrative considerations
affecting these plans.

Since the passage of ERISA, the members of these national
trade associations, which represent over 80% of the financial in-
stitutions in the nation and over 90% of the assets, have become
increasingly interested in developments in this area. Under
ERISA, certain of those developments (including the following)
have resulted in substantial deposit inflows over the last four
years.

1. The increase in the Keogh limit from $2500 a year
to $7500 a year.

2. The advent of Contributory IRAs, with their $1500
annual limit.

3. The advent of Rollover IRAs, with their virtually
limitless potential.

One would think, that since the small businessman on the
one hand, and the average American on the other, is affected by
these provisions, an effort would have been made to assure the
simplicity of these laws. Quite the contrary. Lurking among
the shadows of these seemingly innocuous sections of the In-
ternal Revenue Code are "beasties*, which make Lewis Carroll's
famous Jabberwocky seem as tame as Mickey Mouse.

There is a strong desire among financial institutions to
see order brought to this chaos. Keogh and IRA accounts repre-
sent one of the most important sources of stable, long-term sav-
ings deposits. The federal banking regulatory authorities have
recently taken a number of steps to stem the flow of deposits
out of savings accounts. Unfortunately, disintermediation con-
tinues, and the availability of funds for the mortgage market
diminishes. Some institutions have found that as much as 35%
of their new deposits are coming from these accounts. One of
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the largest thrift institutions in the country, which has been
actively marketing these accounts, announced in their 1977 pub-
lished financial statements that their Keogh/IRA deposits as of
year-end totalled $173 million. This figure represents an in-
crease of $58 million over the prior year-end totals for that
institution; or about enough for 1,450 mortgages of $40,000
a piece. Official industry-wide statistics are not available,
but we have obtained some unofficial information from the
files of the Federal Home Loan Bank Board and the Federal Re-
serve Board.

Savings & Loan Associations Total Deposits

Keogh $1.5 Billion
IRA 3.2 Billion

(As of 3/31/78)

Banks Total Deposits

Keogh and IRA Accounts $2.1 Billion
(Based on 560 Banks reporting)

The need for there to be a reasonable investment alternative
for the small plan is an important reason for active participation
on the part of thrift institutions (including the savings depart-
ments of commercial banks). The average trust department finds
these clients' assets to be too small to be profitable. The al-
ternatives are mutual funds or insurance. Many people seeking
fixed income investments with a reasonable return and no burden-
some sales charges have opted for savings certificates.

But now let's look at the problem itself. When BRISA was
signed into law on the White House lawn on September 2, 1974
some problems were solved, but many new ones were created, and
still others were perpetuated. The Williams-Javits bill is en-
titled *The ERISA Improvements Act of 1978". This important
piece of legislation should be drafted with care, utilizing all
of the technology that is available in the field. The resulting
edifice should be one of which we can all be proud; rather than
stop-gap legislation, which is no better than a little Dutch boy
trying to plug a hole in a dike. One of the aims of such
legislation should be to promote retirement planning on the part
of individuals and small businesses.

KEOGH PLANS

In analyzing this subject, one must recall Congress' concern
at the time HR-10 was enacted in 1962. There was fear that self-
employed individuals might abuse their discretion and utilize
Keogh accounts as tax sheltered 'pocket books'. Reaction to this
concern was evidenced by the providing of lower contribution and
deduction limitations for owner-employees; the imposition of more
restrictive vesting provisions; the prohibition on distributions

- 2-
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to owner-employees prior to their attaining age 59 1/2; the re-
quirement that distributions to owner-employees begin at age
70 1/2; the inclusion of transfers for estate and gift tax pur-
poses; and the differential between self-employeds and common-law
employees in the taxation of lump-sum distributions. In 1974, we
saw this philosophy further perpetuated by the restrictions on
rollovers by self-employed individuals.

Many of these restrictions have since disappeared, while
others have remained as vestages of an antiquated philosophy...
the Keogh contribution and deduction limitations have increased,
while the corporate limitations have decreased...it is now poss-
ible to have transfers excluded for purpose of the federal es-
tate and gift taxes...there is now parity with corporate plans
in the treatment of lump-sum distributions.

Anyone worth his salt knows that the remaining restrictions
can be eliminated by incorporating. In fact, a major portion of
the small corporations in this country were created merely to
avail their owners of the more flexible retirement plan provi-
sions. Although many of the original restrictions were develop-
ed during a period when certain professionals (doctors, lawyers,
accountants) were not permitted by the laws of their states to
incorporate; in the years since 1962, all 50 states have adopted
some form of professional corporation law which allows for even
these groups to incorporate.

In corporate plans, the principal is neither precluded from
taking a distribution prior to his attaining age 59 1/2, nor is
he penalized for having taken such a distribution. Even in the
case of IRAs, which Congress for some reason designed as the ul-
timate tax sheltered pocket book, the participant is not prohibi-
ted from taking a distribution prior to attaining age 59 1/2,
he is merely penalized with the 10% excise tax.

Under the laws, as they presently exist, ANYONE adopting a
Keogh rather than a corporate plan is either ill-advised, not
very bright, or just lazy. I say this for one reason, if for
none other - the absolute prohibition against distributions to
an owner-employee in a Keogh Plan prior to his attaining the age
of 59 1/2 is an unnecessary burden. What makes the propensi-
ties of the unincorporated businessman such, that the rights to
his benefits should be so much more restricted than those of an
individual in a one-man corporation? Many years of experience
have shown us that the corporate counterpart has not abused his
privileges. We should anticipate no greater abuse on the part
of self-employeds.

The law was amended under ERISA to allow a "mini Keogh" con-
tribution of the lesser of 100% of one's earnings or $750. It
was discovered that, as drafted, this provision conflicted with
the limitation on additions under S415 of the Code. This was
remedied under the Tax Reform Act of 1976; but the new provision
limited the availability of that provision to persons.with

- 3 -
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adjusted gross income of no more than $15,000. The practical ef-
fect was the virtual inapplicability of this provision, since the
average person earning less than $15,000 cannot afford to take ad-
vantage of this provision. In fact, it has resulted in a windfall
to those in higher income brackets. Where, for example, one spouse
is the major wage earner and the second is self-employed part-time,
to either supplement the income or to occupy the hours, the income
of the second spouse is eligible for a mini Keogh contribution. We
believe that the $15,000 earnings limitation was not part of the
original intent, and that it does not serve the purpose of elimin-
ating a tax benefit for the highly compensated.

Also, there appears to be a technical infirmity with this sec-
tion. It appears to allow for the making of mini Keogh contribu-
tions on behalf of common-law employees, while S404 still limits
the annual deductible contribution on behalf of common-law em-
ployees to 15% of their aggregate compensation. This suggests that,
were a mini Keogh contribution made on behalf of a common-law em-
ployee, the difference between the S404 limitation and the amount
contributed would be an excess contribution, which is not currently
deductible and which is subject to an annual 6% penalty.

The many problems with Keogh Plans are further complicated
by a lack of case law. Neither the general public, nor their
counsel, is able to determine many of the answers to their ques-
tions. They can only guess, and often incorrectly.

Congress should not be bound by archaic concepts; now is
the time for a renaissance. Keogh Plans should be treated basic-
ally the same as corporate plans. Section 401(d) and the subsec-
tions under Section 401(a) which deal with Keogh Plans should be
repealed, or at least, suitably revised.

IRA PLANS

The *simple world of IRAs" has proven to be one of the most
complex and confusing provisions in the law. The following is a
list of items which require attention so that these plans can
be handled on a more sane and orderly basis.

1. Double taxation of excess contributions: This is by far
the most critical item. The following examples will illustrate
the problem.

Example 1: X makes a $1500 contribution in 1977. It
is later determined that his deduction is limited to
$1400, resulting in a $100 excess contribution. He
now wishes to withdraw the $100 excess, but for some
reason he does ot take the distribution until
April 16, 1978 (after the tax return due date). S408
requires him to include the $100 in his 1978 income.
This means that he has paid tax on the sae $100
twice; since it was already included in his 1977

- 4
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income and since contributions in excess of the limi-
tation may not be dedcted.

Eu~ple 2: Y receives a lunp-sum distribution in 1977
fromhis former employer's profit-sharing plan in the
mount of $200,000. Be rolls it over into an IRA, but
completes the transaction on the 61st day after he re-
ceived the distribution (beyond the required 60 day
period.) As a result, the distribution does not qualify
for rollover treatment. However, the disqualification
is not discovered until he is audited in 1979. Since
this amount wich was contributed into an IRA, is not
a rollover, the question arises whether it is an excess
contribution. If it is, and since it was not removed
from the amount by April 15, 1978, the sae double tax-
ation might apply. In other words, the $200,000 would
be included in X's income in 1977 under S402 and again in
1979 (the year of the distribution from the IRA) under
$408, It's conceivable in such a case, especially with
the possible state and local income tax impact, for a per-
son to pre! an effective tax rate of more than 100% of the
acmint distributed. We believe the federal income tax

laws were designed to tax income. This is clearly the
taxation of capital.

2. The requirement that distributions begin within 5 years
of death, rather than within 5 years of notice of death: The pro-
blem here is that, on the one hand, the trustee may be unaware of
the participant's death; and on the other hand, the beneficiary
may be unaware of the existence of the account. Under S4974,
failure to make a timely distribution would result in a 50% pen-
alty. This could result in a beneficiary, who is entitled to the
balance in a $300,000 rollover account, paying a $150,000 penalty.
We believe the statute should be amended to require distribution
within 5 years after the trustee knows or reasonably should know
of the participant's death; or within 5 years after any bene-
ficiary with knowledge of the existence of the account knows or
reasonably should know of the participant's death; whichever is
earlier.

3. The inequities which exist with respect to the require-
.ment that a person not be an active participants in a qualified
or governmental plan: This loosely defined statement is frought
with problems, one of which we will attempt to highlight. Al-
though an employee may be participating under his employer's
profit-sharing plan, his employer may elect not to make any con-
tributions to the plan on his behalf in a particular year. So
long as that employer's contributions into that plan are con-
sidered "substantial and recurring", this is allowed. In some
cases, this type of election may even extend over several years.
But, so long as that employee is eligible to have a contribution
made on his behalf under his employer's plan, he is deemed to be
an active participant and is, therefore, ineligible to make a

- 5 -
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deductible contribution into an IRA on his own behalf, even in
those years in which his employer made no contributions to his
account.

4. The need for the institution of Limited Employee Retire-
ment Accounts (LERAs) which would allow limited contributions on
behalf of certain employees currently participating under quali-
fied plans: It is our strong belief that the LERA concept must
come Into being. The present law denies many individuals who
need IRAs the right to establish them because small amounts are
being contributed into plans on their behalf. In fact, in some
instances, a person may never receive any benefit from contribu-
tions made by his employer, and still be unable to set aside
amounts toward his own retirement. This is especially true in
the case of certain social security integrated plans. (The Ad-
ministration proposal with respect to integrated plans reduces
this problem to a limited extent.) This is also true in the
case of an employee participating under a plan with a 10 year
*cliff" vesting formula. Even if the employee is certain that he
will not be around for 10 years to acquire a vested interest in
the plan, he is still considered to be an active participant in
a qualified plan and is therefore ineligible to make a deductible
contribution into an IRA. We understand that one of the reasons
why LERAs did not come into being under the Tax Reform Act of
1976 was the problem of determining the allowable IRA contribu-
tion for a person participating under a defined benefit pension
plan. 5303 of the Williams-Javits bill allows for the making of
deductible contributions into an employer's plan. This concept
should allow for the making of similar contributions into a LERA,
as an alternative to contributing into the employer's plan. This
would cover those situations where the participant is not satis-
fied with the funding vehicle under the employer's plan.

5. The need to amend the provision that imposes the 6% ex-
cess contribution penalty on all contributions in excess of $1,500:
The law states that the 6% penalty could be avoided to the extent
that the excess contribution and earnings are withdrawn before the
due date for the filing of the federal income tax return, includ-
ing any extensions. This rule does not apply to the extent that
the contribution exceeds $1,500. Two problems come to mind. A
person may have made a contribution into his own IRA, and his em-
ployer may subsequently decide to make a contribution on his be-
half into an employer IRA in the same year. To the extent that
the combined amount exceeds $1,500, the employee will be subject
to a 6% penalty. The second situation involves rollovers. As
discussed earlier, a rollover which fails to qualify may be an ex-
cess contribution. To the extent that the rollover exceeds
$1,500, the 6% penalty may not be avoided.

RELATIONSHIP BETWEEN KEOGH AND IRA ACCOUNTS

We believe that an attempt should be made toward an integra-
tion of concept between IRAs, Keogh Plans, and Corporate Plano.
At present, the rules are very similar, but different enough to
cause confusion. Let's take a look at some of these:

6
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1. The inconsistency between Keogh and IRA plans with re-
spect to the treatment of excess contributions: In the IRA sit-
uation, excess contributions may be corrected up to the due date
for filing the federal income tax return (including extensions).
Apparently, once a Keogh excess contribution has been made, the
6% penalty cannot be avoided. On the other hand, the cumulative
effect of the penalty for Keogh plans can be avoided by either
withdrawal or undercontribution; while undercontribution in the
case of IRA plans apparently results in the loss of certain de-
ductions, since the IRA deduction is limited to the amount con-
tributed during the year. (This is another point which has not
been clearly interpreted by the IRS.)

2. The inconsistency between Keogh and IRA plans with re-
spect to the time when contributions may be made: Why is Feb-
ruary 14th the last day for making IRA contributions, while

ril 15th is the last day for Keogh and Corporate contribu-
tions? It would seem that a self-employed person making an IRA
contribution does not need any less time than a self-employed
person making a Keogh Plan contribution?

3. The difference in the treatment of Keogh and IRA dis-
tributions before age 59 1/2: Why are Keogh plan distributions
to owner-employees before the attainment of age 59 1/2 totally
prohibited under $401, while IRA distributions before age
59 1/2 are only subject to a 101 penalty under S408.

4. Why are Keogh Plan distributions subject to the "doc-
trine of cpnstructLve receipts while IRA distributions are not?:
I think the fact that there is no application of the "doctrine*
of constructive receipt' with respect to IRAs, leaves the IRA
open to quite a bit of tax abuse. A person could put an amount
into an IRA in a year in which his income is in a higher tax
bracket; then in any future year, if he has substantial losses,
he could take whatever he wants out. Moreover, if he has at-
tained the age of 59 1/2, there is no penalty. I think this
illustrates one of the areas where there is a disproportionate
advantage in favor of the highly compensated.

5. Keogh and IRA distributions upon death arE required
to be made within 5 years or there must be an annuity pur-
chased': This latter requirement should be expanded to allow
payments out of the trust over the life expectancy of the bene-
ficiary or over the joint and survivors exoectancies of the
beneficiary and spouse.

This bill should incorporate the necessary amendments to
SS72, 401, 408, 409, 219, 220 and any other section(s) necessary
to remedy the aforementioned problems.

- 7 -
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CONTENTS OF THE WILLIAMS-JAVITS BILL, #S-3017

Now that we have talked about those things which should be
incorporated into the bill, let's take a look at the language in
the bill itself, as it is presently drafted.

Form of Benefit Paxents: Title II, Subtitle B Part 2, S238 re-
quires any plan which "does not provide for the payment of bene-
fits in the form of an annuity, with respect to any participant
who under the plan has a nonforfeitable right to not less than
50 percent of his accrued benefit derived from employer con-
tributions and who dies before receiving such percentage of his
benefit which is nonforfeitable, such plan shall provide that
the participant's account balance shall be distributed in the
form of a lumpo-sum to the participant's surviving spouse not
later than 60 days after the end of the plan year in which the
participant died". This language appears to preclude the pay-
ment of benefits over a specified number of years. If this is
true, it will be impossible to avoid the federal estate tax
without having plan language which provides for a joint and
survivor annuity. In other words, payments over a specified
term, not to exceed the life expectancy, will no longer be
allowed.

LuM-Sum Distribution: Title III, S301 alters the definition of
lump-sum distribution in the case of a multi-employer plan.
Since this definition is significant with respect to whether or
not an individual is eligible to make a rollover, further atten-
tion should probably also be given to amending or expanding upon
other concepts under S402(e)(4) of the Internal Revenue Code.
Specifically, two elements come to mind:

1) Identification of wLump-Sum Distributionss. Except in
the case of plan terminations, payments must meet the definition
under 5402(e)(4) of a lump-sum distribution in order to be eli-
gible to be rolled over. Especially in those cases where an
employer maintains several plans, the burden should be placed
upon the employer at the time of the making of a distribution
to advise the distributed of whether it qualifies as a lump-sum
distribution. This would avoid his walking into an institution
without prior knowledge of whether his distribution may be
rolled over. Since Form 1099-R requires the payer to identify
lump-sum distributions, and since the trustee of a particular
plan may not have sufficient information to make such a deter-
mination, the responsibility to identify should be placed upon
the employer.

2) APplication of *the 5-Year Rule*. The definition of
lump-sum distribution is expanded under S402(e)(4)(H), which re-
quires an individual to have been a participant in the plan for
5-years prior to the year of the distribution. It appears that
this provision was included to limit the application of the 10-
year income averaging rules. An unintended side effect was the
limiting of rollovers. We believe that this should be corrected.

- 8 -
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Deductible Employee Contributions: Title III, S303 requires all
qualified plans to allow participants to make deductible contri-
butions into such plans in an amount up to 10% of their earnings,
not to exceed $1000. This bill allows both common-law employees
and self-employeds to make these contributions. A person earning
over $30,000 must reduce the $1000 deduction by 20% of the excess
of his earnings over $30,000. Therefore, a person earning $35,000
or more would not be entitled to any deduction under this section.
The $30,000 figure represents, not only earned income but, income
from all sources which would be includible in a person's adjusted
gross income. For example, a person eacning $25,000 and receiv-
ing $10,000 in alimony would not be entitled to make a contribu-
tion. It should also be noted that, since a self-employed is al-
lowed to make these contributions, even if he is the only par-
ticipant in the plan, this effectively increases the contribution
limitation of a self-employed earning $30,000 from $4500 to $5500.
The statute fails to make reference to the effect, if any, of mak-
ing a contribution greater than the limitation. We assume that
this means that there are no excess contribution rules to deal
with.

The bill automatically picked up the 45-day rule as the *time when
contributions will be deemed made". This rule is just as faulty
here as it is under the sections dealing with IRAs. We believe
that contributions should be allowed up to the due date for the
filing of the federal income tax return, including extensions.

Special Master & Prototype Plans: Under Title IV, S401, in an ef-
fort to encourage small businesses to adopt qualified plans, the
bill provides for Special Master and Prototype (M & P) Plans. The
rules pertaining to these plans are supplemental to the existing
M & P provisions under the law.

The bill requires that all of the assets of a Special M & P Plan
be under the control of an Investment Advisor [which includes a
"bank"), as that term is defined under the Investment Advisors Act
of 1940. In addition to commercial banks, that statute defines
banks as 0.... any other banking institution or trust company,
whether incorporated or not, doing business under the laws of any
State or of the United States, a substantial portion of the busi-
ness of which consists of receiving deposits or exercising fiduci-
ary powers similar to those permitted to national banks under the
authority of the Comptroller of the Currency, and which is super-
vised and examined by State or Federal authority having super-
vision over banks.... " We assume that this includes not only
banks and savings and loan associations, but credit unions as well.

Allocation of Responsibilities: One of the most important provi-
sions of the bill deals with the allocation of responsibilities.
In standard M & P plans, to which we have become accustomed, the
sponsoring organization may or may not be designated Plan Admin-
istrator and/or Named Fiduciary. Under this bill, the "Master
Sponsor" automatically assumes both of these responsibilities-.

- 9 -
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It is, therefore, important for us to identify the Master Sponsor.
The Master Sponsor is apparently the institution which will be
both submitting the plan to the IRS for approval, and serving as
Investment Manager. This presents an interesting problem for the
thrift-I-dustry. Eighty-five percent or more of all thrift insti-
tutions presently offering M & P plans are using plans which are
sponsored, not by themselves, but by their state or national trade
associations. Since so many individual institutions would obvious-
ly prefer to use plans developed by their trade associations, this
part of the bill should be rewritten.

The responsibility of the "Employer Sponsor* is limited to the mak-
ing of timely contributions; and the furnishing of such timely,
complete and accurate information as is required in the plan. An
Employer Sponsor is defined as any employer whose employees are par-
ticipating in the plan. The Master Sponsor, as Plan Administrator,
would have the responsibility, among other things, to prepare a
Summary Plan Description. If there are variable provisions which
may be selected by the employer in an adoption agreement, does this
not impose an unreasonable burden upon the Master Sponsor to be
sure the description properly summarizes the plan of each Employ-
er Sponsor. Also, in the event of any discrepancy between the
plan description and the plan itself which is held by a court of
competant jurisdiction to extend the rights of a participant, will
the Master Sponsor be responsible for this increased liability?

In addition, there may be at-least one problem with the Master
Sponsor's being designated Named Fiduciary, specifically in the
context of Keogh Plans. There has been some concern among many
financial institutions as to whether allowing a distribution to
an owner-employee prior to his attaining the age of 59 1/2 might
involve the institution in a prohibited transaction. A recent
IRS private ruling indicates that if the institution is offering
a plan which provides that distributions are made only pursuant
to directions from the employer or from some other ONamed Fidu-
ciary", the institution will not be liable for following such
directions. Might not an institution be foregoing its insula-
tion by becoming Named Fiduciary? A possible answer to this
might be in this bill's addition of new ERISJ section 601(c}(5),
which indicates that the Master Sponsor will not be responsible
to determine "whether information (or possibl y-irections) re-
quired to be furnished to the Master Sponsor by an Employer
Sponsor, pursuant to the terms of a Special Master Plan, is ac-
curate or complete'.

PLAN APPROVAL

Proposed J601(d) of ERISA provides an interesting dilemma. This
section suggests that the Commission (the new entity which will
take the place of the IRS in approving plans) will approve the
Master Plan if each individual adopting employer would satisfy
the requirements of the law, both as to design and as to that

10 -
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employer's operation. It looks like the cart has been put be-
fore the horse. At what point is it contemplated that a review
can be made of the employer's operation if the plan has not yet
been approved and, therefore, adopted by the employer.

The bill tries to limit the Master Sponsor's exposure by provid-
ing that, if the Employer Sponsor "fails to make such timely con-
tributions and payments or fails to furnish such timely, complete
and accurate information as may be required under the terms of a
Special Master Plan", it results in the Employer Sponsor being
deemed to be the Plan Administrator. From that point on, the
Master Sponsor would cease being the Plan Administrator and Named
Fiduciary with respect to that employer's employees. But is this
sufficient in light of the fact that this provision appears to be
very broad in scope, and might itself lead to some confusion.

We hope that these comments will encourage Congress to move
with care in drafting its provisions. There is no doubt that the
paperwork problems should be resolved with haste, but the other
matters must be dealt with more deliberately. Even if this means
that much needed legislation will not be immediately forthcoming,
we should not slip back into the errors of ERISA. We must not
have a law passed again which relies so heavily on the overbur-
dened staff of the federal agencies. Regulations should inter-
pret the will of Congress, not create law.

Although one or more of our services is being used by over
1,500 financial institutions nationwide, we wish to make it clear
that we are not commenting on behalf of any of these institu-
tions, nor on behalf of the industry at large. These are our own
thoughts which have been developed as the result of providing as-
sistance in this area.

Thank you for giving me the opportunity to present my com-
ments. I am available to answer any questions which you may
have.

,G I

RNG:ls Ralph N. G
I 1

- 11 -
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THOMAS K SNGER
I ICE PPES.IOENT AND GENfAL VANAGEP
WAS, NGTON OPER16NS September 1, 1978

Mr. Steven 3. Sacher, Counsel
Committee on Human Resources
Subcommittee on Labor
United States Senate
Washington, D. C. 20510

Dear Mr. Sacher:

Kaiser Aluminum & Chemical Corporation strongly opposes
the proposal in Section 23/ of S. 3017, the ERISA Improvements Act
of 1978, which would prohibit reducing "pension benefits" by workers'
compensation awards. We are particularly concerned that this Section
would prohibit workers' compensation offsets to disability pensions
which commence immediately upon the participant's disability and con-
vert into a normal pension upon the participant's attainment of normal-
retirement age under the plan. We feel that the application of such offset
prohibition to such disability pensions would be unjustified and counter-
productive for a number of reasons.

In some of our plants the applicable pension plan does not provide
for such workers' compensation offsets against disability pensions. An
employee eligible for both workers' compensation benefits and an immed-
iate payment of a disability pension will receive combined income far
greater than he would have earned had he continued to work at his normal
wage rate. An example is a worker whose wage was $831 per month who
was recently awarded workers' compensation benefits of $728 per month
and commenced to receive a disability pension from a Kaiser Aluminum
pension plan of $658 per month. The worker's pay at the time of dis-
ability was subject to Federal and State tax. However, his workers' com-
pensation benefits and disability pension are exempt from these taxes under
LRC Secs. 104(a) (1), 105(d) and 3121(a). Thus, this employee now receives
almost twice as much in after-tax income by being disabled than he would have
received if he had continued working or if he had returned to work. His total
after-tax income could be further increased by receipt of Social Security
disability benefits. We believe that the ability of a worker to dramatically
increase his income by going on disability pension and obtaining a workers'

900 SEVENTEENTH STREET N W WASHNOTON 0 C 20006
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Mr. Sacher - 2 - September 1, 1978

compensation award has provided many workers with disincentives to
continue working --- to the disadvantage of national productivity.

Since workers' compensation and disability pension costs are
borne solely by employers, the prohibition of such offsets potentially
creates a very costly duplication of benefits. Disability pensions com-
mencing prior to normal retirement age are considered "ancillary benefits"
under ERISA (IRS Reg. Sec. 1.411(a)-7(a) (1)) and are not part of "accrued
benefits" protected by ERISA. (The House Ways and Means Committee
Report on the legislation establishing ERISA, dated February 21, 1974,
states on page 60: "To require the vesting of these ancillary benefits
would seriously complicate the administration and increase the cost of
plans whose primary function is to provide retirement income. ") Thus,
the response by employers to the prohibition proposed in Section 237 and
resultant increased pension costs may be to eliminate or sharply curtail
such disability pensions to the disadvantage of all plan participants, particu-
larly those who are disabled in other than work related injuries.

Section 237 of S. 3017 would constitute a drastic change in long
established pension policy and is inconsistent with policy in related areas.
Offsets of workers' compensation awards have been permitted by the Internal
Pevenue Service for many years and continue to be allowed under final ERISA
regulations (Rev. Rul. 68-43; Rev. Rul. 78-178 and IRS Reg. Sec. 1.411(a) (4)).
Also, pension benefits may be reduced by Social Security disability benefits.
See IRS Reg. Sec. 1.411(a) (4) and Rev. Rul. 71-446. In fact, the Social Security
Act requires the reduction, subject to certain limits, of Social Security disability
benefits because of the receipt of workers' compensation benefits. See 42 U.S.
C.A. 424(a).

There is no similar prohibition against workers' compensation offsets
from disability benefits paid under a welfare plan. Thus, the proposed legis-
lation would inadvertently encourage employers who desired to retain disability
programs to delete disability pensions from pension plans and insert them in
insured welfare plans. The effect of this would be to unnecessarily increase
the employer cost of operating a disability program (e. g., additional state
premium taxes on insurance premiums, extra costs to cover the insurer's
profits, etc.) and reduce the security of disabled workers since welfare plans
need not meet the ERISA minimum funding requirements.
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Mr. Sacher - 3 - September 1, 1978

For the reasons outlined above, we believe that any legislation
that would prrvibit reductions in pension benefits to offset workers
compensation awards would have far reaching and adverse ramifications.
We therefore urge that this provision be deleted.

We respectfully request that this letter be made a part of the
permanent record of the hearings held on S. 3017 on August 15, 1978
through August 17, 1978.

Sincerely yours,

Thomas K. Singe

TKS:cbs
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WILLIAM M.
MERCER
INCOKRWAIEL)

Barnet N. Berin, FS.A./Director-Professional Standards

August 15, 1978

Mr. Michael Stern
Staff Director
Committee on Finance and

Employee Fringe Benefits
Room 2227
Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Stern:

I wish to submit the attached written statement,
five copies, for the record, in connection with
the joint hearings of August 15, 16, and 17. My
particular comments are addressed to S.2992,
"sponsored by Senator Bentsen which would direct
the Administration to promulgate uniform standards
for reporting pension assets and liabilities and
for disclosing actuarial assumptions used in such
calculations. This kind of proposal was suggested
in the November 1977 issue of Fortune magazine."

I would appreciate a meeting to discuss with you,
or your staff, the reference in the first paragraph
attached to the above article.

Sincerely,

hjs
Attachment

\ \mar~h & \I Lennan Company
1211 Avenue of the Americas NewYork, NY 10036 • 212 997-137

33-549 - 798 - 79
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S.2992

My name is Barnet N. Berin. I am a member of the Board of

Directors of William M. Mercer, Incorporated, the nation's

largest employee benefit consulting firm, with specific

responsibility for professional standards. My curriculum

vitae is attached. On the basis of my experience and pro-

fessional background, I believe it important and necessary

to point out that the Fortune magazine article, of November

1977, referred to in the announcement of this hearing, is

misleading and inaccurate. Given the opportunity, I would

be pleased to establish this by a column by column analysis

of this article, citing the specific quotations in the article

and then the response correcting each for accuracy. Since that

would be extraneous to Senator Bentsen's bill, I will simply

list the major inaccuracies in this article, briefly, and

then comment on the proposal, S.2992.

The major areas of inaccuracies in the Fortune magazine article

of November 1977 include the following:

1. Salary increases will exceed interest rates over the

next 50 to 75 years (the period implicit in funding

methods for pension plans). Few economists will endorse

this scenario, since it depicts an entirely different

society and likely an entirely different form of govern-

ment.
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2. Based on (1) and using estimates, the author concluded

that unfunded liabilities are one-half of what they

should be. Using the same approach, in the absence

of any inflation, unfunded liabilities would triple.

Using the same approach, but introducing double-digit

inflation, unfunded liabilities would decrease ten

percent. Both results are patently absurd and depend

upon the economic forecast in (1) and the rigidity of

the mathematics.

3. Unfunded liabilities are amortized, at a rate typically

of 7% lo 8%, and are not paid in full as consistently

presented in this article.

4. Actuaries have increased the salary scale assumption

more than the interest rate assumption, in recent years,

and not the reverse as stated in the article.

5. Information on actuarial assumptions was published,

and available, although the article states that it

was not available.

The author of the Fortune's article views can be expressed,

in his own words, as follows:

2
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*In terms of disclosure, and the focus of the piece
that I did in November, my emphasis is on shareholders.
I am not particularly concerned about the ability of
people covered by pension plans to collect their
benefits."

"A few people wrote after my article appeared and
asked if I was advocating the end of define benefit
plans. Given the current ground rules of ERISA, I am.'

This bill is described as an addition to Section 412 of the

Internal Revenue Code of 1954 by adding a new subsection,

"within 90 days of the date of enactment of this subsection,

the Secretary shall promulgate uniform standards for calculating

and reporting the assets and liabilities of pension plans and

for disclosing the actuarial assumptions used in such calcu-

lations."

While this is a general statement? we can review what is avail-

able and what could be made available simply and directly.

The Present Situation - Information Available

There are four present sources for the basic information re-

quired.

I. The Annual Valuation Report.

2. Accounting Opinion 8 Calculation of Vested Unfunded

Liability.

3. Schedule B, Form 5500 Information.

4. Footnote to Annual Financial Report.

3
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The first is a technical document, normally quite complete,

likely including the remaining three items. The second

could stand some tightening up. The third is not generally

sought after by those seeking information and is largely

technical. The fourth varies but is usually skimpy. All

of this information could be considered, simplified, made

standard and provide a comprehensive picture of a pension

plan's financial status, one that could be followed by the

nontechnician.

Proposed Schedule

A separate schedule, reflecting this data, could be made a

required part of the valuation report, to be attached to

Schedule B, Form 5500 and included as a separate exhibit in

the annual financial report.

The information should include:

1. Statement of Funding Method (per ERISA).

2. Actuarial Assumptions (by specific reference to

valuation report).

3. Valuation assets and market value. A statement should

be appended that valuation assets represent a smoothing

of market values.

4
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4. Accrued Liabilities.

5. Unfunded Liability.

6. Reference to actuarial experience (gain or loss) in

the year ending on the valuation date.

7. Actuarial reserve for accrued vested pension benefits*

(Unit Credit funding method):

(i) Based on plan's actuarial assumption.

(ii) Based on PBGC's actuarial assumption in

year ending on valuation date.

8. Vested Unfunded Liability equal to item (7) (1) and

(7) (ii) less valuation assets, per item (3), with

market value footnoted.

9. Company's contribution in the year ending on the

valuation date as a dollar amount and as a percentage

of payroll.

10. Minimum required contribution and maximum contribution

in year ending on valuation date.

Accounting Issues Occasionally Raised

The recognized funding methods specified in ERISA reflect

different patterns of funding a pension plan, each chosen

to fit the employer's financial forecast. All achieve exactly

*Ancillary benefits to be included, if significant, based on
Unit Credit funding method or one-year-term cost reserve per
valuation report.

5



1247

the same goal. Only the incidence is different. This kind

of choice is found in accounting, in the same sense, in the

choices available when depreciating fixed assets and also in

the methods of valuing inventory. (There are other areas in

accounting where there are such alternatives.) Such choice

should be retained.

Some accountants take the position that adding the assets of

the pension fund to the asset side of the balance sheet and

adding the accrued liabilities of the pension plan to the

liability side of the balance sheet should be the preferred

approach. This would be unfortunate in several respects:

(i) It would disturb accounting statements signi-

ficantly. Relationships common to accounting

and finance, drawn from the balance sheet, would

no longer be valid.

(ii) Benefit improvements or a change in actuarial

assumptions would have roller coaster effects

on financial statements.

(iii) No where else in the world is this type of adjust-

ment made. (The Book Reserve system, used In a

few countries, does not involve "real" assets

but rather a reserve on the liability side.'

6
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(iv) Actually, plan termination liabilities should

be employed. These are generally much less than

ongoing plan liabilities. For many companies this

could produce a surplus but the comments in (i)

still applies.

(v) Those who have made these adjustments indicate

that financially healthy companies come out about

the same, near the top of the list of companies

when ranked, as do financially disturbed companies,

near the bottom of the list of companies when ranked.

This is not a surprise: the private pension plan

follows the health of the plan sponsor and not the

other way around.

(v) Pension costs are probability statements. There is

no other such item on the balance sheet.

A better approach would be a supporting exhibit on pension costs.

Department of Labor Proposal

T he June 14, 1978 statement of Ian D. Lanoff, Administrator

Pension and Welfare Benefit Programs, U.S. Department of

Labor to the Committee on Finance, United States Senate, in-

cludes much that is of interest to the issue of accounting

and actuarial disclosure practices in pension funds. Essen-

tially, the approach is to tighten up and expand the Accounting

7



1249

Opinion 8 calculation. There is much merit in this pro-

posal. The following comments relate specifically to this

proposal:

1. ERISA Section 103(d) (6) requirements should be waived

permanently. The underlying problem is that the ter-

mination priority categories are far too complex. This

should be addressed, and the calculation simplified.

2. The plan itself should describe how the accrued benefit

is determined. This should be the basis for the calculation.

A plan without such a description should be required to

have such a clause inserted.

3. Career average and flat dollar pension plans should show

only accrued benefits to date. Final pay pension plans

should have the choice of either:

(i) using the final average salary to date and

determining an accrued benefit to date.

(ii) using a prorata part of the projected benefit,

with salary scale, as the accrued benefit.

4. The plan's actuarial assumptions should specify interest,

mortality, retirement age and any other assumption support-

ing the Unit Credit calculation.

5. Current value of assets should be replaced by market

value of assets.
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6. The treatment of ancillary benefits should be made

clear.

7. A check list of actuarial methods should refer only

to the funding methods which are listed in ERISA

Section 3(31).

8. "Guidelines indicating that the assumptions selected

should reflect the anticipated experience of an ongoing --

rather than terminating -- plan" needs clarification.

Does this mean collecting and publishing statistics on

actuarial assumptions? (Greenwich Research Associates,

Sixth Annual Report, 1978, pages 81-86, includes an

interesting statistical display of actuarial assumptions.)*

Or does it mean criteria to be decided as to when actuarial

assumptions should be changed. If the latter, this is a

technical, complex subject that I have written on and

devoted much time to. I would be prepared to expand

on this aspect of pension actuarial assumptions, if de-

sired.

hjs

*An independent support for the statement on page 2, item (4)

9
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William M. Mcce, Incorpoxated

Curriculum Vitae

BARNET N. BERIN

I. EDUCATION

City College of New York: Highest second year
honors, Phi Beta Kappa, Magna Cum Laude,
B.S. 1951.

Columbia University: M.A. 1953.

Fellow of Society of Actuaries, 1960.

II. PROFESSIONAL

Director-Professional Standtrds, William M. Mercer,
Incorporated, the nation's largest employee
benefit consulting firm.

A. Society of Actuaries Committees:

1. Education and Examination -- prepared
study materials and examinations for
pension sections, 1963-1969.

2. Committee on Pensions -- discussed and
recommended solutions for current
pension problems, 1969-1973.

3. Committee on Professional Development --
discussed changing times and related
oroblems for actuarial profession,
1970-1973.

4. Committee on Review -- prepared book
reviews of professional material
related to pensions, 1975-1977.

5. Committee cn Retirement Plans, Chairman --
develop continuing education, research
activities and seminars, 1977 to date.
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William M. Mercer, Incorporated

B. New York Actuaries Club:

1. Instructor, Pension Mathematics --
established and taught first and
succeeding classes in pension mathe-
matics to actuaries in the tri-state
area, 1971-1976.

2. Pension Committee -- arranged speakers
and programs on matters of professional
interest, 1971-1972.

3. Committee on Students' Education --
helped run and monitor actuarial study
classes, 1972-1973.

4. Continuing Education Committee -- helped
run continuing education seminars, 1974.

5. Nomination and Election Committee --
recommended actuaries for election to
club offices, 1975-1977.

C. Teaching Assignments:

City College of New York: Statistics
Lecturer, 1952.

Insurance College of New York: Group Insurance
Lecturer, 1962.

New School for Social Research: Member of
faculty, taught course on pensions, 1974.

D. Member of the Advisory Board:

1. Actuarial Education and Research Fund --
representatives from six actuarial
organizations identify issues for study
and grant awards to accomplish research,
1974 to date.

2. Bureau of National Affairs -- a professional
study group related to government matters
in the employee benefits field, 1975
to date.

2
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3. Public Employees' Retirement Systems
Study Group -- preparation and organi-
zation of a recommendation for a study
of Public Employee Retirement Systems,
1976 to date.

4. Bessemer Pension Institute -- a group
of 50 large companies that regularly
meets and discusses pension issues,
1977 to date.

E. Other Professional:

Actuary-in-Residence
The University of Michigan
Academic Year 1977-78

III. ORGANIZATIONS

Fellow:
Canadian Institute of Actuaries
Conference of Actuaries in Public Practice
Society of Actuaries

Associate:
Institute of Actuaries (United Kingdom)

Member:
Actuaries Club of New York
American Academy of Actuaries
International Actuarial Association
International Association of Consulting Actuaries

IV. PUBLICATIONS

A. Books:

"The Fundamentals of Pension Mathematics,"
1971, The Society of Actuaries.

"Pensions: A Guide to the Technical Side,"
1973, C.D. Spencer and Associates.

3
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B. Periodicals:

1. "Dividend Model For Noncontributory
Deposit Administration Group Annuity
Contracts," Society of Actuaries, 1961.

2. "What Is Your Pension Plan Worth?",
Pension News, December 1967. (Co-author)

3. "Life Contingencies and Compound Interest --
the Connecting Link," Conference of
Actuaries in Public Practice, 1971.

4. "The BAI Interest Rate," The Actuary
December 1971.

5. "APB-8 Five Years Later -- Strong Influence
Felt," Pension News, 1972.

6. "Pension Funding: A Nontechnical Explana-
tion," American Management Association, 1972.

7. "You and Your Pension," (book review)
The Actuary, February 1973.

8. "Women's Liberation and the Female
Mortality Rate," The Actuary, October 1973.

9. "The President's Message," Pension News,
October 1973.

10. "Pension Mathematics, The Underlying
Philosophy," International Association of
Consulting Actuaries, Amsterdam, March 1973.

11. "Revenue Ruling 71-446 (Social Security
Integration): An Assessment And A Proposal
For Change," Conference of Actuaries in
Public Practice, Vol. XXIV, 1974-1975.

12. "BAI: One for Two," Pension News,
October 1974.

13. "Interest Rates and Salary Scales in
Pension Valuations," The Actuary, April 1975.

14. "Corraling The Conglomerates," Pension
World, July 1975.

4
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15. "Pension Plans In Difficult Economic
Times," Society of Actuaries, April 1976.

16. "The Valuation of Pension Fund Assets,"
Employee Benefits Journal, Fall 1976.

17. "Pension Actuarial Gain and Loss Analysis,"
Record, Society of Actuaries, October 1976.

18. "Actuaries Needn't Be The Only Ones to
Understand Valuation Reports," Pensions
& Investments, August 1977.

19. "From the Pony Express to the Pension
Express," across-the-board, The Conference
Board Magazine, June 1978.

hjs

5
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Ovs Liberty Plan. 166 Broadw-y. New York NY 10006 (2) 7M-1212

Meno Lynch
Pierce
Fanner a Smith Inc.

August 24, 1978

Honorable Harrison A. Williams, Jr. Chairman
Subcommittee on Labor Committee of the Senate

Committee on Human Resources
United States Senate
Washington, D.C. 20515

Re Bill S. 3017/Section 274

Dear Senator Williams:

Merrill Lynch, Pierce, Fenner & Smith Incorporated
Is pleased to offer its comments with respect to Bill S. 3017
which proposes certain amendments to the Employee Income
Security Act of 1974.

In connection with the legislative proposal, Merrill
Lynch will confine its remarks solely to the second provision
of Section 274 of the bill. This provision provides that
shares of a pooled investment fund operated by a bank or
insurance company and sold to an employee benefit plan
are not securities within the meaning of the federal securities
laws.

We believe that enactment of this provision of Section
274 would be adverse to the interest of both securities industry
and more importantly, to the investing public which it serves.
Accordingly, we oppose this measure and respectfully request
that Congress refrain from taking any legislative action
which would result in its enactment.

Briefly stated, our opposition is based upon two reasons
as discussed below.

Federal Securities Law Protections

Merrill Lynch believes that enactment of this provision
would strip employee benefit plans of basic disclosure and
anti-fraud protections afforded by the securities laws.
These essential protections, which are not provided by ERISA,
include the application of the anti-fraud provisions of
the federal securities laws to pooled investment funds for
employee benefit corporate plans, Keogh plans and individual
Retirement Accounts (IRAs) as well as the disclosure requirements
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as applied to both Keogh plans and eRAs. Specifically,
these regulatory controls require that sponsors of pooled
investment funds provide Keogh plans and IRAs with prospectuses.
Further, they limit the type of advertisements and sales
promotional material which sponsors can direct at Keogh plans
and IRAs by requiring disclosure of essential information
regarding the funds. Moreover, It is the federal securities
laws which help ensure against fraud and misrepresentations,
through the right of suit, in connection with the purchase
of shares of a pooled fund by said plans. Removal of these
basic protections would in our view, unfairly disadvantage
these plan participants in the critical anti-fraud and disclosure
area, essential ingredients to intelligent investment selections.

The Glass-Steagall Act of 1933

The enactment of the second provision of Section 274
of S. 3017 would, contrary to the provisions of the Glass-
Steagall Act of 1933, sanction bank entry into the general
securities business. Further, such an encroachment would
leave banks in the position of selling securities to employee
benefit plane, which plans represent an increasingly significant
segment broker/dealer customers. Evidence of the popularity
of these investment vehicles is demonstrated by the fact
that Merrill Lynch presently services approximately 11,000
active IRA (including Corporate IRAs and IRA rollover accounts)
and Keogh plans to date. Accordingly, the enactment of
this provision would authorize banks to breach the historic
separation between commercial Lnking and the general securities
laws.

In summary, we respectfully urge that Congress oppose
any action which would result in the enactment of the second
provision of Section 274 of S. 3017.

We thank the Subcommittee on Labor for this opportunity
to express our views on this important matter.

Sincerely,

Merrill Lynch, Pierce, Fenner
S mith IncorporateA

By:3Z c

IrEA4. Lewis, Esq.

IML:ds

33-549 0 - 78 - 80
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CHARLES P. MOORE & ASSOCIATES

Con±Jtiny c4etuaii

P. 0. BOX 672

ALBANY, GA. 31702

C912) 425 BU8S

August 11, 1978

Mr. Michael Stern
Staff Director, Committee on Finance
Room 2227
Dirksen Senate Office Building
Washington, D. C. 20510

Pension Simplification

Dear Mr. Stern:

The prospects of simplyfing the administration surrounding

the establishment and maintenance of private pension plans is

gratifying, to say the least. I am encouraged by recent action

on Senator Bentsen's part and also on the part of Senators

Javits and Williams to not only recognize the disastrous

effects of ERISA but also in their desire to take action to

remedy some of these problems of administration.

Before making my comments, it would be appropriate for me

and helpful to you for me to state my qualifications. For

the past twenty-six years, I have been a consulting actuary

engaged in the design, establishment and continuing mainte-

nance of retirement plans throughtout the entire United States.

Currently I am a member of all the nationally recognized
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actuarial bodies including the Society of Actuaries, the

Conference of Actuaries in Public Practice and the Academy

of Actuaries. Since 1974 I have been an Enrolled Actuary as

defined in the Employee Retirement Income Security Act of

1974. It has been my good fortune to have been involved with

some of the country's largest and most profitable corporations

in this regard as well as with many small closely held com-

panies in all parts of the country. In many ways it has

been as rewarding to have worked on the design problems of

a small plan involving a half-dozen employees as it has been

in some instances working for an employer with 10,000 employees.

Many of the problems are similar and there are enough differ-

ences to require some individual creativity. All of this

experience has given me an accumulation of observations

both pre and post ERISA and I feel that I have truly worked

with a representative cross-section of American free enter-

prise as well as with many public employee plans in the last

quarter century.

Principal Objectives of Regulation

The sections of the Internal Revenue code, the multitude

of pages of regulations and the many Treasury bulletins and

revenue rulings dealing with pension plans have all accumulated
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and been put in place with two objectives in mind, namely:

(1) To insure that the employer has a legitimate tax

deduction and is not contributing and taking a

deduction for more than is warranted by a true

recognition of the liabilities of the plan and

(2) To protect the employees against possible un-

scrupulous or selfish employers. This protection,

largely a result of the Labor Department's Welfare

and Disclosure Laws and later, ERISA, protected

employees in the following ways:

(a) Made more employees eligible for par-

ticipation in the plan at an earlier

date than was required by law prior to

ERISA.

(b) Required earlier vesting for employees

in their accrued benefits.

(c) Established minimum adequate funding

criteria.

(d) Saw to it that employees were informed

of all the benefits to which they were

entitled, including how to get these -

how to deal with the employer - how to

lose these benefits - how to seek re-

course to the labor department when
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necessary and all the other details

found in the summary annual report.

In summary, then, the regulations were all established for

the propriety of the employer's deductible contribution and

the protection of the employees in their benefits.

False Perspectives

It is my contention that the objectives of the regula-

tions had been adequately satisfied prior to ERISA but that

somehow the abuses, some of which will always occur even

with ERISA, were blown out of proportion and an uninformed

or improperly informed Congress took a hot political issue

and, watching it gather momentum, stayed with it until we

had the most cumbersome and unworkable piece of legislation

that has ever been set loose on American industry. It cannot

be adequately explained how this tidal wave reached its

final gigantic proportions but it has been finally admitted

by some of the authors of ERISA that it was ill-conveived

and the greatest example of over-kill the country has ever

seen. Of course, the same legislators are concerned for

their political life and it is never politically wise to

admit that you made a mistake. Consequently many of the

reforms which should now occur to ease the burden of ERISA
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on industry will either not be forthcoming or emerge in very

watered-down form after a great deal of pain-staking labor.

More time wasted!

If we continue to talk about the Studebaker Case or a few

other fairly remote instances of inadequate funding in the

private pension sector, we will, thereby frighten John Q.

Public into thinking that the private pension system is in

a state of bankruptcy or disarray. Nothing could be further

from the truth by reasonable standards, despite cent articles

to the contrary written by businessmen who do not appreciate

some of the subtleties of actuarial soundness. Furthermore

if we continue to highlight the few cases of abuse by un-

scrupulous employers, we will generate a fear among employees

that they need someone to protect them against their employer.

Studies conducted on a scientific basis by practitioners in

the pension field, indicate that the private pension system

in the United States is in good shape and its condition

has continually improved over the past several decades

since its identifiable origination in the middle 1940's.

The pension industry is young nad has had some rough time

sorting itself out and I suspect that this fact was overlooked
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by the many people and legislators who would look to the

absolute number of deficiencies in the past rather than to

the rate at which these deficiencies are being eliminated

and the rate at which both employers and employees are gaining

a better understanding of pensions and their pizce in the

overall social structure of the country.

Recommendations

Without question, the time has come and the level of

understanding has been reached by both employers and employees

so that the private pension system can work with a minimum

of government regulation. This will mean that many many

dollars now being spent in the administrative details sur-

rounding the pension plan can go toward the actual payment

of benefits. Further, in a time when our country needs more

productivity and less government service, fewer people can

be used to police the private pension system.

Specifically, I would recommend that an employer submit his

plan to the Internal Rpvenue Service for advance approval in

much the same way he did ten or fifteen years ago. This

information required for a Determination Letter is quite

comprehensive and includes a communication to employees.
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Perhaps now we have advanced enough that we have the machinery

and have become accustomed to preparing articulate summary

plan descriptions so that employees will be receiving a

communication which they can understand. Beyond this I

would suggest that no specific set of forms or requirements

be imposed upon employers each year for submission to the

Pension Benefit Guaranty Corporation, the Labor Department or

the Internal Revenue Service. Also I don't believe that the

mass of information required to be submitted to employees and

other interested parties is required. For the most part this

information is not even read by employees and, when read, is

seldom understood. Instead, I suggest that the Internal

Revenue Service, as it has always done, be authorized when

they feel it necessary, to ask any employer to substantiate

his tax claim for a particular year. It is also assumed that

the Internal Revenue Service would exercise some prudence and

only require this when a contribution for a particular year

was materially out of line with that of preceding years.

Many employers, upon the advice of their attorney, actuary,

and their accountant would still be preparing this back-up

information for their files and might even submit it with

their tax return on a voluntary basis. I think that the

Congress would be quite surprised at the number of employers
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who have been doing this in prior years and will probably

continue to do so just for the sake of orderly business

administration.

From the point of view of the employee, he always has the right

to question his employer as to any information in the plan.

If, upn such questioning, he is dissatisfied with the answer

or cannot receive an appropriate answer, he would know the

machinery whereby he could appeal to the labor department

for satisfaction. Again, there is a self-policing mechanism

in that as each day goes by, more and more employers are

becoming sensitive to the needs of employees and are communi-

cating much more frequently and thoroughly with them on all

matters. Furthermore, the competition for all levels of

labor in the marketplace is such that the companies are con-

tinuing to install and improve their benefit programs and are

not only willing to communicate these in detail to employees

but are quite proud to do so.

Conclusion

We are in an extremely uneasy economic era in our country's

history and what we need for a continuing low-level of un-

employment and a reduction in the accelerating rate of inflation



1266

Page 9/
Kr. Mi ael SternAugust 11, 1978

is essentially more productivity and less-people performing

governmental services at all levels of government. We

seem to be following very closely in Great Britain's foot-

steps and there is certainly no need for us to do so since

we still have a great many resources at our disposal to

thwart such a condition and we have their example before us,

if we need it, as a stimulus. Not only do I think that a

substantial portion of the bureaucracy would be eliminated,

but I also believe that such a brave and heroic piece of

legislation or administration such as the elimination of all

of these numerous requirements, would leave the American

businessman with a highly positive frame of mind with regard

to government and might even help to establish a more direct

and open communication and empathy between the employer and

the employee in this country of ours.

Admittedly these recommendations are wide-sweeping and would

require a great deal of understanding and integrity on the

part of tho legislators to roll-back so much regulatory

machinery and cast a significant vote of confidence in the

American businessma.i.

The private pension system has certainly been taken out of
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the closet in the last half dozen years and exposed to

flood lights, probes, and has come into clear view in all

its dimensions. Perhaps to this extent, ERISA has served

its purpose. The purpose will be better served if ERISA

knows the time at which to withdraw and allow the American

free enterprise system to try to police itself with its

multitude of built-in safety factors.

Besides, we all know because of the publicity given to it,

the vast number of people it would take and the large number

of years required by this vast number of people to review

all of the required reports which are to be submitted to

the PBGC, the Internal Revenue Service and the Labor Depart-

ment by companies with pension, profit sharing and welfare

plans each year. Nothing is more aggrevating to the business-

man than having to spend so much time and so much money on

material, most of which will be stored away and never touched

again by human hands until finally destroyed twenty or thirty

years in the future.

Thank you for the forum in which to make these comments and,

despite their radical departure from the status quo, I hope

that they will be given some careful consideration with a

back-drop of where we are in the development of business and



1268

Page 11
Mr. Michael Stern
August 11, 1978

in our fight against inflation, expanding government and

lack of productivity.

Sincerely,

Charles Moore

CPM:mb
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STATEMENT SUBMITTED BY
THE NATIONAL ASSOCIATION OF MANUFACTURERS

for
THE SUBCOMMITTEE ON LABOR

SENATE COMMITTEE ON HUMAN RESOURCES
and

THE SUBCOMMITTEE ON PRIVATE PENSION PLANS
AND EMPLOYEE FRINGE BENEFITS
SENATE COMMITTEE ON FINANCE

- on
PROPOSED ERISA AMENDMENTS

INTRODUCTION

The National Association of Manufacturers welcomes this opportu-

nity to offer its views on pending ERISA legislation l/ to the Committees

on Finance and Human Resources. The NAM is composed of over 12,400

manufacturing and related concerns, eighty percent of which have 500

or fewer employees, and is affiliated with the National Industrial Council

which represents another 158,000 private businesses. The NAM represents

industrial employers who employ, in the aggregate, over 15 million

employees or 78% of all employees employed in manufacturing nationwide,

and a large number of its members have one or more retirement plans,

many of which are by-products of the collective bargaining process.

At the outset, the NAN wishes to commend the Committees for

scheduling these important hearings. ERISA has now been in effect

I/ The following bills are being considered:

S.250 - To prohibit the reduction of disability payments.
S.901 - The Pension Simplification Act
S.1383 - To clarify the status of the Hawaii Prepaid Health Care Law
S.1745 - The ERISA Small Busine b Paperwork Reduction and

Investment Act
5.2992 - To provide uniform accounting of pension liabilities.
S.3017 - The ERISA Improvements Act of 1978.
S.3193 - The ERISA Paperwork Reduction Act.
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for almost four years, and the NAM believes that appropriate measures

to simplify its administration, to lessen its paperwork requirements,

and to encourage the growth of the private pension system are timely.

This statement contains general comments on ERISA and the

private pension system and then discusses various provisions of the

bills pending before these committees. Because of the number of bills

being considered, this statement does not comment on every provision.

The NAM would welcome further opportunity to amplify these remarks

or address other provisions through testimony or written comments.

For ease of reference, this statement will follow the general topical

outline suggested by S. 3017. However, by following this format the

NAM is not suggesting the relative order of importance of such

topics.
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OVERVIEW

Following the passage of ERISA, there was a substantial

increase in termination of single employer-sponsored "defined benefit"

pension plans throughout the country. While the reasons for such

terminations are complex, it is clear that the costs of administering

plans and the paperwork requirements of ERISA had a significant impact.

The General Accounting Office's recent report issued on April 27 of

this year, for example, indicates that reporting and disclosure require-

ments have been both burdensome and costly to plan sponsors. Ilooever,

it is also true that recent individual agency actions have lessened

the effects of administration and reporting problems although still

more can be done.

- As these hearings progress, the NAM believes it is important

in considering further substantive changes to ERISA to proceed care-

fully because of the extremely broad and diverse number of pension

plans in this country, many of which are affected by a collective

bargaining process which has played and will continue to play a unique

role in the development of provisions specifically tailored to meet

the needs of individual employers and employees. The NAII at the

present time opposes major substantive amendments recjuring plan changes

or constricting the freedom for plan development to neet individual

needs. Such activity would discourage both the expatn'ion of existing

plans and the creation of new ones.

Moreover, the eventual impact of recent legislAtive activities

on the private pension system is not clear. The Social Security
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Amendments of 1977 (P.1.95-216) and the Age Discrimination in

Employment Act Amendments of 1978 (P.L.95-256), for example, will

affect the private pension system. Social Security changes will

have significant fiscal impact while the new mandatory retirement

changes have created uncertainty and confusion not only for effects.

on pension plans and other benefit programs but also for retirement

policy in general.

in addition, development of numerous advisory co;mnissions such

as one on Social Security authorized by the 1977 Act and the new

Presidential Commission on Pension Policy announced by the W1hite Hoes2

just last month will provide broad reviews of retirement policy in

this country. It would be appropriate to await these comprehensive

assessments as well as a clearer understanding of recent legislative

action before further major policy changes are enacted.

MULTIPLE JURISDICTION

S.3017, introduced by Senators Williams and Javits, would

consolidate the administration of IRISA which now involves the Depart-

it, ents of Labor and Treasury an well as the Pension Benefit Guaranty

Corporation into a nrw single agency. S.901, introduced by Senator

Bentsen, would allocate jurisdiction over most f'lnctions currently

shared by the Department, of Labor and Treasury en0 thdt Labor ;i]l

resolve cases involving self-dealing or prohibited transactions and

Tre,,tsury will resolve all othurn.

33-549 0 - 78 - 81
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This dual jurisdiction between Labor and Treasury has been,

in part, responsible for problems such as delays in promulgation of

ERISA regulations and excessive duplication of reports. However, there

has been and should continue to be improvement in administration because

of the concerted efforts of the respective Departments in reducing

such duplication, coordinating filing requirements, and implementing

other actions to reduce paperwork.

The President recently sent to Congress a new reorganization

plan, similar in many respects to S.901, to reduce further the juris-

dictional overlap and paperwork requirements. The NAM supports this

plan as an appropriate action to clarify and refine jurisdictional

authority and urges these committees to delay action on major legis-

lative changes with respect to jurisdiction until this reorganization

plan has been fully implemented. Once a reasonable tire has passed

for assessment of the results of such a reorganization, a full eva-

luation will be possible, and the experience will allow for informed

policy decisions if further changes are needed.

REPORTING AND DISCLOSURE

The NAM supports efforts to simplify reporting and disclosure

requirements under ERISA and, therefore, generally supports the parts

of Sec. 221-228 of S.3017 and the provisions of S.3193 which would

result in simplified reporting, consolidation of forms, elimination

of Summary Annual Reports, and simplified disclosure of participant's

bunlefit rights. Those revisions will reduce paperwork, improve admi-

nistratiun, aiid encourage rather than discourage plan creation.
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The NAM is concerned with the tax implications involved in

the consolidation of plan description and IRS determination application

forms. S.3193, for example, provides that "... in order for a plan to

qualify under Section 401, the plan must obtain a determination

letter from the Secretary granting qualification." The NAM believes

this provision should be clarified so that a plan's tax qualification

is effective prior to the granting of the determination letter. If

it is not, delays in issuance would hinder plan adoptions and amend-

ments. In addition, tax deductions would be available in many cases

only when the contributions were recognized as income by the emniloyees.

PENSION PAYMENT REDUCTION

The NAM is opposed to the provision of S. 3017 (Sec. 237) and

S. 250 which preclude reductions in pension benefits when workers'

compensation awards are made.

Such an offset was approved in Rev. Rul. 66-243, and rejection

of it will act as a disincentive to development of disability plans by

subjecting employers who ultimately pa the cost of workers' compensa-

tion to increased liability. It could allow duplication of benefits

and represent a windfall to an employee. If disability benefits plans

are eliminated from pension programs, those workers disabled outside

of the workplace will be penalized in particular, and there do not

appear to be strong reasons for such a major policy change.

JOINT AND SUWVIVOR ANNUITIES

Sec. 238 of S.3017 requires a new mandatory benefit for a

surviving spouse payable at the death of an employee in the form
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of a survivor's annuity if the employee is at least 50% vested

and dies before collecting. In effect, a new life insurance

policy paid for by the employer is mandated. The NAM opposes such

a provision because of its potential cost, its impact on established

life insurance programs, and its discriminatory effect on single

employees,

At the present time, many employers provide similar coverage

through group life insurance policies, and ERISA already allows for

an optional benefit similar to this provision. The expense for employers

not already providing such coverage will be significant in many cases

if thin provision is made law. In addition, the mandated benefit

would often be coordinated with existing group life policies which

will add to complexity of administration. If employers reduce the

amount of group life insurance coverage to take into account the

mandated policy, single employees will lose benefits. Ultimately such

a provision will result in reduction of other benefits to offset

the increased costs, and it will serve as a disincentive.

FUNDING

Sec. 251 of S.3017 requires employers to take into account

all plan provisions including those not yet in force in the employer's

funding methods after 12/31/80. While this provision and its rationale

are unclear, it appears that it could lead to increased costs, could

result in undermining the collective bargaining process affecting

many benefit plans in this country, and will add to the complexity

of pension law generally.
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As the NAM understands the effects of this provision, an

employed after 12/31/80, for example, would have to begin funding

benefit increases although such increases have not yet become effec-

tive, may not become effective for some years into the future, and

depending on future events may never take effect. Such a provision

would adversely affect the flexibility inherent in the collective

bargaining process by restricting the use of phased-in benefit in-

creases. Any economic advantage to an employer for a gradually nego-

tiatcd phase-In rather than an immediate one will have been lost

by this provision. The NA.! believes the unc of FRISA to impact the

bargaining process in this n3nner is inappropriate,

Moreover, the provision alloys a funding account to be adjusted

if the provision to become effective in the future does not for some

reason. This adjustment process will add to the complexity of adminis-

tration of pension plans. New regulations will be required for the

handling of such adjustments, and other problems will arise in

employer decisions interpreting that part of Sec. 251 which exempts

from such funding requirements provisions which are "... adopted but

contingent on a future event..."

COST OF LIVING ADJUSTMENTS

Sec. 273 of S.3017 directs the Secretary to conduct a feasibility

study related to mandating cost of living adjustments for private

pension plans. The NAM believes such a study is unwarranted and dupli-

cative of other major "studies" currently being conducted in the

federal government.
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Last month the President signed an Executive Order creating

the President's Commission on Pension Policy to develop national

policies and recommendations for retirement, survivor, and disability

programs. This order for a broad study of pension policy reflects

a growing awareness that one aspect of retirement cannot be discussed

in isolation but should include references to all aspects ranging

from economic to policy goals. Besides the Presidential Commission,

various other councils are either currently at work or being formed

to conduct studies of retirement issues, especially in Social Security.

Another independent study at this time would be superfluous and an

unnecessary expenditure of tax dollars.

SECURI1-TIES LAWS

The NAM supports S.3017 in its provisions (Sec. 271 and 274)

to preclude the application of Federal and State securities laws

generally to the interest of an employee in a benefit plan but believe

that this provision should be further clarified.

The MAN shares the concerns of Senators Williams and Javits

as well as many others over the potential impact of Daniel v. Inter-

national Brotherhood of Teamsters, 561 V.:!d 1223 (7th Cir. 1977),

ce!rt. granted, 98 S. Ct 1232 (Feb. 21, 1970i. This decision exposes

retirement trust funds and individual parties to enormous, heretofore

unanticipated, liabilities. Moreover, it will introduce more complexity

to the pension laws and may result in numerous terminations of pension

plans throughout industry while superimposing a third agency for

administration of pensions.
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Sec. 271 and 274 are intended to remove any doubt that the

ERISA preemption provisions preclude application of Federal dnd State

mecu.ities laws generally to the interest of an employee in an employee

bl'n.tit plan subject to ERISA in which participation is "voluntary.=

Inrerptztation of the meaning of the term Ovoluntary" could narrow

this exemption. The NAM favors further clarification so that all plans

will be shielded except where there are voluntary employee investments

in employe,- securities. Such a clarification would be consistent

with Senator Williams' introductory r-.arks indicating that the

securities laws should bv 4pplicuble only in those instancern where

plans are designed to invest heavily in employer securities.

TAX CODE PROVISIONS

5.3017 contains major tax code amendments including a deduction

for employee contributions to pension plans, a tax credit for "improved*

p nirson plans, and a reducing tax credit for stall employers who

create new pension plans. S.3288 also contains a tax deduction for

employee contributions but provides that an employee smay contribute

within certain limits to an IKA if the pension plan does not permit

employee contributions.

The NAM support, the principle of tax deductions for employee

contributions to pension plans but believes the provisions of S.3285

ar. preferable to S.3017-- S.3017 reduces the deduction for employees

earning more than $30,000. Such a reduction is not justified. in

addition, 5.3017 would require that employers accept employee
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contributions. Such a requirement would involve considerable administra-

tive costs for many employers, costs which in some instances would

exceed the amount of the employee contribution.

The two tax credit proposals would be difficult to administer

and will discriminate against those plans already "improved" within the

meaning of that term and against already existing "small" employer

plans.

Sec. 307 of S.3017 prohibits retroactive disqualification of

a plan for tax purposes unless there is a finding that the past

failure to meet standards resulted from intentional failure or willful

neglect. The NAM supports this proposal which affords greater protec-

tion for those who make good faith efforts to comply with ERISA.

MASTER PLANS

A new part 6 would be added to Title I of ERISA by S.3017

allowing for creation of a "special master plan" which employers could

adopt without being subjected to many of the accompanying administra-

tive details associated with maintenance of a private pension plan.

The NAM supports this attempt to encourege the growth of private

plans.

UNIFORM ACCOUNTING STANDARDS

S.2992 requires development of uniform standards for calcu-

lating and reporting the assets and liabilities of pension plans
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and for disclosing the actuarial assumptions used irl such calcula-

tions. The NAM believes that further action on this legislation

should be delayed to allow for continuation of activities currently

ongoing to resolve issues involved in this complex area. The

Department of Labor, the American Academy of Actudries, the Pinancial

Accounting Standards Board, and the American Institute of Certified

Public Accountants are currently reviewing the problems involved

in such standardization, and successful completion of their

efforts would end the need for, if there is such a need, legis-

lation.

CONCLUSION

The NAM strongly supports those provisions that are cal-

culated to simplify ERISA administration, reduce costs to employers,

and encourage the maintenance and development of the private pension

system. Appropriate legislative action can be achieved to caccoplish

those goals without ma]or disruptions to the pension system. The

manufacturing coIMTLunity has a viLal interest in PRISA dCvLopr,,ents,

and the NAM appreciates the opportunity to discuss the.T;e as% well

as other matters in this field.
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August 18, 1978

Mr. Michael Stern
Staff Director
Committee on Finance
Room 2227
Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Stern:

Pursuant to your notice of July 27, 1978, enclosed
please find five copies of a statement of the National
Association of Pension Consultants and Administrators, Inc.
We request that the statement be included in the record of
the joint hearings held on August 15, 16, and 17. If our
statement raises any questions, or if you wish to discuss
other matters relating to pension simplification, please
do not hesitate to contact us.

Thank you.

Harry..CLaY~on Jr.
Gener Counsel

Stahley .Hackett
Associate General Counsel

/vs
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STATEMENT
OF HARRY V. LAMON, JR., GENERAL COUNSEL, AND

STANLEY H. HACKETT, ASSOCIATE GENERAL COUNSEL,
SUBMITTED ON BEHALF OF THE NATIONAL

ASSOCIATION OF PENSION CONSULTANTS AND
ADMINISTRATORS, INC., TO THE SENATE HUMAN

RESOURCES SUBCOMMITTEE ON LABOR AND THE SENATE
FINANCE SUBCOMMITTEE ON PENSION PLANS AND

EMPLOYEE FRINGE BENEFITS.
AUGUST 31, 1978

BACKGROUND AND OVERVIEW.

This statement is in response to the Subcommittees'

notice of July 27, 1978, requesting comments on the issue of

pension simplification. The statement is presented on

behalf of the National Association of Pension Consultants

and Administrators, Inc. (NAPCA). NAPCA is an organization

of some 200 consultants and administrators of, primarily,

small employee pension and welfare benefit plans.

The members of NAPCA are committed to the continued

viability and growth of a strong, private employee benefit

system. To that end, the members of NAPCA supported, and

continue to support, the basic objectives of ERISA. However,

over the four years since passage, it has become clear that

while ERISA's objectives are noble, many of its specific

provisions have had unintended results. It is evident that

ERISA has resulted in increased costs for many plans, and

that it has been a significant factor in the termination of

many existing plans, and in the failure of many employers,
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primarily small employers, to establish new plans.1--

These conclusions, however, should not be misinterpreted.

ERISA was designed to correct problems and abuses of the

past and to enhance the protection of the rights of participants

and beneficiaries. Some increased costs and complexities

were inevitable and justified. One objective of amendments

to ERISA should be to identify and address those areas where

increased costs and complexities are not justified - specifically,

where the costs of compliance exceed the corresponding

benefit to participants and beneficiaries.

Moreover, in identifying these areas, it is critical to

consider not only the compliance costs placed directly on

employee benefit plans and their employer-sponsors, but also

the compliance costs placed on those who sell and provide

services to plans and sponsors, such as consultants, admini-

strators, and insurance companies. Furthermore, it is

critical to recognize that merely shifting reporting, paperwork

and other administrative burdens from plans and sponsors to

1. A mater of studies and surveys have been made of the impact of EPIsA on
employee benefit plans. The studies include: Surve of Increased Amninistrative
Costs of ERISA (National Association of Pension Consultants and Adinistrators,
Inc.) (1975T;Certified Public Accountants Survey (Retirement A ministrators and
Designers of America, Inc.) (1977); Pensicn Consultants .Sr (Retirerit
Administrators and Designers of America, Inc.)(1977); IRS Sta-istics Based on
Determination Letters Issuied Pre- and Post- FRISA (Cn-9_3TT; o 0us
GnrlACCOmntir Office §= - (1977); Senator Fa ert Dole Suvy(1977);
Senator Richard Lar Survey (1977); PBC Steitcs o Plans (On

Al ttnho the survey results are not uniform, and many are not scientifically
designed, they do unanimously reflect that ERISA has resulted in increased
costs for Mny plans, and that ERISA has been a significant factor in the
termination of many existing plans and in the failure of many employers to
establish new plans.
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consultants, administrators, and insurance companies, is not

sufficient. The costs are still there and ultimately must

be born by plans and participants and beneficiaries.

Finally, it must be recognized that shifting plan administra-

tive burdens to the Federal Government is no solution either.

Someone has got to be paid to do the work.

A second objective of amendments to ERISA should be to

enact additional incentives to encourage the establishment

of new employee benefit plans and the improvement of existing

plans. There is little doubt that the greatest opportunity

for expanded plan coverage exists in the small employer

sector, and that small employers, and individual taxpayers,

are particularly motivated by economic and tax incentives.

A third objective of amendments to ERISA should be to

address the problems arising from multi-jurisdiction over

the administration and enforcement of laws effecting employee

benefit plans. The jurisdiction issue is much broader than

the obvious (and widely discussed) issue of the "dual juris-

diction" of the Departments of Treasury and Labor over

ERISA. It includes issues relating to the proper role of

the states (pre-emption), the Securities Exchange Commission

( aniel v. International Brotherhood of Teamsters), the

Pension Benefit Guaranty Corporation, and the Federal Trade

Commission (disclosures in connection with Prohibited Transaction

Exemption 77-9; disclosures in connection with Individual

Retirement Accounts).
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We recognize that a comprehensive review and revision

of ERISA, addressing all of these objectives, is impractical

in the short term. However, we also recognize that certain

pressing matters could be addressed immediately. We suggest

that an immediate legislative response might include some or

all of the following:

1. Small Employer: - expand the definition.

2. Reporting and Disclosure:

- eliminate the Summary
Annual Report.

- eliminate the Notice to
Interested Parties.

- combine Form EBS-l with
Form Series 5300.

- requireAnnual Report
(Form Series 5500) once
every five years.

- permit agencies to exercise
greater discretion in develop-
ing simplified, non-duplicative
reporting requirements,
particularly for small
employers and small plans.

3. Jurisdiction and Administration:

- address the Daniel issue.

- prohibit retroactive dis-
qualification of plans for
unintentional technical and
administrative errors.

4. Incentives: - permit tax deductions for
employee contributions to
plans.

These items, and others that may be more appropriate for

consideration in the future, are discussed in the body of this

statement.
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I. RECOGNITION OF SMALL PLANS.

The "Small Employer" Defined.

ERISA adopted a concept of "small employers" and

"small plans" which originated in the Welfare and Pension

Plans Disclosure Act (WPPDA). Under ERISA, an employer is

considered "small" if his plan covers less than 100 partici-

pants. We believe that the definition is more convenient

than realistic. The simple dichotomy of "under 100" and

"100 or more" participants simply does not recognize the

real differences between the many sizes and types of plans

and plan sponsors. A very fundamental difference is that

smaller plans and smaller businesses generally have less "in

house" sophistication for dealing with plan administration

and have less ability to pay for required administrative,

accounting, legal, actuarial, and other support services.

Every dollar that must be expended in a "support" capacity

is one less dollar that could have been applied to benefits.

The appropriate administrative agency should have the discretion

to respond to these differences in sponsors and plans, and

to adopt regulations and guidelines for smaller plans and

smaller businesses which emphasize simplicity and reduced

costs, and which encourage the continuation of existing

plans and the installation of new plans. The starting point

for this discretion could be in the definitional sections of

ERISA.

Recommendation:

We believe it would be appropriate to expand the

definition of "small plans" to include those plans sponsored

by employers meeting the Small Business Administration defi-

nition of a small business. (See Section 446 of S. 3017).
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II. REPORTING AND DISCLOSURE.

The reporting and disclosure requirements of ERYSA

are another carryover from the WPPDA. However, when combined

with the other significant ERISA protections, including

minimum standards, funding, fiduciary responsibility and

prohibited transactions, they approach "over-kill". In

fact, many of the reporting and disclosure provisions are an

expensive burden for employers, both in terms of time and

cost, with questionable benefit to participants and beneficiaries

and the administrative agencies.

The complexity of the reporting and disclosure re-

quirements has had a particularly adverse impact on small

employer plans. As various of the previously cited surveys

reflect, the fixed dollar costs associated with the implementation

of ERISA's reporting requirements is often a disproportionate

percentage of pension costs for the small employer.

Recommendations:

1. Generally.

A. Every effort should be made to eliminate duplicative

and complex reporting. Legislation should not be so specific

or restrictive as to prevent the appropriate administrative

agency from exercising reasonable discretion in favor of

simplified, non-duplicative reporting requirements. Special

consideration should be given to simplified reporting for

small employers and small plans. (See S. 3193).

B. Access to plan records and information is a

necessary corollary to enforcement of rights of participants
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and beneficiaries. However, reporting and disclosure should

be viewed as a means to an end, and not the end itself. It

is our view that the basic objectives could be accomplished

more simply and less expensively by requiring employers to

keep detailed records for audit by agencies and review by

participants and beneficiaries, and by requiring only summary

reports to the appropriate administrative agency.

C. Information required for administrative data base

needs should be considered separately from information

required for ERISA compliance. For example, comprehensive

information as to plans could be acquired by statistically

sound sampling. It is not necessary for every plan to

report every detail every year.

2. Specifically.

A. The Summary Plan Description.

The Summary Plan Description has evolved from a

communication vehicle to a legal document. Despite the

admonition that the Summary Plan Description be drafted with

language calculated to be understood by the average partici-

pant, of necessity it will be complex, and invariably will

refer to the plan document for further information.

Given that the purpose of the Summary Plan De-

scription is to communicate important plan provisions to

participants, as opposed to serving as a legally binding

prospectus, we would suggest that its form should not be

that of a legal document, but rather an easily-understood

booklet which describes the plan provisions in question-and-

33-549 0 - 78 - 82
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answer form.

Should the plan participants feel the need for

more detailed information, they should be encouraged to

examine the actual plan document.

Plan sponsors should not be held liable for uninten-

tional or technical discrepancies. Liability should follow

only in cases of actual intent to mislead.

B. Form EBS-l.

Form EBS-1 requires much information that is

presently disclosed on Form Series 5300. With respect to

qualified plans which seek a determination letter, it would

appear that these forms could be combined, with the elimination

of Form EBS-I.

C. The Annual Report.

All plans presently must file full compliance

returns on an annual basis. We sincerely question whether

such full annual data is even assimilated by the agencies,

much less utilized. Particularly with respect to small

plans, we would urge that the required comprehensive reports

not be annual, but on a five year cycle. Participants would

continue to have the right, on request, to review plan

records. A much abbreviated report or registration statement

could be filed annually ("a one pager").

D. The Summary Annual Report.

Distribution to all plan participants of a Summary

Annual Report represents another costly procedure of question-

able utility. Certainly this information could be made
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available to plan participants on request.

E. Form Series 5500, Schedule A.

Schedule A information (insurance) should be

limited to data that is meaningful, necessary and not susceptible

to misinterpretation by sponsors, participants, beneficiaries

or the agencies. The entire area of life insurance disclosure

is the subject of study by the Federal Trade Commission and

the state regulatory bodies. Undoubtedly, it will soon be

the subject of study by the Congress. We contend that insurance

held in employee benefit plans should be subject to no more

and to no less regulation and disclosure than insurance held

by other individuals or entities. Our position here is

similar to our position regarding other assets or products

whose sale is subject to government regulation. The underlying

asset or product should be subject to similar regulation,

regardless of the buyer. Particular and different regulations

(aside from fiduciary responsibility and prohibited transaction

provisions) should not be imposed on underlying assets

simply because they are held by an employee benefit plan.

With particular reference to Schedule A, Line 3,

we have long contended that insurance commissions disclosure

should be permitted in the form of percentage of premium on

an initial and renewal basis, as opposed to annual dollar

amounts. The former gives a "moving picture"; the latter

merely a "snapshot". If the former is not mandated by

legislation, the agencies at least should have greater

discretion to permit it.
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F. Notice to Interested Parties.

ERISA Sectic(n 2001(a) and IRC Section 7476 require

that each employee who qualifies as an "interested party' be

notified that a plan has applied for a determination letter

from the Internal Revenue Service. Although several methods

are suggested for publication or distribution of this notice,

it of necessity is written in terms that the average plan

participant would have difficulty in understanding.

We question whether the notice serves any useful

purpose. If ignored by participants, it is indeed a needless

and expensive procedure. Even if not ignored, the decision

as to qualification is made by the Internal Revenue Service

(or conceivably the Tax Court), not by participants. If the

plan meets the minimum standards, it qualifies. Participants

cannot impose higher standards than those required by law.

G. Privacy.

A significant amount of information is reported to

the administrative agencies. With regard to small plans, it

is often relatively simple to review reports made public and

to determine compensation levels and other personal data as

well as extensive data about the employer. Several companies

are presently involved in accumulating and selling detailed

and formerly confidential information acquired from ERISA

reports. We contend that access to such "identified' infor-

mation should be limited to those with a legitimate need to

know - i.e., to participants and beneficiaries, their repre-

sentatives, and the agencies. "Identified" information
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should not be m&Ae freely available to competitors or to

solicitors.

H. Master and PrLt-otype Plans.

Reporting requirements for "Master" and "Prototype"

plans could be substantially simplified by permitting master

reporting of information common to the particular plans.

(See Section 401 of S. 3017). However, the broader goal of

ERISA amendments should be to reduce and simplify reporting

requirements for all plans, including individually designed

plans.

"Master" and "Prototype" plans fill an important

role in the private employee benefit plan universe. However,

by their nature they are inflexible and simply cannot be

adapted to all situations. Furthermore, they are often

installed and administered by mail, with little personal

contact of a professional nature. As a result, communications

problems often arise between the sponsor, the employer, and

the employees, resulting in administrative, interpretative,

and procedural difficulties. Administrative and installation

costs can vary considerably from plan sponsor to plan sponsor,

and with some plans, may equal or exceed the costs of individually

designed plans.

More importantly, it must be recognized that the

S. 3017 proposal essentially Involves a shifting of responsibilities

from an employer to a master or prototype plan sponsor. The

proposal does not involve an elimination of the responsibilities.

While we support the concept of a "special master plan", its
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limitations must be recognized, and it should not be viewed

as the final answer. The answer must be simplified reporting

for all plans.

With respect to the "special master plan" program,

we would urge that the statutory language be more specific

with respect to the responsibilities that are to be shifted

to the sponsor. For example, we do not believe it appropriate

or workable to shift all fiduciary responsibilities to the

sponsor.

I. Simplified Bond Purchase Plans.

The Administration recently annouried that the Department

of Treasury is introducing a new, simplified retirement

income plan for corporate employers purchasing U.S. Retirement

Bonds in the names of employees. The Administration has

stated that "adoption of this plan will greatly reduce the

usual administrative fees and costs associated with the

adoption and maintenance of qualified plans, because there

are no drafting expenses, no need to file the plan with the

Internal Revenue Service, and no need to establish a trust

for the plan "thus reducing "... administrative costs of

making investments and of determining benefit accruals and

payments."

In our view the proposal is a classic example of the

"insidious encroachment by men of zeal, well-meaving but

without understanding." Such a program might reduce a

2 "The greatest dangers to liberty lurk in insidious enroachment by men
of zeal, well-ceaning but without understanding." Louis Brandeis, J.
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particular employer's administrative costs. However, the

work would still have to be done - the administrative details

attended to - and someone would have to paid to do it. The

proposal, like the "special master plan proposal, is basically

a shifting of work, not a reduction of work. More importantly,

the proposal is a further, unwarranted intrusion of the

Federal Government into the private sector.

J. Publication of booklet to assist in compliance with ERISA

reporting requirements. (S. 3193)

We sincerely question whether such a bookleto would

justify its cost. Employee benefit plans are of infinite

variety and complexity, and invariably are modified with time

and experience. We question whether any single "booklet"

could offer much useful guidance. There already exists a

plethora of materials, ranging from services and treatises to

booklets, dealing with the administration of employee benefit

plans.
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III. JURISDICTION.

When pension reform was being considered initially,

many in the private sector supported retention in the Internal

Revenue Service of the administrative and enforcement functions

relating to qualified retirement plans. The reason for such

support, primarily, was because the Internal Revenue Service

was a known quantity with existing administrative and enforce-

ment capabilities which practitioners felt could fully

implement the objectives of ERISA. Most opposed then and

now the concept of "dual jurisdiction", although all recognized

that it was the result of a legislative compromise and, at

the time, was essential to passage of ERISA. However, the

experience of dual jurisdiction has reaffirmed that it is

not a practical solution to the many problems addressed by

ERISA.

Throughout the past four years NAPCA has been

intimately involved in dealing with the problems that have

arisen under ERISA. The common denominator of a substantial

majority of these problems has been jurisdictional uncertainty

or jealousy or a simple inability of the administrative'

agencies to coordinate and make decisions. The problems

have been particularly acute in the areas of reporting and

disclosure, prohibited transactions and fiduciary responsibility,

and the totally different approaches of the agencies to

enforcement activities.

We fully recognize that progress has been made in

the implementation of ERISA and quite candidly we highly
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compliment the agencies for the progress to date. However

even this much progress comes only after a truly inordinate

amount of time, expense and hard work on the part of the

Congress, the agencies and the public. It is our considered

judgment that the jurisdictional problems remain and that

they are institutional. We have no reason to believe that

the situation will significantly improve, absent a legislative

change.

There appear to be two basic philosophies as to

how the dual jurisdiction problem might be addressed. One

is the concept of "consolidation of functions" as exemplified

by the original Senate proposals, again in H.R. 4340 introduced

last year, and most recently in S. 3017. The second is the

concept of "allocation of functions" as exemplified by S.

901, now S. 2352, and by the President's Reorganization Plan

No. 4 of 1978. NAPCA strongly supports the concept of

consolidation as the only realistic long-term alternative

for resolving the jurisdictional problems which have so

hampered the administration and enforcement of ERISA. The

ERISA Advisory Council has recommended a transfer of all

administrative and enforcement functions of ERISA to the

Department of Labor, with the Internal Revenue Service

retaining jurisdiction solely oven matters relating strictly

to taxation. Essentially, the Advisory Council recommended

a scheduled transfer with the most acute jurisdictional

problems being addressed immediately and other functions

transferred on a step-by-step basis over a reasonable period
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of time. We are aware of the obvious practical and logistical

problems involved in consolidating the administrative and

enforcement functions of ERISA in a single agency. We are

aware of the particular political problems involved in

consolidation in an existing agency as opposed to a new in-

dependent agency. For the short term, we have recognized

the simple reality that we have multi-jurisdiction in strong

agencies supported by powerful constituencies, and that the

only practical approach is an allocation or division of re-

sponsibilities on a scheduled basis. For the long term,

however, we believe it essential that we obtain consolidation

of administrative and enforcement functions of ERISA and,

indeed, of all employee plans both public and private, the

Social Security System and the Pension Benefit Guaranty

Corporation (PBGC) under a single agency.

The "dual jurisdiction" debate has focused largely

on the implementation problems of ERISA, and they have been

and are substantial. However, these problems are but a part

of the overall problem, which we view as the failure to have

developed a uniform and coordinated national policy dealing

with employee plans and retirement security in general. We

totally concur with the view that federal, state, local and

private pension plans, Social Security, ESOP's, TRASOP's,

IRA's and Keogh plans must be viewed as part of the same

continuum. We believe the ultimate goal should be the

creation of a cabinet level Employee Benefits Commission, or

Employee Benefits Administration, with overall responsibility
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over all private and public retirement plans. We envision

that the enabling legislation would maintain "walls of

separation' between private assets and public promises so

that the former would not be used to fund deficits in the

latter, and would also be mindful of Constitutional considerations

involving the relationships of the States and the Federal

government. This is admittedly a far-reaching proposal.

However, we candidly view the jurisdictional problems of

ERISA as only a symptomatic part of the overall problem, and

we consider such a consolidated 'super-agency* as essential

to resolution of the overall problem.

Nonetheless, we are aware that the interim solution

will be along the lines of the President's Reorganization

Plan No. 4 of 1978, and we will work constructively within

its framework while carefully and continually evaluating its

success. At appropriate times we will advise the agencies

and the concerned Congressional committees of our experience

and opinions.
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IV. ADMINISTRATIVE PROCEDURES.

1. Jurisdiction of Securities Exchange Commission,

("Daniel" Problem).

We support the provisions of S. 3017 which would

terminate jurisdiction of the Securities Exchango Commission

over employee benefit plans (as opposed to the underlying

assets held in such plans). We would urge that the termination

of jurisdiction extend to all employee benefit plans, including

voluntary eligible individual account plans.

2. Retroactive Disqualification.

ERISA should be amended to prohibit disqualification

of employee benefit plans based on innocent administrative

error that can be corrected by retroactive allocation or

adjustment. (See Ludden v. Commissioner, 68 T.C. No. 7

(8/31/77): Forsyth Elementary Services v. Commissioner, 68

T.C. No. 77 (9/12/77); Section 307 of S. 3017).

3. Declaratory Judgment Procedure.

ERISA should be amended to expand and expedite the

existing declaratory judgment procedure by removing administrative

impediments and by extending jurisdiction to United States

District Courts. (See S. 901).
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V. INCENTIVES FOR PLAN FORMATION AND IMPROVEMENT.

We believe the major growth in private pension

coverage will come in the small employer/small plan area.

Obviously plans are adopted for a number of reasons, but the

basic economic incentive of a current tax deduction plus

income deferral must be recognized as a primary motivation.

At the same time, the influence of various segments of the

private pension industry in aggressively promoting the

establishment of new plans must also be recognized. To the

extent that clear economic incentives are available, and are

readily explainable to employers, employers will be encouraged

to adopt plans.

Recommendations

1. New Plans. We recommend that additional tax

incentives, in the form of additional, "early year" deductions

or credits, be given to employers who adopt new plans. (See

Section 304 of S. 3017).

2. Improved Plans. To encourage the expansion of

coverage and benefits, we recommend that additional tax

incentives be given to employers who adopt "expanded" or

"improved" plans. For example, if a plan meets the minimum

standards embodied in ERISA, the normal deduction for contributions

would be granted. As participation, vesting, coverage, and

other minimum standards are expanded beyond the minimum,

"points" would be given, on a graded basis as expanded,

which would convert to additional deductions, up to a

maximum of 125%/130% of the current contribution. The
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concept is somewhat similar to the additional investment tax

credit awarded to TRASOPS, and to H.R. 356 (Goldwater).

(See Section 305 of S. 3017). The additional incentives

should not be limited to existing plans which are improved.

They should also be available to existing plans which meet

the higher standards or to new plans which are adopted with

the higher standards. The definition of an "improved" plan

should be 3uch that it does not discriminate against plans

adopted by small employers.

A variation of the proposal with particular relevance

to defined benefit pension plans would be to permit additional

tax credits or deductions related to the past service liability

assumed by a new plan. Given the obvious employee advantages

of defined benefit pension plans, we believe proposals en-

couraging their adoption and expansion should be given

particular study. As we refine our own thoughts in this

area, we will communicate further with the Subcomuittees.
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VI. INDIVIDUAL RETIREMENT ACCOUNTS (IRAs)

IRAs fulfill a valuable purpose in providing a

mechanism for retirement savings for employees who are

unable to participate in qualified plans. However, IRAs

must be carefully monitored to insure that they do not have

a serious adverse impact on the continued growth of qualified

plans. While qualified plans cover employees at all earnings

levels, IRAs cover only a single individual, often at a high

level of earnings. If the benefits of IRAs are increased,

sponsors may be encouraged to terminate plans and to adopt

discriminatory, employer-sponsored IRAs.

In another vein, we are very concerned that IRA

legislation and regulations have reached a point of complexity

which places IRAs beyond the understanding of many of the

individuals it was designed to help. Individuals who have

established IRAs often fail to realize that participation in

a qualified plan for even one day of a tax year will cause

them o be disqualified from IRA participation. They are

similarly unaware of the severe penalties which occur if an

improper contribution is made. A recent decision of the

United States Tax Court highlights the unfairness of these

complexities and penalties. (see Orzechowski v. Commissioner,

69 T.C. No. 67 (1978).

Recommendations:

1. We recommend that IRAs be restricted as in Section

306 of S. 3017. As an alternative, "proprietors" should not

be permitted to establish IRAs unless the "proprietor", ar

an employer, also maintains an employer-sponsored qualified

plan.

2. We recommend that the technical complexities of

IRA's highlighted in the Orzechowski case be eliminated.



1304

VII. LIMITED EMPLOYEE RETIREMENT ACCOUNTS (LERAs).

Although related to IRAs, LERAs offer a more

appropriate mechanism for encouraging greater plan participation.

LERAs should permit plan participants to make deductible

contributions to their employer's qualified retirement plan

irrespective of the employer contribution and thereby

strengthen the "partnership" between employer and employee.

Such contributions are fully vested and can substantially

improve the ultimate retirement benefit.

We do not believe that compensation limitations on

deductible contributions are appropriate nor do we support

computing deductible employee contributions as a function of

employer contributions. When the inflation levels anticipated

for the future are considered with the progressive income

tax rate structure, it is readily apparent that such limitations

soon become unrealistic, even if reasonable when adopted.

We recognize that budget constraints necessarily place some

overall limitation on the amount of the deductible contribution.

However, we contend that individuals should be encouraged to

save for retirement regardless of income level and regardless

of the amount of the employer contribution. On the other

hand, a legislative mandate that all qualified plans provide

for voluntary contributions should be carefully considered.

Recommendations:

We support provisions of S. 3017 permitting deductions
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for voluntary contributions to employee benefit plans. We

do not support the income limitations. We question whether

all plans should be required to permit voluntary contributions.

We suggest that consideration be given to combining the LERA

and IRA provisions as follows: LERAs would be available to

plans and participants on a voluntary basis; IRAs would be

available to participants whose plans do not provide for

LERAs as well as to non-participants; "proprietors" would be

precluded from establishing IRAs unless they also maintained

an employer-sponsored qualified plan.

The limitations on deductible amounts for IFAs and

LERAs should be identical (i.e., $1500).

At a minimum, we strongly endorse S. 3288.

33-549 0 - 78 - 83
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VIII. NON-QUALIFIED DEFERRED COMPENSATION ARRANGEMENT.

Non-qualified deferred compensation arrangements

fulfill a number of valid objectives both from a business

standpoint and a retirement standpoint. Although the Admini-

stration has withdrawn proposed regulations which would

essentially eliminate such arrangements, and although the

House of Representatives soundly defeated its subsequent

legislative proposals, we are concerned that such proposals

will be revived in Senate consideration of H.R. 13511, the

Revenue Bill of 1978. The Administration proposals would

significantly alter long-standing concepts of cash-basis

accounting, and appear to take no accounting of tne role

non-qualified deferred compensation arrangements take in the

broader spectrum of public and private employee benefit

plans. The proposals would have a particularly detrimental

impact on small businesses and the self-employed.

Recommendation:

We support Sections 122 and 123 of H.R. 13511 and

recommend that no further changes be made in laws dealing

with non-qualified deferred compensation arrangements,

pending completion of the studies now being conducted in the

Congress with respect to public plans, and pending completion

of the study of the Presidential Retirement Commission.
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IX. FIDUCIARY RESPONSIBILITY AND PROHIBITED TRANSACTIONS.

The fiduciary responsibility provisions of ERISA

section 404 should be maintained intact.

We are concerned that the scope of the prohibited

transaction provisions of ERISA is overly broad, and that

employers and administrators are too often put to unnecessary

and expensive burdens to seek administrative approval -f

transactions which are not only not harmful, but often in

the best interest of a plan and its participants and beneficiaries.

Furthermore, we strongly question whether it is appropriate

to police prohibited transactions by excise taxes.

Recommendation:

We urge a return to the "adequate consideration"

standard endorsed in H.R. 2, the original House version of

ERISA. If enforcement is a serious problem, we would support

simple agency notification procedures of transactions involving

parties-in-interest. Enforcement should be by random audit

with civil and/or criminal penalties assessed against pro-

hibited transactions. (See also H.R. 7597).
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X. INTEGRATION OF PRIVATE PLANS WITH SOCIAL SECURITY

Many employers cannot now afford both Social Security

and a generous pension plan. Every dollar that must go toward

Social Security is one less dollar tiat can go toward a private

benefit plan.

A vicious cycle has been created as supporters of

Social Security point to the inadequate benefits under employer

plans and ask for expanded government benefits. The increasing

pressure to improve the Social Security system results in a

further weakening of the private sector.

Social Security discriminates against the higher paid

employees, and as FICA taxes increase, the discrimination is

compounded. In our view, integration is necessary and appropriate

to provide all employees with total retirement benefits (from the

private plan and Social Security) that are approximately equal

as a percentage of pay. The Internal Revenue Service and the

Congress have long recognized the validity and fairness of this

Objective.

To abolish integration, or to impose integration

requirements that negate the benefits of integration, (see

H.R. 12078), in our judgment, would be unfair and would dis-

courage the formation of new plans. Such action could well

result in further plan terminations. The "threat" of plan

terminations is often used loosely. However, there is clearly

a breaking point at which increased government-imposed com-

plexities and restrictions will destroy employer incentive and

initiative. We are gravely concerned that too many proposals

in the employee benefit area have been offered on an "ad hoc"
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basis, with little thought given to their relationship to one

another or to their impact on the overall benefit sector.

Recommendation:

We recommend that no changes be made in laws relating

to integration of Social Security with private retirement plans

until completion of the study of the Presidential Retirement

Commission.
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XI. TECHNICAL AMENDMENTS.

During 1976 and 1977, the ERISA Advisory Council

considered several hundred proposed amendments to ERISA.

Many of these amendments were technical or corrective in

nature and non-controversial. We understand that the Sub-

committees have access to the list of proposed amendments and

the comments and recommendations of the Advisory Council with

respect to the amendments. We strongly recommend that you

carefully consider these technical and corrective amendments

for inclusion in any ERISA amendments bill.
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The Honorable Harrison Williams
United States Senate
352 Russell Senate Office Building
Washington, D.C. 20510

Attention: Steve Sacher

Dear Senator Williams and Mr. Sacher:

Thank you very much for your request on behalf of the Human
Resources Committee for our comments on the protections afforded
workers and retirees by the Employee Retirement Income Security
Act of 1974. We hope the following observations may be useful
to the Comittee in its consideration of possible legislative
chav:ges in the Act.

We are staff attorneys at the National Senior Citizens Law Center
in Sos Angeles, California, a national support center operating
under contract with the federal Legal Services Corporation and
charged with expanding and improving the quality of legal repre-
sentation available to the nation's elderly poor. Since the
center's opening in late 1972, a substantial portion of our
practice has been devoted to the rights of workers and retirees
who participate in private pension plans. Our efforts on behalf
of plan participants include working with legal services attorneys
throughout the United States in representing their interests,
litigation on behalf of retirees whose claims for pension benefits
have been denied, and presentation of the views of claimants we
represent to public and private bodies concerned with out nation's
private pension system. These comments reflect our experience,
both before and since the enactment of ERISA, in working to
advance the rights of workers and retirees in the fore4oing ways.

Our thoughts in preparing these comments had originally focused
on two areas of major concern to many of the pension plan partici-
pants we represent. These areas are ERISA's special protections
of the pension rights of seasonal workers, protections which have
to date received insufficient attention from both the Labor Depart-
ment and the Internal Revenue Service, and the unintended effects
of the overbreadth of ERISA's state law preemption provision, which
has both under cut valuable state innovations in the employee
he31th benefits field and threatened the rights of spouses of
pension plan participants under sta±t marital property distribution
laws which have worked fairly and effectively for generations. The
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serious questions which have arisen in these two areas deserve,
in our judgment, the close attention of this Committee. We are
including, as part of this statement, a copy of testimony
addressed to the special problems of seasonal workers and of
state law preemption we submitted to the Labor Department's
ERISA Advisory Council in April of this year. We hope that
the views outlined in this testimony will be useful to the
Committee in its consideration of these extremely important
areas. With respect to the preemption question, we would also
urge that the Committee carefully consider proposals such as
that recently offered by Senator Curtis (R-Nebraska) in S.2018
to limit ERISA's preemptive effect to those state laws which
themselves relate to ERISA's substantive provisions.

iOespite the importance of the seasonal workers and preemption
questicis, the focus of the comments we wish to share with the
Committee has been broadened substantially by the introduction
last May of the ERISA Improvements Act of 1978 (S.3017) by
Senators Javits and Williams. The issues raised by S.3017, and
the assumptions which apparently underlie it, are of overriding
importance to workers and retirees, because they reflect a careful
assessment of ERISA's effects to date by its two major Senate
sponsors. While we welcome the many provisions of the bill which
strengthen and underscore ERISA's guarantees, we are also concerned
that other provisions may undermine these guarantees in ways that
are both harmful to the interests of the workers and retirees for
whom the private pension system exists and entirely unnecessary.

Much of the ERISA Improvements Act appears to reflect an assumption
that ERISA may have harmed the private pension system in the United
States as much as it has helped it. Perhaps the best example of
this apparent assumption is the sponsors' decision to amend the
declaration of policy which introduces ERISA by the explicit addi-
tion of a policy "to foster the establishment and maintenance of
employee benefit plans sponsored by employers and employee
organizations', S201. The insertion of this added policy declare-
ticn at the very least implies that ERISA has not in fact fostered
the establishment and maintenance of employee benefit plans, and
may even suggest, however subtly, that ERISA has discouraged and
undermined the creation and operation of such plans. If this
kind of implication or suggestion is intended by the change in
ERISA's declaration of policy proposed by Senators Javits and
Williams, we would submit that nothing in ERISA's three-year
history supports so disparaging an assessment of its effects.
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We are aware, of course, of the many accounts of pension plan
terminations, especially terminations involving small plans,
which have surfaced since ERISA's enactment. We are also aware
of the objections of employers, employee organizations, trustees,
and others in the pension industry to some of the requirements
imposed on them by ERISA and by such court decisions as Daniel v.
The International Brotherhood of Teamsters. We do not dismiss
or ignore either reports of plan terminations or the views of
the pension industry. At the same time, we would urge that any
proposals to cut back on the protections afforded workers and
retirees by ERISA be received with caution, in light of the high
stakes involved. The private pension system exists for the
benefit of its participants and of its participants only, and
the largely unorganized voices of plan participants are rarely
heard by those institutions which would now urge that ERISA must
be amended in order "to foster the establishment and maintenance
of employee benefit plans".

ERISA was based on the premise that employee benefit plans
deserve public support and subsidies only if they are operated
in a manner that is consistent with the highest possible regard
for the rights of the workers and retirees in whose name they
are established. Our concern is that the problems encountered
by the pension industry in implementing ERISA's standards not
be resolved by abandoning this premise. It is in this spirit
that we offer the following specific comments on the proposed
ERISA Improvements Act of 1978.

1. The proposed Employee Benefits Commission.

We ace pleased to see that the bill addresses the problem of dual
jurisdiction over the enforcement of ERISA in a comprehensive way.
The delay and uncertainty caused by concurrent Labor Department
and IRS jurisdiction over similar and often identical ERISA
provisions has, in our judgment, been harmful to the interests
of plan participants and beneficiaries. The most prominent
example of harmful delay is the continuing absence of regulations
implementing the special protections of the rights of seasonal
workers to participate and accrue benefits in pension plans.
Theae rights are guaranteed by part 2 of title I of ERISA, over
which both the Labor Department and the Internal Revenue Service
may properly assert claims of 'risdiction. The absence of
regulations has, in effect, neunt the absence of any meaningful
protection of seasonal workers" rights. With responsibility
vested in a single agency, we believe regulations on seasonal
industries would have been published long ago.
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At the same time, we wonder whether the dual jurisdiction problem
can be be solved by the establishment of a New Employee Benefits
Commission, or instead by consolidating ERISA enforcement responsi-
bility in a single existing federal agency. The bill's suggestion
that a new commission is the better answer will undoubtedly promote
comprehensive and fruitful consideration of this problem and is,
for this reason at least, welcome.

2. Reporting and Disclosure.

(A) The consolidation and strengthening of provisions which
assure plan participants timely access to their records of benefit
accrual are a most welcome change. We have represented two workers
since the effective date of ERISA's reporting and disclosure provi-
sions who were forced to resort to litigation in order to secure
a statement of benefit rights from their respective pension plans
and thereby to ascertain whether they had qualified for a retire-
ment benefit. So long as workers and retirees continue to be
forced to an adversary relationship with their pension plans,
the protections afforded by section 105 of ERISA will remain
ineffective. The ten dollar penalty provision proposed by
section 221(c) (3) may be a useful curb on negligence in pension
plan administrative offices. We fear, though, that a ten dollar
penalty may not be a sufficient deterrent to such negligence and
would suggest also that a plan participant aggrieved by an unlawful
failure to furnish required information be permitted to recover
the penalty, whatever its amount, from any person who failed to
meet his or her obligations.

The proposed elimination of the summary annual report (section
223) is, in our view, a reasonable step toward meeting the pension
industry's demand for less ERISA related paperwork. At the same
time, if the summary annual report requirement is to be eliminated,
we believe every participant and beneficiary should be entitled
to receive each annual report prepared by his or her pension plan,
free of charge. The information required to be contained in an
annual report, currently set forth at section 103 of ERISA, affords
workers and retirees the clearest available picture of their plan's
financial situation and of the actuarial assumptions and/or data
on which the plan's eligibility and benefit structure are based.
If pension plans are truly for the benefit of their participants
and beneficiaries, there should be no financial barrier whatever
placed between participants and beneficiaries and the essential
information contained in every annual report. If, notwithstanding
the right of every participant and beneficiary to secure a copy
of his or her plan's annual report, a charge for providing the
report is permitted, such a charge should never exceed the actual
cost to the pension plan of providing a copy of the annual report
to a participant or beneficiary who requests it. In many instances,
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the ten dollar maximum proposed by the bill will violate this
principle. In such instances, the only effect of the ten dollar
charge will be to deter interested participants and beneficiaries
from requesting information they are entitled to know. At a
minimum, therefore, we would urge that the amount a pension plan
is permitted to charge a participant or beneficiary for his or
her first copy of the plan's annual report for a given year be
limited to ten dollars or ten cents per page, whichever is less.

If the elimination of the summary annual report may be a salutary
change, the proposed extension of the interval between summary
plan descriptions from five years to ten years certainly is not.
This proposal appears to us to reflect an incomprehensible hostility
toward the summary plan description, perhaps the single most useful
document made available to active workers under ERISA. A summary
plan description that is seven or eight years old may be worse than
useless; it may actively mislead a participant who reasonably relies
on it. To permit distribution of an obsolete summary plan descrip-
tion when intervening plan amendments, including amendments in
eligibility conditions, have been made, is, in our view, unconscion-
able. We would urge that the provisions of ERISA relating to
summary plan provisions be left as enacted in 1974.

An equally harmful amendment is the proposal to permit the Secretary
of Labor (or the Employee Benefits Commissioner, as the case may be)
completely to exempt an employee benefit plan or class of plans from
all reporting and disclosure responsibilities. This kind of whole-
sale delegation of power to a federal agency would, we believe,
represent an irresponsible abdication of Congress' obligations to
pension plan participants and beneficiaries. The delegation is
grossly overbroad, allowing entire classes of benefit plans, such
as, for example, all jointly-administered pension plans, to be
exempt from all disclosure responsibilities with the stroke of a
pen. Moreover, exemptions granted pursuant to this proposed
amendment, would apparently have an indefinite duration. There
is not even A suggestion of a time limit within which such an
examption, once granted, must be reviewed. 7here are, lastly,
no meaningful instructions to the Labor Secretary of Employee
Benefits Commissioner respecting the standards he ought to use
in deciding whether a. exemption from disclosure responsibilities
ought to be granted. The phrases set forth in the amendment as
now written, "appropriate and necessary in the public interest
and 'consistent with the purposes of this title* are so vague as
to invite abuse of the exemption authorization to the complete
derogation of the rights of workers and retirees. If it is
Congress' view that workers and retirees ought not have a right
to be apprised of the basic structure and operating principles
of pension plans in which they participate, then perhaps an out-
right repealer of ERISA's reporting and disclosure requirements
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ought to be proposed; however, if workers and retirees do enjoy
disclosure rights, these rights should not be destroyed through
a vague and standardless exemption provision.

3. Participation and Vesting.

The amendments proposed by the Javits-Williams bill to ERISA's
participation and vesting standards contain three excellent
provisions which we hope may be speedily enacted into law.
These provisions, respectively, encourage the establishment of
reciprocal agreements among pension plans, assure that a pension
beneficiary's receipt of a worker's compensation award or a
welfare plan beneficiary's receipt of an increased public benefit,
cannot result in a diminution or loss of pension or welfare plan
benefits, and most importantly, require every pension plan to
provide a surviving spouse's benefit when a worker whose pension
rights are vested dies before reaching retirement age.

Since ERISA's enactment, we have been asked to represent at least
a dozen retirees aggrieved by one or more of the gaps these
proposed changes would fill. The quality of life available to
each of these elderly workers or spouses would have been substan-
tially enriched had these provisions been in effect at the time
they came to us. Although the encouragement of reciprocity and
the protection of benefits from reduction because of awards from
external sources are very important, the most crucial of these
three valuable amendments is the proposed provision to assure a
spouse's benefit. Far too many times, we have been forced to
advise an elderly widow that we could not help her because her
husband's death divested her interest in his fully vested pension
benefit. Death should not be an exception to the vested rights
assured by ERISA. Section 238 of the Javits-Williams bill would
end an extremely unjust anomaly.

Unfortunately, the proposed amendments to ERISA's participation
and vesting standards also contain two provisions which we believe
are unnecessarily harmful to the rights of workers and retirees.
The first of these provisions would explicitly sanction the use of
the so-called "elapsed time" measure of service for participation,
vesting, and accrual purposes. Despite the modest administrative
convenience the elapsed time rule would afford to some plans, the
rule can also easily prevent workers from receiving appropriate
credit for the hours of service they perform, and can even result
in a worker's failing to qualify for a pension benefit while a co-
worker with substantially less total covered hours becomes fully
qualified. We would recommend to the Committee the excellent
analysis of the adverse effects of the elapsed time rule prepared
by Karen Ferguson of the Pension Rights Center in Washington, D.C.
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The second inappropriate amendment to ERISA's participation and
vesting standards is one which would broaden the authority
permitted a pension plan to suspend benefits because of reemploy-
ment when a worker retured to work in a trade or craft and
geographical area in which he earned pension benefits even if
the workerlz rzcmployment is in a different industry. The amend-
ment would also authorize imposition of a penalty for return to
work in addition to suspension of benefits. We oppose the exten-
sion of suspension authority because it seems to us that it is
both unnecessary and in conflict with other important federal
employment policies. We oppose, in addition, the penalty provi-
sion because we fear it can all too easily be unfairly abused.
The proposed expansion of the authority to suspend benefits
seems clearly designed to prevent workers who have earned pension
benefits in private industry from returning to work in their
trade or craft in employment provided by a government agency.
Such an expansion not only runs afoul of the idea that pension
rights are earned rights to which a worker is entitled once he
meets his plan's age and service requirements, but also seems to
fly in the face of recent federal legislation protecting federal
civil servants from discrimination in employment on account of
age until they reach the age of 70. Since the comparable age
ceiling in the private sector is age 65, one effect of this new
anti-age discrimination legislation will be to encourage private
sector retirees to seek employment from the federal government
where and when there is a demand for their services. In our view,
ERISA should not point in the opposite direction, especially when
a private sector retiree's employment in a government job in no
way threatens the ability of younger participants in his private
pension plan to find work.

The proposed penalty provision, authorizing extension of the
permitted benefits suspension beyond the retiree's actual period
of reemployment would, we fear, often be unfairly applied. Prior
to ERISA's enactment, for example, we represented a number of
retirees in relatively long and drawn out ultimately successful
claims for pension benefits. During the pendency of our clients'
claims, however, economic necessity forced them to continue
working in their trade. As a result, when benefits were finally
awarded, effective back to the date of initial application, all
retroactive amounts, as well as amounts due for the first few
months following the final favorable determination, were suspended
because of the clients' work during the pre-award period of
pension eligibility. The suspension was effected, of course,
under color of a plan provision similar to the proposed penalty
provision in the Javits-Williams bill. If such a provision is
enacted, it will, we think, be very difficult to prevent such
unfair suspensions from occurring again.
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In sum, we hope that ERISA's current provisions regarding
suspension of benefits are left unchanged. But if the
authority to suspend is expanded in the way proposed by the
Javits-Williams bill, we certainly urge that such expansion
is not accompanied by a penalty provision. If anything, we
would urge that the harsh effects of a complete benefit
suspension be mitigated somewhat by allowing a worker a modest
amount of exempted earnings analogous to the exempt amount
under the Social Security retirement test before a suspension
of his pension benefits may go into effect.

4. Fiduciary Responsibility.

We very much welcome the proposed amendment codifying the
obligation of employers to honor collective bargaining agree-
ment obligations to make pension plan contributions. At the
same time, we would urge that fiduciaries who are trustees of
collectively bargained pension plans not be exempted from
liability for breach of fiduciary duty when they fail to make
reasonable efforts to correct an employer's failure or refusal
to make agreed upon contributions when the trustees have
knowledge of the failure or refusal. It appears to us that
section 264 of the Javits-Williams bill would improperly
exempt trustees from responsibility in this sort of situation.

We are, in addition, pleased to see the encouragement of
reciprocal agreements confirmed at section 265 of the Javits-
Williams bill, and encouraged by the effort reflected at
section 266 to resolve the problems created by unregulated
multi-employer trusts (Mets) which have unfortunately
flourished in the wake of ERISA's overbroad preemption
provision.

5. The Daniel Question.

The Javits-Williams bill's proposed rollback of the decision
of the United States Court of Appeals for the Seventh Circuit
in Daniel v. International Brotherhood of Teamster. et al.,
561-FU1223 (7th Cir. 1977), and especially the bill's
attempt to strip the federal courts, both prospectively and
retroactively, of jurisdiction over suits modeled on a Daniel
theory, seem to us to be a hasty overreaction to a decision
that is neither as revolutionary nor as detrimental as its
opponents in the pension industry would suggest. In many
respects, the principles-which underlie the Daniel holding
can serve as a modest and effective complement to the report-
ing and disclosure standards of ERISA.
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As active counsel in the Daniel case, both before the Seventh
Circuit and now before the Supreme Court (we represent the
Gray Panthers who have entered the case as amicus curiae in
support of the position of plaintiff John Daniel), we have
consistently tried to point out that the obligations which
result from acknowledging the applicability of the anti-
fraud provisions of the securities laws to private pension
plans represent only a limited extension of duties which have
long been conceded to exist under the common law of trusts and
under section 302(c)(5) of the Taft-Hartley Act, 29 U.S. Code
S1

8
6(c)(5). Daniel is, at bottom, a disclosure case. The duty

of trustees to--d-close salient information regarding the
structure of a trust to beneficiaries has long been a corner-
stone of the common law of fiduciary responsibilities. In
addition, completely aside from ERISA's disclosure requirements,
the "sole and exclusive benefit" standard of section 302(c)(5)
of the Taft-Hartley Act has consistently and without significant
controversy been found to preclude trustees of jointly-administered,
union negotiated pension funds from denying benefit claims
submitted by workers to whom proper disclosure has not been made.
See, for example, Burroughs v. Board of Trustees, 542 F.2d 1128
(9th Cir. 1976). With tis background, the chief effect of the
Daniel holding is to supplement preexisting law by requiring
disclosure to covered workers of a readily determinable core of
extremely salient actuarial information. The information required
by Daniel focuses on the most important question facing a worker
who s rolled in a pension plan: the probability that tie will
ever qualify for a benefit from that plan. As the Seventh
Circuit has rightly pointed out, 561 F.2d at 1250, data
necessary to calculate this probability is already available
to pension plan actuaries and the calculation and disclosure
can be accomplished with an extremely modest additional effort.

Viewed within this context, the Javits-Williars bill's proposal
to strip the federal courts of jurisdiction over claims against
pension plans based on the anti-fraud provisions of the securities
laws unnecessarily undermines an important tenet of our jurispru-
dence. If the securities laws have, up to now, created federal
rights in workers covered by private pension plans, the federal
courts, created by Article III of the Constitution, should not
be stripped of jurisdiction to provide a remedy for violations
of these rights. To withdraw subject matter jurisdiction from
courts already adjudicating claims based on a securities law
theory, may in fact create a thicket of constitutional problems
which ought, if possible, to be avoided. A decision to enter
this thicket reflects, moreover, a profound and unwarranted
mistrust of the ability of the federal courts to exercise their
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equitable powers in a rational and responsible manner. If the
anti-fraud provisions of the securities laws apply to private
pension plans, we should not expect the federal courts to seize
on this applicability as a device to destroy the private pension
system as we know it. We expect and trust our federal courts to
fashion remedies which are sensible, equitable, and which do
justice to all parties. We should not assume, as the jurisdic-
tion divestiture proposal of the Javits-Williams bill appears
to, that the federal courts have betrayed or will betray this
trust. As Senator Williams himself noted, the Supreme Court
itself has only recently shown its reluctance to impose massive
retroactive liabilities against pension plans in its decision
in City of Los Angeles v. Manhart, No. 76-1810, April 25, 1978.

As to the future, the importance of the Daniel holding to
pension plan participants and beneficiarTes--Is not that Daniel
turns their interests in receiving a pension into an investment
or brings that interest within the jurisdiction of the Securities
and Exchange Cotmission. The interest of participants and
beneficiaries is rather in maintaining their entitlement to
receive, digest, and act upon the particular information
required to be disclosed by the Daniel holding. If disclosure
can be assured only by bringing pr-ate pension plans under
the protective umbrella of the securities laws anti-fraud
provisions, the guarantees afforded by these provisions should
not be preempted by a statute that purports to protect "employee
retirement income security". A far better solution, we believe,
would be to incorporate the specific disclosure requirements
imposed by the securities laws into ERISA itself, thereby assuring
workers the protection they deserve while making securities
claims irrelevant for the future. Any preemption of the anti--
fraud provisions of the securities laws should, we urge, be
accompanied by this sort of strengthening of ERISA's own
disclosure requirements.

6. Other Administration and Enforcement Questions.

The proposal to institutionalize a permanent representative of
small pension plans on the Labor Department's ERISA Advisory
Council points up the need, in our judgment, for greater Congres-
sional attention to the Council's structure and activities. As
presently constituted, the Advisory Council serves as nothing
more than a forum for the exposition of the interests of the
pension industry. As such, the assistance the Council can
provide to the Labor Department's deliberations is limited by
its one-sidedness. We would urge that seats on the Advisory
Council be reserved for at least one active worker participating
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in a pension plan, and for one retiree receiving benefits. Unless
this kind of participant and beneficiary representation is assured,
we doubt that the Council's contributions are sufficiently valuable
to warrant its continued public support.

With respect to preemption of state laws, our views are outlined
above and in the accompanying statement submitted with this one.
We note that the proposed Javits-Williams bill would do nothing
to modify or limit the destructive effects of ERISA's currently
overbroad preemption provision. At the very least, we would
hope that the bill can be amended to assure that the enforcement
of state marital property distribution schemes will not be in
danger of preemption.

7. Proposed Internal Revenuo Code Changes.

We welcome the proposal set forth at section 303 of the Javits-
Williams bill to allow tax deductions for employee contributions
to qualified retirement plans. We are pleased also to note the
emphasis on encouraging such contributions by workers whose
gross incomes are $30,000 or less.

At the same time, we must admit to some skepticism about the
proposal set forth at sections 304 and 305 to provide tax
credits for the establishment of new, small pension plans and
for the adoption of "improvements", presumably by way of more
liberal eligibility conditions in existing qualified plans.
Tax credits are direct expenditures of public money and should,
in our judgment, be allowed only when certain to advance an
important public purpose. The public purpose to be advanced
by the proposed Javits-Williams tax credit is the increased
enjoyment of pension benefits by American workers. Without
more specific standards to govern allowance of the credit, we
are not certain that this intended purpose will be achieved.
For example, in the absence of such accelerated vesting formulae
as the 4-40 scheme, proposed (but then withdrawn two years ago)
by the Internal Revenue Service, it is by no means assured that
a small pension plan established under section 304 will in
effect benefit very many of the workers it covers. Similarly,
without explicitly targeted results, we fear it is a I too
likely that "improvements" of qualified plans under section 305
will prove cosmetic and result in few, if any, add

i
tional workers

receiving benefits.

Accordingly, we would propose that if tax credits are to be
used at all in the private pension area, such credits should
be allowed only under the strictest of standards. Credits

33-549 0 - 78 - 84
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might, for example, be allowed in the case of a pension plan
which provided for full and immediate vesting of all employer
contributions made on a participant's behalf. In addition,
tax credits might be used to encourage small employers to
contribute to (or perhaps even to establish) individual retire-
sent accounts on behalf of their employees. Deployment of tax
credit incentives in this manner would not only assure that
the benefit of a tax credit flowed to the workers who are its
ultimate intended beneficiaries, but would also allow a small
employer to contribute to the retirement security of his work-
force without undertaking the administrative burden of estab-
lishing a qualified pension plan.

8. Summary.

In sum, while we believe the proposed Javits-Williams bill
contains a number of amendments which would strengthen the
protections which ERISA has introduced, we fear that the
overall tenor of the bill betrays an assumption that the
balance of rights and obligations may have shifted too far
in favor of workers and retirees at the expense of the health
of the private pension system as a whole. There is, in our
judgment, no serious basis for this kind of an assumption.
ERISA was a beginning. In general, the standards it set for
protecting the rights of workers and retirees were minimum
standards. Amendments to these standards ought to be in the
direction of improving and expanding, rather than reducing
them. The financial health of the private pension system is,
in our judgment, a worthy goal only if that system is also just.

We very much appreciate this opportunity to share our perspectives
on proposed legislative amendments to ERISA with this Committee.
We wish the Committee well in carrying out its difficult task of
overseeing the enforcement and implementation of ERISA.

Sincerely,

Bruce K. Miller
Sa At orne fl

N I S. Dudovitz
Staff Attorney

BKM: NSD : re
Enclosure
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We are staff attorneys at the National Senior Citizens

Law Center, a national support center funded by the Legal Services

Corporation and charged with expanding and improving the quality

of legal representation available to the elderly poor. Since the

Center's opening in 1972, a major portion of our work has focused

on the rights of workers and retirees covered by private pension

plans. We have both assisted Legal Services attorneys throughout

the United States in their representation of pension plan partici-

pants and undertaken a substantial amount of such representation

ourselves. Much of the latter has involved litigation on behalf

of workers and retirees whose interests are deeply affected by the

Labor Department's resolution of the broad policy issues taken up

today by the Advisory Council. We have, for example, extensively

pursued litigation on behalf of two groups of employees, construc-

tion laborers and cannery workers, with a direct stake in the

Department's forthcoming regulations on the treatment of seasonal

industries under ERISA. We have also been forced to defend a

number of lawsuits in which our clients' community property pension

rights, or rights as participants in employer-funded health bene-

fit plans, have been threatened by ERISA's provisions concerning

the preemption of state laws. Our comments today reflect judgments

we have reached in the course of our participation in this litiga-

tion.
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The Rights of Workers in Seasonal Industries

The threshold question facing the Labor Department in

fashioning a seasonal industries policy under ERISA is unfortu-

nately one which we had hoped would be resolved long before now.

That question is whether seasonal workers are entitl-d to special

regulations to protect the rights purportedly guaranteed to all

private pension plan participants by ERISA. A number of commenta-

tors representing the pension industry have urged that these

rights are subject to the discretion of the Labor Department, and

worse, that the exercise of this discretion is unnecessary and

even improper. Our first and most emphatic recommendation to the

Advisory Council is that it remind the Department that this posi-

tion has no basis in ERISA's statutory language,which is mandatory

in its direction to the Secretary to promulgate special "year of

service" regulations,and that such regulations are essential if

seasonals are to enjoy the protection against forfeitures intended

by ERISA to even a modest degree. In the absence of regulations

which carefully tailor the definition of a year of service to the

circumstances of particular seasonal industries, most seasonal

workers will, by virtue of customary work patterns over which they

have little or no control, be forced to participate in pension

plans which offer them no meaningful opportunity to earn a vested

right to benefits.

We believe that the best starting point for a year of

service definition which will recognize the interests of all

seasonal workers is a premise suggested last August by Dan McGinn

-2-
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1,000 hours of service per year over any reasonable number of

consecutive years, and cannery workers, who almost never manage

1,000 hours in a given year, will nevertheless have a reasonable

opportunity to accrue a measure of protection of their pension

rights. We wonder, though, whether the particular percentage and

measurement period suggested by Mr. McGinn offers sufficient pro-

tection to seasonal workers who are either covered by very large

plans with almost exclusively non-seasonal populations, or who

are saddled with an extremely short annual period of demand for

their work. We are not certain just what the appropriate per-

centage and measurement period ought properly to be and would urge

the Advisory Council to recommend that the Labor Department sponsor

one or more independent analyses of this question. We do believe,

however, that the Department's regulations should, in the short

run, be designed to protect the foregoing classes of "worst case"

seasonal workers and would accordingly recommend five percent and

four years as the appropriate triggers of special seasonal treat-

ment.

Assuming that Mr. McGinn's general approach is adopted,

an appropriate definition of a year of service for both vesting

and break-in-service purposes must be fashioned for the benefit of

workers defined as seasonal by its application. Mr. McGinn has

suggested a halving of ERISA's standard 1,000 hour and 500 hour

requirements for non-seasonal workers. In our experience, measure-

ment of a year of service by 500 hours and of the amount of work

needed to avoid attribution of a break-in-service by 250 hours

will indeed adequately serve the interests of many seasonal workers.

-4-
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But many is not all, nor even most. For example, a significant

number of the long term cannery workers we represent would, de-

spite more than ten calenaar years of service, never earn a vested

right to benefits under a 500 hour standard. The failure of the

standard to accommodate the interests of these workers reveals,

we think, its underlying shortcoming: the 500/250 hour measure of

seasonal workers' eligibility abandons the very functional plan-

by-plan, result-oriented approach which Mr. McGinn quite rightly

suggests as the appropriate mechanism for identifying seasonal

workers. We believe a similar plan-by-plan approach is necessary

to assure just treatment of workers so identified. We believe, for

example, that there should be a rule which required each plan

covering seasonal workers to set the measure of a year of service

as the number of hours needed to assure that 75 percent of the

workers identified as seasonal by the standard outlined above

would, in a normal year, qualify for a year of service. To pre-

serve the parallel relationship to ERISA's basic structure for non-

seasonal workers, half of this number of hours would be the amount

required to avoid attribution of a break-in-service.

In sum, we believe that Congress' intention to extend the

broad protections of ERISA to seasonal as well as non-seasonal

participants in private pension plans can best be assured by a

definition of seasonal work and by particular service requirements

to implement that definition which are tailored to the actual

work patterns experienced by populations of seasonal workers

measured from pension plan to pension plan. In order to guarantee

that all seasonal pension plan participants enjoy the benefits of

-5-
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this kind of approach, we further urge that every pension plan

covered by ERISA be required periodically to determine whether it

covers seasonal workers and to buttress that determination by the

inclusion of appropriate data in its annual reports. If the

Advisory Council concurs with these recommendations, we hope it

will propose to the Department of Labor that they be reflected in

its forthcoming seasonal industry regulations.

Preemption

One of the major issues to surface since the passage of

ERISA has been the scope of Section 514 of the Act - the preemption

provisions. While the language of the statute appears broad, its

meaning is by no means clear as the extensive litigation over its

terms demonstrates.

The current problems of preemption revolve around two

types of state statutes: 1) health insurance laws and 2) family

law. In both circumstances, employee benefit plans have gone to

court and sought rulings that state laws are preempted or void.

The rationale underlying such attempts has been that application

of the state laws in addition to ERISA would create administrative

difficulties. We are particularly concerned with these attacks

on state laws because they are among the first attempts by

employee benefit plans to use ERISA for the purpose of depriving

employees of their benefits. Such a result, we believe, is
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inconsistent with the purposes and intent of ERISA itself.

Although the final answer of the courts on the scope

of Section 514 is still outstanding, we believe that this Council

can and should take specific action to insure that ERISA does

secure employees' benefits. The appropriate course of action

depends on the type of state law in question.

A. Family Laws

The relationship of ERISA to state family laws is

tangential at best. Yet a considerable number of courts have been

confronted with the question of whether traditional and well-

accepted laws concerning the division of property among family

members is affected by ERISA.

The problem occurs most frequently during the divorce

process when the rights of one spouse to the pension benefits of

the other spouse is at issue. Usually the spouse without benefits

attempts to have the pension plan pay to him or her a portion of

the benefits as allowed by state law. This situation occurs in

all states, and particularly those using community property concepts.

Many pension plans have strenuously objected to paying a

portion of a retiree's benefits directly to the spouse. They con-

tend that such an order by a state family court violates both the

preemption provisions of ERISA and the anti-assignment section

(29 U.S.C. 51045(d)(l)). If the arguments advanced by these plans

are accepted, it will result in a significant number of older

persons, particularly women, being deprived of money that they

would otherwise be entitled to receive.

-7-
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We believe that neither Congress nor this body intended

such a result. In fact, as numerous courts have held, ERISA

itself does not specifically mandate that state family laws be

voided.

This problem can be substantially mitigated and many

retirees saved from needless litigation by the issuance of inter-

pretive regulations which appropriately explain the scope and

limits of the preemption statute. Regulations which would find

that family laws, particularly divorce provisions, are not laws

which relate to employee benefit plans in prohibitive fashion

would tend to defuse the preemption issue. Further, a regulation

is needed that determines that obligations and rights of one

family member to another's pension benefits, as created by state

law, are not assignments or alienation as provided by ERISA.

Spouses should not be considered in the sane light as commercial

creditors. Both of these interpretations are not only consistent

with vari ,s courts' interpretations of ERISA, but also with other

federal retirement policies, such as the Social Security Act.

We urge this Council to immediately propose such regulations to

the Department of Labor.

B. Health Insurance Laws

The issue of preemption of state health insurance

laws has received a considerable amount of attention within the

pension community. It has also been the subject of numerous

federal court decisions and has recently been accepted by the

United States Supreme Court for determination next year. However,

-8-



1331

preemption of state health insurance laws not only has deprived

workers of important protections and benefits, but may have

stymied the states' ability to create new and unique health

insurance provisions. As Mr. Justice Brandeis stated some years

ago:

"To stay experimentation in things social and
economic is a grave responsibility. Denial of
the right to experiment may be fraught with
serious consequences to the Nation. It is one
of the happy incidents of the federal system
that a single courageous State may, if its
citizens choose, serve as a laboratory; and try
novel social and economic experiments without
risk to the rest of the country." New State Ice
Co. v. Liebmann, 285 U.S. 262, 311 (1932)
(Brandeis, J., dissenting).

In an area of such great concern as health insurance, this Council

should seek to secure the best possible benefits for employees.

The courts have not been uniform in their interpretation

of ERISA's preemption provisions in this area. The cases have

concerned not only the general preemption language, but also the

so-called savings clause which exempts state insurance laws from

preemption and the "deemer" clause which prevents a state from

deeming a benefit plan to be an insurance company.

The essential problem differs from the family law

questions since most of the state laws are designed to affect

employee health and welfare plans. However, the state laws cover

a much broader area than ERISA. The laws legislate, for example,

the nature and type of benefits, as well as maximum benefit levels,

none of which are covered by ERISA. Some of the laws attacked by

the pension plans, like those in Minnesota, California and Hawaii,

are considered model legislation drafted to protect the rights of

workers and consumers.
-9-
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The arguments put forward by plans, if accepted, would

create a regulatory void. Wtile ERISA provides specific statutory

minimums with regard to the nature of pension benefits, it pro-

vides only minimal disclosure and fiduciary protections for health

and welfare benefits. As a result, preemption of health insurance

lawc leaves many workers without the protections of state laws and

no corresponding federal legislation to take its place. We

believe Congress did not intend or foresee this result.

Although courts may still interpret the statutes to avoid

this result, we believe it is time for legislative action which

will secure employees all the protection of both federal and state

law. A simple change in the preempticn statute which allows state

laws to be preempted only when in conflict with ERISA would

certainly prevent unnecessary harm to many employees.

A statutory amendment of this nature would allow the impor-

tant ERISA disclosure and fiduciary provisions to govern nationwide,

but still allow states to place important controls on health

benefits. If Congress later chooses to expand ERISA in a new area

not previously covered or to enact National Health Insurance, then

corresponding state laws would be preempted. We believe this

Council should immediately propose to the Department of Labor

that the ERISA preemption statute be so amended. Otherwise,

thousands of workers such as those in California and Hawaii stand

to lose important health benefits.

-10-
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We appreciate this opportunity to share our thoughts on

some of the issues the Advisory Council is grappling with. We

know that none of these issues are easy to resolve and we wish

the Council well in its efforts to make sound policy recommenda-

tions to the Department of Labor.

Neal S. Dudovitz & Bruce K. Miller
National Senior Citizens Law Center
1709 West Eighth Street, Suite 500
Los Angeles, California 90017
Telephone: (213) 483-3990

-11-
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September 5, 1978 -0

Honorable Harrison A. Williams, Chairman
Subcommittee on Labor
Committee on Human Resources
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

On behalf of the National Society of Professional Engineers,
the American Consulting Engineers Council, and the American Society of
Mechanical Engineers, Whose combined membership exceeds 160,000 indi-
vidual members and 3,400 engineering consulting firms, I respectfully
request that this letter and attached statement on legislation to
amend the Employee Retirement Income Security Act of 1974 be included
in your Subcommittee's hearing record on this very important topic.

Our societies commend your decision to hold hearings on
legislation to amend ERISA and are pleased to advise the Subcommittee
of our support of the general thrust of S.2352, S.3017, and S.3193.
The engineering profession urges prompt passage of legislation that
will alleviate paperwork burdens imposed by ERISA and, to that end,
pledges its support.

Very truly yours,

Otto A. Tennant, P.E. '
Chairman O

Enclosure C ;--
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STATEMENT OF
THE NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS

THE AMERICAN CONSULTING ENGINEERS COUNCIL
AND

THE AMERICAN SOCIETY OF MECHANICAL ENGINEERS
ON

LEGISLATION TO AMEND THE
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

TO JOINT HEARINGS OF THE
COMMITTEE ON HUMAN RESOURCES SUBCOMMITTEE ON LABOR

AND THE
COMMITTEE ON FINANCE SUBCOMMITTEE ON PRIVATE PENSION PLANS

AND EMPLOYEE FRINGE BENEFITS
UNITED STATES SENATE

August 31, 1978

The National Society of Professional Engineers, a nonprofit
organization representing 80,000 members engaged in virtually all
displines of engineering, the American Consulting Engineers Council,
representing over 3,400 consulting engineering firms and the American
Society of Mechanical Engineers, representing more than 80,000 indi-
vidual members, welcome the opportunity t3 comment on several pro-
posals to amend the Employee Retirement Income Security Act of 1974
(ERISA).

NSPE, ACEC, and ASME commend the members of the Subcommit-
tees for introducing ERISA reform legislation and for scheduling these
hearings. We believe that the time is appropriate to review the suc-
cess of ERISA over the past several years and whether or not Congress'
objectives under ERISA have been achieved.

Our profession's interest in these issues stems partially
from the nature of our membership. Many engineers are employed in
small industry; others are partners or employees of small engineering
firms and, therefore, represent the small business community. As
your Subcommittees know, small businesses are generally employee-orient-
ed, relying heavily on the talents and productivity of their employees.
This is particularly true of engineering firms. It is not difficult
to understand, then, why many engineer members of our organizations
are particularly concerned with the pension needs and welfare benefits
of their employees. But these same members are confronted daily by
the regulatory burdens imposed by ERISA, burdens that hit them, the
small businessman, hardest. Of course, these burdens also effect
other engineers who are not involved in small businesses.

We support the general thrust of pending legislation such
as S.2352, S.3017 and S.3193 to simplify compliance with ERISA's pro-
visions, since excessive pperwork burdens and compliance costs have
been incurred by many engineering businesses in administering plans.
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Our societies continuously receive reports of the problems
caused by these excesses. One engineering firm comprised of fewer
than 30 people has reported that it is considering abandoning its
profit sharing plan rather than going to the expense in time, money
and manpower to comply with the mountainous paperwork requirements
of ERISA.

Another engineering firm reported that is has already
decided to eliminate some specific programs within its operation so
that the awesome number of reporting requirements under ERISA and
other federal programs can be cut down.

In short, the fact is that the Employee Retirement Income
Security Act, in a short time, has become a serious burden to both
small and large engineering businesses offering pension plans. Its
provisions are extremely complex and sometimes conflicting; and its
implementation has proven costly and difficult particularly to small
businesses. Since official Department of Comerce statistics show
that the vast majority of American businesses are small (employing
fewer than 100 employees) and that an overwhelming majority of pension
plans are filed for groups of fewer than 100 employees, we feel it is
essential that small businesses must be kept in mind as Congress con-
siders the pending legislation to amend ERISA.

NSPE, ACEC and ASME are pleased that President Carter, hav-
ing recognized the need for simplifying ERISA's reporting and disclos-
ure requirements, signed an Executive Order establishing a Presiden-
tial Commission on Pension Policy to study and recommend national
policies for retirement plans as part of an overall reorganization
program. We await the opportunity to work with the Commission and
their report. We also note that he has attempted to further simpli-
fy ERISA implementation by attempting to establish a clear and sep-
arate authority for the Internal Revenue Service and the Department
of Labor in distinct areas of jurisdiction. The President's efforts
are commendable and much needed; but they represent only the first
step in the resolution of ERISA-imposed burdens. Congress, however,
should accept the ultimate responsibility to correct with legislation
the administrative and paperwork burdens of ERISA that were imposed
by legislation in the first place.

With regard to specific pending legislation, our societies
support the provisions of S.2352 which would reform existing struc-
tures rather than start from scratch, and which, we feel, would offer
the fastest remedial action to establish a clear division of author-
ity between the Internal Revenue Service and the Department of Labor.
S.2352 would necessitate neither physical nor personnel relocations
and the lines of authority for the IRS and DOL would be drawn so that
each would administer provisions which reflect its own particular ex-
pertise and interests.

We also support the provisions of S.3017 which deal with
simplification of ERISA's reporting and disclosure requirements by
exempting or modifying any existing paperwork requirements for employee
benefit plans when such actions are consistent with the public interest.
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By changing existing requirements, we believe that qualified retire-
ment plans might be made more attractive to a broader segment of employ-
ers and the changes might slow the rate of plan terminations such as
we mentioned earlier in this statement.

S.3193, which we also support, provides for the elimination
of superfluous reporting under ERISA by requiring the filing of annual
reports every 5 years instead of every year. In other years, pension
plans would file a vastly simplified report. We feel that the con-
structive impact of this approach, particularly of small company pen-
sion plans, would be enormous since it would precipitate significant
reductions in reporting time and costs by the employers filing reports
as well as administrative personnel within the agencies.

Our organizations offer these comments and recommendations
for the purpose of helping your Subcommittees to achieve much needed
reform of the pension laws. We wish to assure you of our continued
interest in these matters and of our willingness to be of assistance
in any way possible.

33-549 0 - 78 - 85
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August 25, 1978

The Honorable Harrison A. Williams, Jr.
United States Senate
Russell Senate Office Building - Room 352
Washington, D.C. 20510

Attention: Stephen Sacher, Counsel

Dear Senator Williams:

New England Life (*NL") chartered in 1835, ranks (on the basis of
assets) as the twelfth largest life insurence company in the nation.
It writes a complete line of life insurance and annuity contracts,
both on en individual and a group basis. MEL has for many years
occupied a leadership position in the sale of policies and contracts
in the small plan pension market and urrently has over 25,500 plans
in force. NIL provides moat of its services and products, partiou-
larly for the smaller plans, through licensed life insurance agents
holding full-time contracts with NEL. many of these agents have
specialized in the qualified plan area for many yesrs and eintain
comprehensive and complete servicing facilities for the installation
and administration of plans. These sam agents haye been the primary
resource in helping these plans come into compliance with ERIA.
NIL has made substantial comittments of people and mney to be able
to service our clients under ZISA.

Nev England Life believes that the private pension system is an
essential part of the various methods of providing adequate retire-
ment income for the people of this country. There are several key
provisions in the bills before the joint committee which we feel
will encourage employers to provide greater coverage and benefits
for their employees.
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RZPCRST AND DISCLOSM RE nUIM

S 3017, sponsored by Senators Williams, Javits and Melcher and S 3193
sponsored by Senator Bentsen will reduce duplicative and unnecessary
paperwork for plan sponsors. ERISA did much to strengthen the pri-
vete pension system, but some of its reporting requirements have
been very burdensome and cotly, especially for the small employer.
This has been a negative factor in the creation of new plans and has
been a large factor in the termination of small plans. An attached
study prepared for the House Small Business Committee in October, 1977
on the reasons for plan terminations, indicates that over half of the
plans surveyed cited reporting and disclosure requirements as the
reason for plan termination. We support the proposals which would:

1. eliminate the Summary Animal Report requirement;

2. merge form EBS-1 with the IRS Application for Deter-
mination forms (or eliminate form EBS-I entirely as
proposed in the President's Re-organization Plan.
No. );

3. require that a full Artnual Report (the 5500 series)
be filed for a plan once every five years, with a
simplified Annual Report for years when a full report
would not be due;

4. authorize the development of annual reporting forms
for different types and sizes of plans;

5. require that an updated Summery Plan Description be
furnished to plan participants and beneficiaries every
10 years (instead of every five years as under present
law);

6. permit Summary Plan Descriptions to be distributed to
new participants 90 days after the end of the plan
year;

7. require that actuaries and accountants mast rely on
the correctness of materials prpred by each other.

We also sijport the position of the American Council of Life Insur-
ance (ACLI) that certain small plans be eligible for a cost effective
substitute to the ERMA actuarial certification requirements. The
ACLI recommended, as one of the conditions to its proposal, that plans
be limited to only one funding method, i.e. the level annual premium
method. Other equivalent funding methods which provide the am
protections to plan participants and beneficiaries should also be
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permitted, so that as many small plans as possible would be eligible.
The Price Waterhouse survey, conducted for the Labor Department,
stated that the ERISA actuarial certification requirement is the
single largest cost item for plan sponsors. The substitution of this
requirement for certain small plans is a necessary step in decreasing
coats and administrative complexity for small plans.

SPECIAL MASTER AID PROTOTYPELAN

S 3017, sponsored by Senators Javits, WiUiams and Melcher provides
for a special master and prototype plan. We recommend a specific
delineation of the duties to be performed by the "master-prototype"
sponsor. For example, the "master-prototype" sponsor could be made
specifically responsible for the following:

1. preparation of and furnishing Summary Plan Descriptions

2. furnishing participant benefit statements

3. furnishing copies of plan documents and annual reports

4. notifying each employer sp sor of any required annual
contributions

5. calculating benefits for terminated or retiring plan
participants.

Close physical proximity to plan participants and beneficiaries makes
the agent or employee of the "master-prototype" sponsor the logical
choice to perform a variety of duties, such as responding to day to
day questions about the plan, furnishing Sumnary Plan Descriptions
and other materials on a timely basis, seeing that beneficiary desig-
nations are made and that qualified joint and survivor annuity elec-
tions are made available.

We join with the American Council of Life Insurance in urging that
changes be made so that the labels currently required of the "master-
prototype" sponsor, such as "investment manager" "plan administrator"
and "named fiduciary" be made optional, rather than mandatory. To
require that a "master-prototype" sponsor be investment manager for a
plan could place the "master-prototype" sponsor in a conflict of
interest role in that it vould be the provider of products and at the
same time ostensibly an independent investment adviser. The employer
sponsor should be permitted to select the particular insurance
carrier or other financial institution which makes available a "master-
prototype" plan, based on the investments available, the quality of
the services and the reputation of the institution.
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Although in soe instances the "master-prototype" sponsor (or its
agents or employees) may be "plan administrator" and "named
fiduciary" of the plan, these designations should be optional,
rather than mandatory. In certain circumstances, the employer (or
its representatives), the plan trustees, or retirement committee
may want to assume the designation of "plan administrator" and
"named fiduciary." The special "master-prototype" plan will have

wide appeal to small employers if the "plan administrator," "named
fiduciary" designation is made optional for the "master-prototype"
sponsor.

In addition, most ageLts selling insurance products (and in some
instances mutual funds) to pension or profit sharing plans must
comply with the conditions of Class Exemption 77-9. Otherwise the
sale of these products and the receipt by the agent of commissions
would constitute a prohibited transaction under ERISA. One of the
conditions of Class Exemption 77-9 is that an agent cannot be "plan
administrator," a "named fiduciary" or a fiduciary who is expressly
authorized in writing to manage, acquire or dispose of the assets of
a plan on a discretionary basis (i.e. an "investment manager"). if
the labels currently required of a "master-prototype" sponsor (or
its agent or employee) are made mandatory or even optional as we
recommend, then - since one condition of the Class Exemption will not
be satisfied, agents will not be able to sell insurance products
(and in some instances mutual funds) to these plans. Even more
importantly, insurance agents could not provide economical services,
important for the design, implementation and ongoing administration
of plans, especially for small employers. We recommend that the
optional designation "plan administrator," "named fiduciary" or "in-
vestment manager" be statutorily waived for purposes only of Section
V(s) of Class Exemption 77-9 and only for purposes of the special
master-prototype plan. This would ensure that the other conditions
and protections afforded by the Class Exemption would continue to be
applicable and that agents could continue to sell insurance products
and mutual funds to these special plans and provide valuable services.

In addition, in order to facilitate the completion of reporting forms
on an economical basis, the master prototype sponsor should be
specifically permitted to restrict the investments of the plan to
investments offered by the "master-prototype" sponsor. The agency
should be directed to issue regulations whereby already approved
"master prototype" plans could be modified for use under this new
program without the necessity of time consuming and costly amendments.
Although we are approaching the fourth anniversary of ERISA, New
England Life is still awaiting IRS approval of at least one of its
prototypes. Delays such as this could indefinitely prolong the day
when the benefits to employers- of special master and prototype plans
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would be available. The "master-prototype" provisions should also
clearly indicate that prototype plans approved by Key Districts for
use by employers within that district - so called "field prototypes"
should be eligible for this program.

S LE ERY DATE

S 3017, sponsored by Senators Javits, Williams and Melcher includes
a provision permitting plans to utilize a mingle entry date and a
one year eligibility period when eligible employees become plan par-
ticipants. We support the concept of a single entry date for
administrative ease. However the bill would require an employer who
adopts this provision to measure an employee ' eligibility for vesting
and benefit accrual from date of hire. Such a provision has nothing
to do with eligibility to participate and would result in more
complex and costly administrative procedures, especially for small
plans which typically measure vesting credit and benefit accrual on
a single uniform basis - such as the plan year - for all participants.
The much desired single entry date concept could be accomplished by
permitting a plan to utilize a one year eligibility period with a
provision that the employee will be covered on the next following
anniversary date.

DEUCTIBLE DPIYEE CCITRIBUTIONS

S 3017 sponsored by Senators Javita, Williams and Melcher and S 3140
sponsored by Senator Bentsen would permit employees to make deduct-
ible contributions to qualified plans up to certain specified levels.
We believe that personal savings should be encouraged as part of an
individual's overall retirement planning, along with the basic "floor
of protection" provided by Social Security and further enhanced by a
private qualified plan. This concept will encourage more personal
savings for retirement, the creation of new qualified private plans
and new capital formation. We strongly endorse the concept of deduct-
ible employee contributions to qualified plans but believe all plan
participants should be entitled to participate up to the same levels.
We also believe, the existing types of qualified plans for corpora-
tions and the self-employed provide appropriate flexibility to meet
the retirement planning objectives of businesses, both large and
small without imposing any arbitrary limits on the amount of contri-
butions for participants. We therefore feel that introducing a new
type of plan, as proposed in S 3140, would be counterproductive. It
would introduce further regulatory complication by adding an additional
layer of plan qualification requirements to an already complex and
confusing set of provisions. What S 3110 seeks to do, namely reduce
paperwork, is dome directly by the S 3017 proposals without any un-
intended side effects. The decline of new qualified plans will be
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reversed and the growth of the printed pension sstem wll resume
if simplification and economy in terms of paperwork end administre-
tie practice. is made available for the types of retirement plans
that already exist.

In addition, we believe that current Io which permits rollover of
a participant's vested benefit to a different qualified plan (or to
an IA) or permitting a plan trustee to purchase a non-transferable
annuity contract without adverse tax consequences to the terminated
participant, already permits portability of benefits - without the
need for the creation of a now type of plan. We would, however,
endorse measures to improve and expend the availability of existing
procedures, such as eliminating the requirement that rollovers to
IRA's can be made only once every three years.

We appreciate the opportunity to express our views on the very
important process of amending and improving ERISA. We would welcome
the invitation to respond to any inquiries and to be of further
assistance. cerealy,

han R. Alder, C.L.U.
Executive Vice President
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ERISA HEARINGS BEFORE SENATE HUMAN

RESOURCES SUBCOMMITTEE ON LABOR AND

FINANCE SUBCOtITTEE ON PENSIONS
AUGUST 15-17 1978

STATEMENT OF PRICE WATERHOUSE & CO.

We are pleased to have an opportunity to submit our comments

on S. 3017, the ERISA Improvements Act of 1978, and the related

bills which were considered at the hearings. Our comments may

be summarized as follows:

1. Dual jurisdiction - We believe that the establishment

of an Employee Benefits Commission as proposed in

Title I of S. 3017 should be deferred, and that the

reorganization plan recently proposed by the Adminis-

tration should be given an opportunity to work.

2. Minimum standards - We are opposed to the expansion

of the joint and survivor annuity requirements as

provided in Sec. 238 of S. 3017. We support with

reservations the provision of Sec. 232 for determin-

ing a year of service for participation purposes on

a plan-year basis.

3. Tax deduction for employee contributions 6 We support

with some reservations the provision of Sec. 303 of S.

3017 which would permit tax deductions for employee con-

tributions to tax-qualified and certain other plans.

4. Tax credits for contributions to improved plans and

new small business employer plans - While we support

in principle the use of tax credits as incentives

for the establishment, maintenance or improvement

of plans, we do not believe that the specific credits
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provided by Sec. 304 or 305 of S. 3017 would be effec-

tive for those purposes.

5. IRAs - We oppose the provision in Sec. 306 of S. 3017

which would prohibit owner-employees and officers or

10 percent or more stockholders of a corporation from

contributing to IRAs.

6. Accountant's opinion - We oppose as tnzoecessary and un-

workable the provisions of Secs. 226 and 228 of S. 3017,

which would impose significant limitations on the scope

of the independent public accountant's examination of

the financial statements of a plan.

7. Paperwork reduction - We support gererally the various

paperwork reduction provisions founc in S. 3193 and S.

3017. However, recent Administration initiatives in

this regard may make a number of the specific provi-

sions unnecessary.

8. Uniform accounting standards - We oppose the provisions

of S. 2992 which would require the Secretary of the

Treasury to promulgate uniform accounting standards for

calculating and reporting the assets and liabilities

of pension plans.

9. Preemption of securities law - W, support in principle

the provisions of Sec. 274 of S. 3017, which would pre-

empt the application of federal and state securities

laws to pension plans.

10. Retroactive disqualification - We support the provision

in Sec. 307 of S. 3017 which would prohibit the retro-

active disqualification of plans in the absence of will-

ful neglect or intentional disregard of rules by the plan

sponsor.

- 2-
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Our detailed comments on each of these provisions follow.

Dual Jurisdiction

We believe that the recently-announced Administration

reorganization plan, which is similar in most essential re-

spects to S. 901, should be given a trial period to see whether

it can alleviate the troublesome dual jurisdiction problems

which presently exist. The Administration plan appears to

be a well-reasoned approach which should eliminate most of

the overlap between IRS and DOL ir, the really significant

areas where the greatest delays and frustrations now occur

- exemptions from the prohibited transaction rules, for

example.

There are some appealing aspects to the Employee Benefit

Commission approach taken in Title I of S. 3017. The poten-

tial for developing a cohesive national policy toward the
private pension system and having that policy administered

by a single government agency has considerable theoretical

merit. However, to impose that approach at the present time

would be surgery more radical than the problems require.

creation of a new agency would entail inevitable start-up

problems and a period of organizational and personnel insta-

bility which would be b and to have adverse repercussions on

the private pension community. It would create abrupt change,

uncertainty, and confusion anew, just at a time when the press-

ing need is kor a period of stability after the initial adjust-

ments to ERISA.

Although the ultimate results might well be salutary, we

do not believe that the risks involved in the transition to a

single agency approach would be warranted without at least try-

ing the far less radical approach embodied in the Administration

reorganization plan.

- 3 -



1350

Minimum standards - joint and survivor annuities

Sec. 238 of S. 3017 states that in the case of a plan
which does not provide for the payment of benefits in the

form of an annuity (i.e. some defined contribution plans),
upon the death of a 50 percent or more vested participant
his account balance must be paid out to his surviving spouse

in a lump sum.

In the case of defined benefit plans and other plans whic,,

provide for benefits in the form of an annuity, upon the death

of a 50 percent or more vested participant his surviving spouse

must receive a survivor annuity based on his accrued benefit
and commencing at what would have been his retirement date.

In the case of defined contribution plans, the proposal is
not contrary to current practice since it is common to pay the
account balance of a deceased participant to a beneficiary.

However, to preserve needed flexibility there should be no re-
quirement that the account balance be paid to a surviving spouse
rather than some other beneficiary whom the participant may have
named for good reason, based on overall estate planning consi-

derations. Nor in fairness should any requirement for nonfor-
feitability in the event of death be applied only to married
participants. Finally, distributions in lump sum form should
not be mandated, since that could have unfavorable estate tax

consequences.

Defined benefit plans are an entirely different matter.

Here the participant is not promised an account balance, but

rather the benefit or benefits specified in the plan. If the
plan does not provide a pre-retirement death benefit (and many

do not, other than the contingent spouse benefit required by
ERISA), then it is not a question of forfeiting anything in
the event of death. It is a question of whether the plan was

- 4 -
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designed purely as a pension plan, or as a plan intended to

provide not only pensions but also ancillary benefits such as

a pre-retirement death benefit.

Regardless of whether it is provided under the pension plan

or otherwise, a death benefit is fundamentally life insurance.

And that is true regardless of whether the benefit is paid as a

lump sum or in instalments or as a life income for a survivor.

Life insurance can often be provided more expeditiously

outside of the pension plan, particularly through group insur-

ance arrangements. Aside from possible tax advantages, group

insurance usually permits the death benefit to be structured

in a more meaningful way, particularly for younger employees.

If a death benefit is furnished under the pension plan, it

will necessarily be tied to the accrued pension benefit, which

is a factor not only of compensation but also of age and years

of service. In the case of the death of a young employee with

a small accrued pension benefit, a death benefit based thereon

will not be meaningful. But under a group life plan, that em-

ployee can be and usually is furnished with the same protection,

relative to compensation, as an older employee.

Not only would the bill require that a death benefit be

furnished under the pension plan, inefficiently tied to the

vested accrued pension benefit, but it would preclude charg-

ing the participant for the coverage through a reduction of

his eventual pension benefit. That is, the charge presently

permitted for the ERISA-mandated contingent spouse benefit

would no longer be authorized.

In the case of an employer presently furnishing adequate pre-

retirement death benefits through a group life plan, the proposal

would mean adding a superfluous death benefit coverage to the

- 5 -
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plan. It might try to recoup by offsetting the pension

plan death benefit against the group life benefit, but that

would be awkward and unusual. It might also recoup by insti-

tuting mandatory employee contributions to the pension plan,

sufficient to pay for the new mandated death benefit - that

would not seem to be prohibited under the bill. But such a

move might be poorly received as an employee-relations matter.

Our fundamental difficulty with this provision is that it

would hold the right to establish a pension benefit plan hos-

tage to also providing a pre-retirement death benefit for

participants. The draftsman of ERISA wisely avoided mandating

any particular level or type of pension benefits under a plan,

but this provision would violate that approach by now requiring

a particular kind of ancillary benefit. Employers on whom the

cost impact would likely fall heaviest are those who have pro-

vided vesting schedules more generous than the ERISA minimums.

All of this is counterproductive to any goal of encourag-

ing the establishment and maintenance of defined benefit plans.

We go further and urge that the needlessly complex and cumber-

some present ERISA provisions regarding joint and survivor

annuities be repealed, and replaced with a simple requirement

that a defined benefit plan must offer a joint and survivor

annuity as one of its optional forms of benefit payment.

Minimum standards - year of service

ERISA presently permits all year of service determinations

to be made on a plan year basis except the year of service for

participation purposes. The present requirement is that the

1,000 hour test must initially be applied to the year ending

on the anniversary of the employee's date of hire.

When coupled with the requirement thaL after completing one

- 6 -
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year of service, participation must begin on the earlier of the

first day of the next succeeding plan year or six months after
completing the year of service, the practical effect has been

that either a plan must provide for two entry dates a year, or
no more than six months of service for participation purposes
can be required.

All of this needlessly complicates plan administration,
particularly for the small plan. Sec. 232 of S. 3017 commend-
ably would permit the year of service for participation pur-
poses to be tested on a plan year basis. But it would do so

only at the price of requiring years of service for vesting

and benefit accrual purposes to be tracked on an anniversary
date of hire basis. That solves nothing, because it would

simply substitute administrative complexity in determining
years of service for vesting and benefit accrual purposes

for the existing complexity in determining a year of service
for participation purposes.

Particularly for the small plan, administrative simpli-

fication requires that the 1,000 hour test be capable of being
applied on a plan year basis for all purposes under the plan,

and that only one entry date per year be necessary.

Presumably Sec. 232 was drafted with the intention of

assuring that no employees lose any benefits as a result of
using the plan year for participation purposes. We do not
quarrel with that objective, but simply suggest that it can
be substantially met by permitting the plan year to be used

for all purposes. For participation purposes, the year of

service test would initially be applied for the plan year dur-

ing which the employee is hired. If the test is met for that

plan year, he should come into the plan as of the first day

of the next succeeding plan year. If it is not met, he comes

- 7 -
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into the plan as of the first day of the plan year next suc-

ceeding the first plan year for which the test is met.

Compared to the present rule, it is demonstrable that a

full-time employee could not be required to wait any longer

for participation. In many instances his waiting time would

be shortened.

Essentially, if he is hired during approximately the

first half of a plan year he will come into the plan as of

the first day of the next plan year, which is at most 12

months from date of hire. If hired during the second half

of a plan year, he may have to wait until the first day of

the second succeeding plan year. But that is no more than

18 months from date of hire, which is not longer than can be

required under the present rule.

Only in the case of less than full-time employees, or

employees subject to layoff, could the rule which we suggest

put off participation for a somewhat longer period than pre-

sently permitted. Conversely, in some cases the waiting period

could also be shortened - it would depend on the juxtaposi-

tion of plan year end and hire date, and the pattern of hours

worked. On balance, we doubt that the extent of any adverse

effect on participants would be significant - certainly not

sufficiently so to offset the overall benefits from simplified

plan administration which would be attainable.

Deduction for employee contributions

Sec. 303 of S. 3017 would permit employee contributions to

qualified plans and certain government plans to be deducted for

income tax purposes, subject to some limitations. We enthusiasti-

cally support the basic concept of tax deductibility for employee

contributions, which could be extremely helpful in providing

- 8-
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increased retirement income for a great many people. The possi-

bilities include:

Facilitating benefit improvements in pension plans

by making cost sharing with employees more economi-

cally viable.

Encouraging the accumulation of larger benefits in

profit sharing plans by providing an incentive for

employees as well as employer to contribute.

Enhancing the attractiveness of thrift and savings

plans.

Solving the problems presented by participants in

qualified plans who want to opt out in order to

establish IRAs.

But as presently drafted, Sec. 303 has a number of features

which would prevent all of the objectives stated above from

being achieved. Some are frankly counterproductive. For ex-

ample, we believe the following combination of provisions would

be a powerful incentive for the termination of small employer

defined benefit plans:

The requirement that all qualified plans must accept

employee contributions.

The requirement that such contributions be accumu-

lated in separate accounts.

The provision under which the tax deduction would

start phasing out at the $30,000 adjusted gross

income level, and disappear at the $35,000 level.

- 9 -
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The separate account requirement would necessitate superim-

posing what would be an additional plan, a defined contribution

plan, on top of the defined benefit plan. The employer would

have to do this in order to continue to maintain the defined

benefit plan. And as the crowning blow, the owner or principal

executive would probably be unable to deduct any of his own con-

tributions to the plan, because of the adjusted gross income

phase out.

We recommend that the separate account requirement be deleted.

We see no reason why deductible employee contributions should not

be used to fund part of the cost of a defined benefit plan.

Since under ERISA an employee's accrued benefit attributable to

his own contributions must be fully and immediately vested, em-

ployees will be accumulating a vested benefit either way.

Secondly, we recommend that plans not be required to accept

employee contributions. The entire emphasis should be on pro-

viding an additional incentive for the private plan sector. New

mandatory requirements for the maintenance of qualified plan

status would be entirely counterproductive to that goal, and

would likely be viewed, particularly by the small plan community,

as additional ERISA harassment.

Finally, we recommend that there be no adjusted gross in-

come phase out on the ability to deduct $1,000 of employee

contributions. In order for the incentive to work, it must be

provided to the management people who make the decisions on

the maintenance and improvement of plans, as well as to rank-

and-file employees.

But if for some reason an income phase out is considered

necessary, it should be set at a far higher level than the

$30,000-35,000 in the bill. That level would exclude a great

- 10 -
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many middle-income people who will bear the brunt of the forth-

coming social security tax increases without a commensurate

increase in their social security benefits. They are also

highly vulnerable to inflationary erosion of their private

pension plan benefits. It is essential that they be given an

additional incentive to provide for their retirement security.

Some have suggested that if the requirement for plans to

accept employee contributions is deleted, participants in plans

which opt not to accept such contributions should be permitted

to contribute like amounts to IRAs instead. We believe, how-

ever, that making IRAs broadly available for that purpose could

destroy much of the incentive for qualified plans to accept and

utilize employee contributions, and could cause an unwarranted

proliferation of IRAs established by qualified plan participants.

The real problem which should be addressed is the plight

of participants who have not achieved vesting in their accrued

benefits attributable to employer contributions to the qualified

plan, who may never do so because of job mobility, and who have

nowhere else to turn if their employer's plan will not accept

employee contributions. We suggest that the IRA rules be changed

to the effect that a participant in a noncontributory qualified

plan be permitted to contribute to an IRA for any taxable year

in which he has not attained any vested interest in a benefit

under the plan.

Tax credits for contributions to plans

Sec. 304 of S. 3017 would provide a tax credit for a small

business employer which establishes a new qualified plan. The

credit would be equal to 5 percent of the tax deductible contri-

butions for the first year, and would phase out after five years.

Sec. 305 v ld provide a credit for employers who maintain

- 11 -
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an "improved plan," meaning a plan which permits significantly
earlier participation and more rapid vesting than the ERISA

minimum standards. The details of determining improved plan
status would be left to regulations. The credit would be 5
percent of deductible contributions each year for as long as
the plan maintains improved status.

The tax deduction for plan contributions would not be re-
duced by reason of either credit.

We strongly favor the use of tax credits as an inducement

to establish or maintain plans. We believe this type of very
visible incentive is badly needed in the small plan sector at

present, to deter terminations, encourage new plan formation,
and provide a general antidote for adverse reaction to ERISA
by small plan sponsors.

Unfortunately, we don't believe that either of the speci-
fic credits in S. 3017 wou'd accomplish these goals. The
small plan credit would no,. likely be a strong inducement for
new plan formation since it is only temporary and phases out
rapidly over the five-year period. It would do nothing for
existing plans and hence would not deter terminations.

In our view, what is needed in the small plan sector is a
continuing credit for all small plans, new and old, which
could be identified as being compensatory for increased admin-
istrative costs attributable to ERISA.

A study which we recently completed for the Department of
Labor - Assessment of the Impact of ERISA on the Administrative
Costs of Small Retirement Plans - demonstrated that economics
of scale exercise a major influence on plan administrative costs.
Since many types of costs do not vary proportionately with

- 12 -
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variations in the number of plan participants, per participant

administrative costs usually increase sharply as plan size de-

creases. For example, the study showed that average post-ERISA

per participant costs for defined contribution plans varied

from $341 for plans with less than ten participants to $75 for

plans with 50-100 participants.

Thus we recommend that a continuing credit for small plans,

designed to help offset increased administrative costs, be

structured on a per participant dollar amount basis, with the

per participant amount declining as the size of the plan in-

creases. We believe data is now available which would permit

the credit amounts to be structured to produce a planned level

of expense reimbursement.

The correlation between administrative costs and annual

contributions to a plan is much less precise. Annual contri-

butions under some types of plans are subject to a great degree

of latitude - for example, profit sharing plans with discre-

tionary contribution. formulas, and flexible amortization

periods under defined benefit plans. Thus credits based on

annual contributions would be less satisfactory.

As to the concept of a credit for improved plans, we

believe it would be horribly complicated to administer fairly

and uniformly. Moreover, the correlation between improved

participation and vesting rules, and increased plan contribu-

tions, is hardly exact. For example, a profit sharing plan

which reallocates forfeitures could decrease vesting from

ten years to eight years, with no effect on employer costs.

The effect would be on participants, with longer service em-
ployees losing and shorter service employees gaining.

As another example, one defined benefit plan may have a

- 13 -
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very generous benefit formula and ten year vesting. A second

may have a low benefit formula, but five year vesting and

immediate participation. The first plan might have the higher

costs, but the second would obtain the credit.

Furthermore, the provision as drafted would seem to grant

the credit only to plans being improved currently, and deny it

to plans which even prior to ERISA had (and continue to have)

more generous vesting and participation rules than the ERISA

minimums.

We believe the intent behind the improved plan credit is

commendable, but that it is a concept which would be unwork-

able in practice.

Contributions to IRAs

Sec. 306 of S. 3017 would preclude owner-employees, and

officers or 10 percent or more stockholders of corporations,

from contributing to IRAs. As we understand it, the reason

for this provision is to prevent principals from establishing

IRAs instead of maintaining qualified plans which would also

have to include their employees.

It should be understood, however, that a great many owner-

employees and officer-shareholders are not well-to-do people

at all, but individuals of very modest means - small shopkeepers,

operators of service businesses and the like. An IRA is pro-

bably the easiest and least costly type of retirement plan for

those people to establish, and the $1,500 contribution limit

is adequate for their needs.

This problem could be partially cured by continuing to per-

mit IRAs for owner-employees and officers and stockholders in

situations where the business has no other employees. But that

- 14 -
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does not take care of the many situations where there are one
or a few other employees who are part-time, temporary, or simply
do not work for the business long enough to ever vest if there
were a qualified plan. It would be tragic to force those busi-
nesses to use qualified plans instead of IRAs for the princi-
pals, who are in effect the only long-term employees. The
likely answer is that there would be no retirement plan at all.

On balance, we believe this provision would do more harm
than good, and we urge its deletion.

Accountants' Opinions
We strongly oppose the provisions of Secs. 226 and 228 of

S. 3017, which would change Sec. 103(a) of ERISA to state that
the accountant "shall" rather than "may" rely on the enrolled
actuary, and to statc that the accountant's opinion "shall"
rather than "need" not extend to statements prepared by regu-
lated banks or insurance companies.

We are in substantial agreement with the comments submitted

on these sections by the American Institute of Certified Public

Accountants, and shall not repeat them. By way of summariza-

tion, however, we would point out that enactment of these amend-

ments would place the accountant in a completely untenable posi-

tion. Sec. 103(a) of ERISA would still require that the accountant

examine the financial statements of the plan in accordance with

generally accepted auditing standards, ano render his opinion

thereon. Generally accepted auditing standards are determined

by the accounting profession, but the amendments would place

two potentially significant restrictions on the accountant's

ability to follow the standards of his profession. The net re-

sult would be numerous accountant's "opinions" which in reality

would be disclaimers of opinion because of the severe scope re-

strictions. That is a problem which presently exists due to

- 15 -
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ERISA Sec. 103(a)(3)(C), and it will become far worse if the

amendments are enacted. We do not believe that a proliferation

of this type of "opinion" is in anyone's best interest.

Congress must decide whether it really wants accountants

to examine the financial statements of plans in accordance

with generally accepted auditing standards and render opinions

thereon, or merely wishes the accountant to audit and report

on selected plan data and transactions in areas where the other

parties - the banks, insurance companies and enrolled actuaries

- otherwise must rely exclusively on information obtained from

the plan administrator.

Two examples of this are the employee census data which

the actuary must use to make his determinations, and benefit

payments disbursed by the bank or insurance company based on

authorizations received from the plan administrator, who deter-

mined benefit entitlement and the amounts thereof.

If Congress wishes the accountant to examine only these

and similar areas and render a special report thereon, it

should amend ERISA by specifying those areas and deleting the

requirement for an examination of the plan financial state-

ments as a whole. If on the other hand, Congress wishes the

comfort provided by an examination of the financial state-

ments as a whole in accordance with generally accepted auditing

standards, not only should it not enact Secs. 226 and 228 of

S. 3017, it should repeal existing Secs. 103(a)(3)(B) and (C)

of ERISA.

That would leave it to the accounting profession to work

out its differences with the actuarial profession and the

banking and insurance community in a matter which would elimin-

ate unnecessary duplication of effort. As detailed in the

- 16 -
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comments submitted by the AICPA, progress has been made in that
area already, and we are sure the remaining difficulties could
be satisfactorily resolved.

What Congress should not do is leave the accountant dangling
squarely in midair, which is what Secs. 226 and 228 would accom-
plish.

Paperwork reduction
We have previously testified in general support of S. 3193,

the ERISA Paperwork Reduction Act, and submitted extensive
comments thereon. We shall not repeat those comments here.
We can also support Sec. 223 of S. 3017, which calls for the
elimination of the summary annual report (SAR) requirement.
We do so because the SAR format presently specified by the DOL
regulations is not a very useful document for participants,
particularly in the case of defined benefit plans. We doubt
that its value to participants is commensurate with the cost
of preparation and distribution.

On the other hand, we are uneasy that sufficient attention
is not being given to just what periodic information it is
really necessary for participants to have, and the costs of
furnishing it. The summary annual report and benefit state-
ment provisions need to be considered jointly for that purpose.
We find it hard to believe that a participant in a defined con-
tribution plan - at least a vested participant - would not be
just as interested in a statement of his account and plan
financial statements as would a shareholder in a mutual fund.

We note that the Administration has recently announced
new initiatives in the reporting and disclosure area which
are similar to some of the paperwork reduction provisions of
S. 3193 and S. 3017. These include three year cyclical reporting

- 17 -
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by small plans, elimination of the EBS-l form, and revision
of the SAR format. We believe that these initiatives should
be evaluated in-detail before moving forward with any statu-
tory changes in the paperwork area.

Uniform accounting standards
S. 2992 would require the Secretary of the Treasury to

promulgate uniform accounting standards for calculating and
reporting the assets and liabilities of pension plans. The
Financial Accounting Standards Board is moving toward the
issuance of a statement on accounting and reporting by de-
fined benefit pension plans, in close consultation with the
Department of Labor as well as the AICPA and the American
Academy of Actuaries. Accordingly, there is no need for any
legislation in this area.

Preemption of securities law
We strongly support legislation which would remove pen-

sion plans from both federal and state securities law juris-
diction, thus leaving ERISA as the sole regulatory scheme
governing such plans. The obvious over-regulation which would
result if the Supreme Court affirms Daniel would produce
incalculable ham to the private pension community, and we
doubt whether the small plan sector, at least, could survLve
it.

We would not presume to comment on the details of Sec. 274
of S. 3017, other than to suggest that preemption should ex-
tend to all types of plans regulated by ERISA. and not exclude
eligible individual account plans in which participation is
voluntary.

Some have commented that if Daniel is affirmed, employers
who comply with ERISA in good faith have little to fear from

- 18 -
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private actions under the securities laws. and that the various

estimates which have been made of the magnitude of potential
liabilities are grossly overstated. We are not competent to
judge whether those ccm:ents are true or not. We would merely
note that the point is largely irrelevant, since the mere threat

of having to defend against costly and prolonged litigation under
the securities laws would be enough to cause the harm which we
fear.

Retroactive plan disqualification
We support provisions such as Sec. 307 of S. 3017, which

would place limits on the possibility of retroactive plan
disqualification. Sec. 307 would permit retroactive disquali-
fication only where there has been intentional failure or
willful neglect on the part of the person or persons maintain-

ing the plan. Those, of course, are subjective tests. A beLter
approach might be to authorize retroactive remedial actions to
cure the effects of discrimination or other causes for dis-
qualification. There is limited statutory authority at present
for retroactive remedial amendments of plan documents (IRC Sec.
401(b)), but no authority for retroactive remedial action.

For example, the recent Tax Court decision in Forsyth Energy
Services involved an employer which inadvertently misapplied a
plan's participation provisions, which resulted in some employees

not being admitted to participation as early as they should
have been. The employer cured the problem retroactively by
making additional contributions to make the employees whole, but
the court sustained disqualification because of lack of statutory
authority for retroactive remedial action.
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Mr. Chairman, the Printing Industries of America, Inc. (PIA) welcomes

this opportunity to comment on S. 3017 and other proposals to revise the

Employee Retirement Income Security Act of 1974 (ERISA). PIA, with its

headquarters in Rosalyn, Virginia, is a national federation of regional,

state, and city trade associations, representing approximately 8300

commercial printing companies throughout the United states. PIA is the

world's largest graphics communications association. In the ninety-plus

years since its foundation, it has been a leader in the rapid technological

growth of this industry, which comprises what is comonly known as

"American Printing."

The aggregate sales volume of the commercial printing industry totals

approximately 52 billion dollars. Of this figure, PIA members account

for over 75 per cent of the sales throughout the United States and employ

approximately 350,000 highly-skilled craftsmen. While the industry ranks

first in number of individual printing establishments (over 42,000) among

the leading twenty five manufacturing industries in the United States, and

seventh in total dollar volume payroll, the Printing Industry is essentially

an industry of small businesses. Over 31,000 printing companies in the

United States consist of 20 or fewer employees. C.nsequently, it is impor-

tant to remember that when you think of the Printing Industry, you are not

talking about giant corporations with multi-billion dollar payrolls, but of

essentially sw411, family-owned and operat-d-companies stretched across

the lenli and breadth of the United States. The backbone of our indus-

try is the individual entrepreneur who, through hard work, willingness

to take a risk, and dedication, has painstakingly built his company from

one or two-man operations to small and/or medium size commercial operations.
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Among employees in rhe comercial printing industry, there are a large

number covered by collective bargaining agreements which typically include

pension coverage; many other employees have pension arrangements through

their employers or PIA sponsored programs. There are also a number of

employers, particularly among the smaller comercial printing operations,

who do not have pension plans for their employees.

We recognize the need for proper pension and benefit plans to assure

retirement security for all employees. We are also concerned that ERISA

has in many cases made it difficult for employers to initiate and maintain

plans or has discouraged the development of adequate pension and benefit

coverage by unnecessarily increasing the financial and regulatory burden

on plan sponsors. The comments which follow are a reflection on those

concerns.

It is apparent that changes must be made in the current ERISA law. It is

also probable that the changes necessary to assure adequate pension

coverage will not come through the regulatory process. Consequently,

legislation along the lines of S. 3017 is necessary. Nevertheless, the

comment generated through this year's hearings on ERISA revision legis-

lation provide clear evidence that additional time is necessary for a

full exchange of ideas.

ERISA has just reached a stage where plan administrators and participants

are becoming familiar with forms, procedures, rights, and responsibilities

It may be a good time for an interim step such as provided by the Admini-

stration's reorganization plan so continued study can be given to the

final legislation. Therefore, while we support S. 3017 and recognize the

need for legislation to correct ERISA, we agree that an interim plan is

valuable. The original ERISA bill took four committees and many months
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to develop; the revisions may require the same attention.

One facet of the reorganization plan which must be watched carefully is

the continuation of the dual responsibility of the Departments of Labor

and Treasurt;. This divided responsibility has created problems in the

past. We hope the plans announced by Secretary Harshall to clarify the

agency responsibilities will be successful because, as most businessmen,

the nation's printers are not eager for the establishment of a new federal

agency. However, if the jurisdictional problems between Labor and Treasury

cannot be resolved, we will support the establishment of a separate agency

such as the Employee Benefits Commission as provided for in S. 3017 to

administer ERISA.

PIA supports the proposal in S. 3017 to allow employees to deduct up to

$1000 from taxable income for contributions to a qualified plan. However,

we believe that the income ceiling of $30,000 for the maximum allowable

deduction should be raised or eliminated.

Generally, the greatest concern an employee has about his or her retirement

comes as he or she nears retirement. This is also a time of peak earnings.

In an industry such as commercial printing, it is not uncommon for such

skilled craftsmen with years of experience to be earning In excess of

$30,000. There seems to be no logic in discouraging these employees from

contributing to their retirement security by placing an "earnings ceiling"

on the tax incentive program. To the contrary, the federal government

should encourage such programs. Obviously, the more financially secure

an individual is in.his retirement years, the less dependent he or she

will be on federal, state or community programs. Also, it is important to

point out that the fact that an employee is earning in excess of $30,000

33-549 0 - 75 - 87
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does not mean that he or she has adequate pension coverage. The tax

incentive would allow such employees to augment their plan.

There are also tax incentive programs in S. 3017 to encourage the

establishment of new plans and the improvement of existing plans.

PIA supports these proposals.

We are aware of criticism that such incentives penalize employers who

have done a good job in establishing pension plans and reward those who

have not. That argument ignores the many employers who have not been

finan, ially able to establish plans or who may have received poor advice

in the initial establishment of a plan, or who have recently established

a business. Also, the argument seems to ignore the fact that the ultimate

beneficiary of the tax incentive program is the employee, not the employer.

If tax incentives serve the purpose of improving retirement security for

employees who might otherwise not be offered such protection, then such

incentives should be used.

PIA members involved with benefit plans have expressed concern about

financial pressures placed on plan sponsors, administrators, and trustees

due to the excessive liability insurance premiums. Such insurance is

necessary to protect the administrator and trustees of pension plans

from liability for plan failures or whatever employees covered by

retirement plans may consider to be poor investing or administration.

These premiums paid by plan sponsors are becoming excessive. While the

current legislation is not directed toward the insurance premiums per se,

the provision of the bill relaxing the so-called "Prudent Man Rule" to

allow increased investment of pension funds in smallbusinesses may

result in higher liability insurance premiums.
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Although we support increased investment in small businesses as a sound

addition to any investment portfolio, we ask the Committee to examine the

effects of the relaxation of the "Prudent Man Rule" on the liability insur-

ance premiums.

Another area of concern that needs to be addressed by the Comaittee is the

possibility of a cap on PBGC premiums. These premiums have more than

doubled since the enactment of ERTSA and it has been suggested that the

premiums could double again. Also, if there are pension plans that

terminate, resulting in a depletion of PBGC funds, there is virtually no

limit to what premiums might be. Some review of the extent to which PBGC

can increase these premiums should be contained in any final legislation.

In summary, the Printing Industries of America support the basic intent

of S. 3017 to encourage the development and expansion of private pension

programs. We also support the aims in the bill to-reduce reporting

burdens and to improve administrative responsibility. While the

Administration's reorganization proposal will serve as a good interim

step in resolving ERISA difficulties, PIA encourages the ultimate adop-

tion of S. 3017 with appropriate changes as a long range solution.
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September 1, 1978

The Honorable Harrison A. Williams
Chairman, Subcomittee on Labor
Committee on Human Resources

The Honorable Lloyd Bentsen
Chairman
Subcommittee on Private Pension Plans

and Employee Fringe Benefits

United States Senate
Washington, D.C.

Re: Proposed Legislation to
Amend ZRISA

Dear Mr. Chairmen:

This statement is submitted for inclusion in the record of the Hearings

of the Subcommittee held on August 15-17, 1978, relating to S.3017, S.901, S.3193

and other proposed legislation designed to amend the Employee Petirement Income

Security Act of 1974 ("ERISA"). It is submitted on behalf of six major United

States life insurance companies: The Prudential Insurance Company of America, The

Equitable Life Assurance Society of the United States, John Hancock Mutual Life

Insurance Company, Connecticut General Life Insurance Company, Aetna Life and

Casualty Company, and The Mutual Life Insurance Company of Iew York.

These insurance companies play a major role in the administration of pension

plans and in the management of pension plan assets. In the aggregate, these six

companies account for over $52 billion of pension reserves, more than 50_percent of

the total pension reserves held by all U.S. life insurance companies.



1373

This statement relates primarily to S.3017, the ilISA Improvements Act

of 1978, inasuch at it i the most comprehensive effort yet to deal vith the

multitude of problems that have arisen under IRISA. This effort Is clearly an

important one. Various studies have shown that since the enactment of ZRISA in

1974, pension plans have been terminating at an extraordinarily rapid rate, while

the establishment of new plans has slowed markedly. Some of the studies Indicate

that the burdens of complying with RRISA, including increased funding costs, plan

amendments, the reporting and disclosure and other administrative requirements, the

increased potential for lawsuits, etc. have been the principal cause of this recent

trend. Other studies have pointed to noa-ZISA causes, such as inflation end the

increased cost of Social Security.

Whatever the reason, it is clear that the traditional incentives for

employers to establish and maintain pension plans-the tax incentives built into the

Internal Revenue Code and the employee relations aspects of providing fringe benefits-

are no longer sufficient for many employers to offset the costs, burdens and

potential liabilities of maintaluing a plan. This is particularly true for small

employers where the tolerance for costs and administrative burdens has never been

very high.

We believe this trend can be reversed only by eliminating the problems and

unnecessary costs and burdens associated with the maintenance of plans and creating

new incentives for employers to establish pension plans. This is not to say that the

fundamental rights and protections participants have obtained under EMISA should be

diminished. These rights are essential to the financial security of thousands of

retirees and millions of active plan participants and their families. But many of

ERISA's rules and requirements have created problems and expenses that far outweigh

any beneficial purpose such requirements might serve. This situation must be

corrected if the growth of pension end other employee benefit plans is to be rejuvenated.

2



1374

3.3017 can play a major role in this effort. It contains several new

incentives for the maintenance of pension plans in the form of tax credits for new

and Improved plans and tax deductions for employee contributions to tax qualified

plans. Other provisions would eliminate many current problems and undue burdens.

The bill would simplify and reduce several ZURSA reporting and disclosure require-

ments and would revise the determination letter process. It deals with so of the

problems that have arisen in the areas of vesting and funding and would eliminate

the prospect that plans might be subject to an additional layer of regulation under

federal and state securities laws. Several problem that have arisen In the fidu-

ciary responsibility area are also covered.

In addition, the bill contains a major new program for the creation of

special master and prototype plans designed to reduce administrative burdens for

small plans. It also attempt* to deal with problems that have arisen as a result

of the administration of ERISA by more than over government agency.

Generally, we support S.3017. We believe that the proposed amendments to

ERISA and the Internal Revenue Code that it contains will eliminate many of the

problem that employee benefit plans currently face. However, we also believe that

much more can be done. In this regard, careful consideration should be given to

including some-of the ideas contained in other bills designed to ametid ERISA,

particularly 5.901 introduced by Senator Bentsen, and S.1745 introduced by Senators

McIntyre and Nelson. These bills contain numerous provisions that would substantially

reduce paperwork burdens for administrators and sponsors of employee benefit plans.

There are, however, a number of other changes that must be made in ERISA

in order to complete the effort of eliminating major problems In the operation of

employee benefit plans. In brief, our proposed changes and other comments are as

follows:

(I) Party In Interest Transactions. The ERISA prohibited transaction
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rules should be modified to exempt any tranaetion from the prohibitions which Is
entered into on behalf of a plan by an institutional asset manager and is on sre'-
length terms.

(2) Definition of "Fiduciary". The V'SA definition of the term "fiduciary"
should be amended to make clear that the normal sales presentation made by an
insurance agent or broker does not make the agent or broker a plan fiduciary.

(3) Insurance Company Coneal Accounts. We support section 261 of S.3017
which vould amend ERISA to clarify that the assets of an insurance company general
account do not become plan assets merely by reason of the issuance of a contract to
a plan by en insurance company. We recommend, however, that (a) the lInguae of
section 261 be modified to clarify that It covers all general account contracts
issued by insurance companies, and (b) the section-by-section analysis be revised
to mske clear that this amendment is merely a clarification of current law.

(4) Investment* In Foresan Real Ustate. Section 404(b) of uisA should
be amended to permit pension plans to invest in foreign real estate where the
assets of the plan arw managed by a qualified Institutional asset manager which meets
specified minimum financial conditions.

(5) Definition of "Party In Interest". The ZgISA definition of the term"party in interest" should be modified to eliminate service providers end certain
partners, joint venturers and 10 percent shareholders of other parties in interest,
who are in no position to influence the operation of a plan.

(6) Pro ibited Transeotion Exemotions for R.3.10 and Subchsoter 5 Plans.
The 1lISA prohibited transaction rules should be mended so that 9.1.10 plans and
plans maintained by Subchapter S corporations can obtain exemptions for customary
and necessary transactions.

(7) Special Heaster Plans. The special master plan program sat forth in
S.3017 should be modified to (1) reduce further the reporting and disclosure require-
ments that would be applicable to these plans, (2) revise the rules that would
establish the qualifications and duties of master sponsors, (3) permit defined
benefit plans to be used as special master plans, and (4) make clear that the special
mster plan program is not intended to impose now minimum requirements on existing
master and prototype plans.

(8) Joint and Survivor Annuity Ruirnlats. Section 205 of ERISA and
section 401(a)(ll) of the Code should be amended to avoid the elimination of annuity
options from defined contribution plans and to simplify application of ta rules
to defined benefit insurance contract plans.

(9) Deductibility of moloyee Contributions to Tax Ousltfled Plans and
Individual Retirement Accounts. Employees should be allowed to ake tax deductible
contributions to either qualified pension plans or to individual retirement accounts,
or both, up to a maximum combined limitation of the lesser of $1000 or 15 percent
of compensation.

(10) Dual Jurisdiction. We support the proposal set forth in 3.3017 for
dealing with the dual Jurisdiction problem. We urge that the merits of this pro-
posal be reviewed together vith the reorganization plan proposed by the Administration

4
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in order to develop an appropriate long-term solution to this problem.

Prohibited Transactions

S.3017 contains several provisions designed to resolve various Isolated

problems that have &risen under ERISA's fiduciary responsibility and prohibited

transaction provisions. However, in the past four years numerous other problems

have developed in this area and many of these remain unresolved. Lach of those

problem~ has contributed to some extent to the sharp decline in the growth of oy

plans and the uaatenante of pre-existing plane.

I(any of the ost difficult problems hAve arisen under the prohibited trams-

action provisions. EISA generally prohibits all tranfactions bettven plas and

'parties in interest," iocludinL fiduciaries, service provide-s, employers, "niom,

their affiliates, and others. The prohibitions apply even if the transaction Is

fair, prudent ad is the beat interest of the plan and its participants and boe-

ficiaries. However, FtISA contains various esomptiou from these prohibittons sad

authorizes the Labor Department and the ItS to great dstistrative exemptions is

appropriate cases.

The proper fusctiomlng of the exasptiom provisions is A key elemeat

in making the proibited transaction restrictions a sound regulatory

program. ovever, even though it ho been four years since te etectmat of LISA,

the Labor Departmet sd the IRS are still unable to process their large volume of

often complex admistrative exemption applications in a timely fashion. As a

result. the prohibited transaction rules have proven to be one of the ost uouork-

able, disruptive and costly aspects of UtSA.

This is particularly true where an exemption application cover a large

class of transactions involving the customary business operations of entire lndutries

and the adainistration of thomaand of plans. Applications of this type have ommsly

6
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taken in exces of two years to process. Examples of major class exemptLon and

related applications which have encountered such delays and are still pending include

the insurance cwpeany pooled separate account application (flled on November 24. 1974),.

the insurance &Seats end brokers application (filed in June, 1975), the insurance

ccmpsny discretionary asset mamajement ruling request (filed in June, 1976), and

the guaranteed Interest eparate account application (filed on April 25. 1977).

Even If, or when, these matters ere favorably resolved, they will not deal

ich the iweerous additional problems that continue to arise under the prohibited

transaction rules. The following examples are illustretive of some of these problma:

(i) Employer 9 ei sains a plan with respect to which Insurance
Company I has established a single costomOr separate account for a
portion of plan assets. Insoura e company X mees another portion
of the assets of the 9 plan. The Insuraeae Compamy I vsbo to purchase
from X a block of debeecure (which X holds for ifveatneet) of 8
company related to a for the single customer separate account. The
purche* would be a prohibited transaction ad, because it involves a
style customer sep&rate account, it would not he seept under the
proposed taaersece compamy pooled separate account exception.

(i1) employer A mialsea a plam wbich has a nre thAn 5 percent
Loterest is a life iurantce comPay pooled separate account Sested
is bla quality conm Itocks. A makes a very attractive cash tender
offer to the public to porcese the stock of an unrelated public
company, ome of which happens to he pert of the separate account'o
portfolio. it the occomut tendered its stock to A for cash, there
would be a probed traonction which would sot be covered by the
proposed pooled separate accout enempstion because the A plan has a
more thee 5 percent Interest in the separate account.

(iII) EDployer 6 maintn a pla* which boa a greater thee 5
percent nteerest is a life isurance company pooled real restate separate
accout. X wishes to se11, ad the ineoraece compsy dishes to buy for
the *aprate cout. n attractive piece of real estate which a
currently holds for investmnet. The transctioe would be prohibited
reardless of its terms and would not be covered by the proposed pooled
separate accoust exemipttoe-

(iv) Iployer o maintains a plan which has a more thou S percent
intereat in a p"oled real estate serate account. D ts a leding
eanufacturer of comercial sir conditioning #yste and other electrical
equipment. The imraoce Company lets out bids for th, purchase of a
sysotm io coection with a new office building held by the separate
account. P s the lowest qualified bidder and the purchase of the
system from D would clearly be a pr',dent decision. The purchase would,
however, be a prohibited transaction not covered by the proposed pooled
separate account exemption.

6
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(v) Employer C maintains a plan which has 75 percent of its assets
managed by bank Y and the remaining 25 percent is invested in a pooled
separate account maintained by Insurance Company 1. Y, on behalf of the
C plan, purchases short-term commercial paper issued by S, a more than
50 percent owned subsidary of 1. This would be a prohibited transaction
not covered by any statutory or administrative exemption.

The prospect of attempting to resolve these end other problems by means of

the exemption process with its current unending delays is very discouraging. Al-

though it my be too much to expect that exemptions be processed within, perhaps,

sixty days after applicatiors are filed, it is also unreasonable to expect that

applicants can wait literally years before action is taken. These delays cast a

cloud over many appropriate and prudent business dealings that are often essential

to plan operations.

There appear to be several causes for the delays, Including the complexity

of the rules and the widely diverse transactions they cover, the large volume of

exemption applications that have been filed, and the overly narrow interpretation

that the Agencies have generally applied to the exemption provisions set forth In

the statute. Dual jurisdiction has also played a role in these delays.

It should nevertheless be noted that there have been no cases to our

knowledge where the prohibited transaction restrictions have prevented an abusive

transaction from occurring which would not otherwise have been prevented by the

general fiduci4ry responsibility rules of section 404 of ERISA. We are also not

aware of any enforcement cases where the Government has found it necessary to rely

heavily on the prohibited transaction provisions to obtain a remedy for abuses.

This Is particularly the case where major financial institutions, such as insurance

companies, have been responsible for the management of plan assets. In fact, since

the enactment of ERISA, when major problems have arisen in connection with the

management of the assets of a particular plan, the government agencies have turned

to independent, professional asset managers to prevent further abuses.

It has, therefore, been our experience that the prohibited transaction

7
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provisions have resulted in over-regulation without providing any corresponding

benefits for plans and participants. We believe, moreover, that the delays and

problems that have been encountered in the administration of the prohibited trans-

action rules will continue to disrupt customary plan operations unless the current

absolute prohibitions are replaced with a new, more flexible approach that viii

protect the interests of plan participants and beneficiaries and, at the same time,

permit customary transactions to continue without the constant need to obtain

administrative exemptions. We urge, therefore, that ERISA be mnaded to exempt all

transactions from the prohibitions if they are entered into (a) on behalf of the

plan by an institutional asset manager, and (b) on arm's-length terms.

Definition of "Fiduciary"

The term "fiduciary" is defined in section 3(21) of ERISA to include those

persons who have discretionary authority in the administration or management of a

plan or who provide "investment advice" for a fee or othev compensation with respect

to plan assets. The Labor Department and the IRS have stated that the term "Invest-

ment advice" as used in this definition could, under the facts and circumstances of

any given case, include a sales presentation made by an Insurance agent or broker

in connection with the sale of insurance products (or mutual fund shares) to a plan.

As a result, under current law an insurance agent or broker might become

a fiduciary with respect to a plan merely by making a sales presentation to the plan

or the plan sponsor (e.g., the employer maintaining the plan). As a fiduciary, the

agent or broker would be subject to each of the fiduciary responsibility and co-

fiduciary liability provisions of ERISA.

Insurance agents and brokers have been a major factor in the growth of

employee benefit plans in the United States. They have actively encouraged employers

to establish pension and welfare plans and have provided valuable technical services

in plan management and administration, thereby reducing the costs and burdens of

8
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maintaining a plan for many employers, particularly small employers. However, the

threat of potential fiduciary liability resulting from their normal activities in

the sale of insurance products has caused many agents and brokers to phase out their

activities in the employee benefits field. The loss of their assistance in the

establishment and maintenance of the plans has contributed to the decline in the

growth of employee benefit plans in the U.S.

In addition, because it is unclear under what circumstances an insurance

agent or broker may become a plan fiduciary by virtue of his sales activities,

many agents and brokers, including those who would clearly not be fiduciaries under

any reasonable interpretation of ERISA, feel compelled to comply with all of the

conditions and requirements of Prohibited Transaction Exemption 77-9 in connection

with the sale of insurance products to a plan in order to avoid any possibility of

the imposition of excise taxes and other penalties.

This is extremely burdensome not only for agents and brokers, but also

for those insurance companies which attempt to ensure compliance with the require-

ments of the exemption. Because a violation of PTE 77-9 might conceivably lead to

rescission of an insurance contract, many insurance companies feel obligated to

enforce agent and broker compliance with the exemption. This has proven to be enormously

burdensome because of all the paperwork that is required in order to ensure compliance

with PTE-77-9. Ultimately, the cost of this paperwork must be borne by the plans

which purchase insurance products. Further, in those situations where it is unclear

whether an agent or broker is actually a "fiduciary," some companies conservatively

require compliance and some do not. This creates competitive problems between

companies since most agents and brokers would prefer to sell products for companies

which impose the fewest administrative burdens. These competitive problems are

inappropriate since they are not based on substantial differences between insurance

products, but on different perspectives on the need to comply with ambiguous

government regulations.

9
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We believe that these problems can only be solved by an amendment to the

definition of "fiduciary" that makes clear that the sales presentation made by an

agent or broker or mutual fund salesman will not be considered to be "investment

advice" of a type that would make the agent, broker or salesman a plan fiduciary.

Insurance Company General Account Assets

Section 401(b)(2) of ERISA provides that in the case of a plan to which

a guaranteed benefit policy has been issued by an insurer, the assets of the plan

are deemed to be the policy rather than the assets of the insurer. Because of the

variety of types of contracts commonly issued by insurance companies to plans in

connection with the funding of pension and welfare benefits, it is frequently

difficult to interpret the scope and applicability of the language of section 401

(b)(2). Consequently, in February, 1975, the Labor Department and the IRS Jointly

stated that if an insurance company issues a contract or policy of insurance to a

plan and places the consideration for such contract or policy in its general account,

the assets of the general account do not thereby become plan assets. Although this

was a very helpful clarification of ERISA, questions continue to be raised about the

scope of section 401(b)(2).

Section 261 of S.3017 would finally resolve these questions by codifying

the Labor Department and IRS position. Although we strongly support section 261,

it raises two technical problems. First, by its terms, the amendment appears to

apply only to fully insured contracts and not to the variety of other forms of

contracts normally utilized by pension and welfare plans. Second, the section-by-

section analysis of S.3017 states that section 261 would "broaden" section 401(b)(2)

of ERISA. This ignores the Labor Department and the IRS interpretation issued in

February, 1975 and raises the question of whether insurance companies are currently

complying with ERISA.

Accordingly, we urge that section 261 of S.3017 be enacted with certain

technical modifications so that it will cover all general account insurance products

10
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issued to plans. We also recomend that the discussion of section 261 in the

section-by-section analysis be clarified to indicate that section 261 is intended

to adopt the Labor Departaent/IRS interpretation of section 401b,(2) of ERISA and

that it would not have the effect of broadening section 401(b)(2).

Investments in Foreign Real Estate

Section 404(b) of ERISA prohibits plans from maintaining the indicia of

ownership of plan assets outside the jurisdiction of the United States district

courts unless authorized to do so under regulations issued by the Department of Labor.

The Labor Department has issued regulations which permit plans to hold foreign

securities in overseas locations provided that the securities are under the discre-

tionary management or in "he actual possession of financial institutions which are

regulated in the United States (i.e., banks, insurance companies, investment advisers,

and brokerage firms) and which meet certain minimum financial criteria. This

regulation does not, however, apply to any assets other than foreign securities.

As a result, section 404(b) of ERISA raises a serious question whether plan

assets may be invested in foreign real estate even though this may well be a prudent

and otherwise desirable investment for plans. Foreign real estate is one of the

many new sources of investment which are attracting interest in the pension fund

investment community. It would, therefore, be unfortunate if ERISA had the effect

of precluding such investments where they are otherwise determined to be appropriate

as plan investments by persons who are experts in the field of pension fund

investments.

However, it is frequently unclear what constitutes the "indicia of ownership"

of real property. In some cases, it has been deemed to be the property itself; in

others, it has been considered to be the deed to the property filed in the local

recording office. In either of these cases, it would not be possible to maintain

the indicia of ownership of foreign real estate in the United States. Consequently,
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section 404(b) has had a chilling effect on any plan efforts to make sound and

beneficial investments in foreign real estate, even where the plan fiduciary in

charge of making plan investment decisions is a professional asset manager skilled

in making real estate Investments.

In order to solve this problem, we recommend that section 404(b) be amended

to permit plans to invest in foreign real estate where plan investments are under

the management and control of regulated institutional asset managers, such as banks,

insurance companies or investment advisers, which sat certain minimum financial

standards designed to ensure that the institution has a substantial presence in

the United States. In this regard, the amendment should codify the minimum financial

standards for institutional asset managers that are already contained in the Labor

Department's regulations on the maintenance of the indicia of ownership of foreign

securities outside the jurisdiction of the U.S. district courts.

Definition of "Party in Interest"

The term "party in interest" is defined in section 3(14) of ERISA to include,

among others, plan fiduciaries, service providers, employers, unions, officers and

directors of these entities, and corporations, partnerships or joint venturers which

are more than 50 percent owned by fiduciaries, service providers, employers, unions,

etc. Since the definition of "party in interest" is used mainly in conjunction with

the prohibited transaction rules, its clear purpose is to encompass those individuals

and organizations who may be in a sufficiently close relationship to a plan to

influence unfairly the disposition of plan assets for their own benefit so that trans-

actions between them and a plan should be prohibited.

However, the definition includes several categories of persons who as a

practical matter are not in any position to influence the disposition of plan assets.

These categories include:

(a) Persons who provide ministerial services to a plan on a regular basis,

12
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such as Janatorial services, telephone services, or the maintenance of beating and

electrical systems for buildings which are a part of plan assets, but who are

nevertheless parties in interest under section 3(14)(B) of ERISA.

(b) Persons who, under section 3(14)(I) of ERISA, are parties in interest

with respect to a plan merely because they are 10 percent or more partners or joint

venturers in an entity in which another partner or joint venturer, who happens to

be, e.g., an employer with respect to the plan, has a 50 percent or more interest.

For example, X is an employer with respect to a plan, and therefore, is a party in

interest under section 3(14)(C). X has a 50 percent interest in XYZ, a partnership.

Therefore, XYZ is a party in interest under 3(14)(G). Y has a 10 percent interest

in XYZ and, therefore, is a party in interest under 3(14)(I). As a result, all

transaction. betweenn X's plan and Y are prohibited even though Y is clearly in no

position to influence the disposition of plan assets merely by reason of his partici-

pation in XYZ. This is particularly true where plan assets are managed by a pro-

fessional asset manager, such as an insurance company.

(c) Persons who, under 3(14)(H), are parties in interest merely be-

cause they are 10 percent or more shareholders of a corporation which, in turn,

is 50 percent or more owned by an employer or service provider or other party in

interest. This situation is similar to (b), except that it applies to corporations

rather than partnerships or joint ventures.

(d) Persons who, under 3(14)(1), might be deemed to be parties in In-

terest merely because they have a 10 percent or more interest in a joint venture

in which another party in interest has an interest which may be more or less than

50 percent. Although this interpretation of section 3(14)(I) has been rejected

by the Labor Department and the IRS, it would nevertheless be incorporated into

ERISA by S.3017.

In each of these cases, the definition of "party in interest" includes

persons who have no significant relationship to a plan, or whose relationship to

18
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the plan does nct place them in a position to influence plan operations. Never-

theless, because of this definition, many prudent investment opportunities have

been lost by plans. For example, it is coon for two oil companies to join to-

gether on an equal basis in Joint ventures to drill exploratory wells. Under

ERISA, not only is the joint venture a party in interest under section 3(14)(G)

with respect to each company's pension plan, but each company becomes a party in

interest with respect to the other's plans by virtue of section 3(14)(I). Thus,

if the plan of one of the oil companies has its assets invested in an insurance

company pooled separate account, the account could not invest in debentures is-

sued by the other oil company, even if this investment were entirely prudent

for the separate account.

Similarly, if AT&T provides telephone service for buildings owned by a

plan, the plan may be prohibited from Investing in debentures issued by the Bell

System.
We believe that this situation should be corrected by amending ERISA

to exclude from the definition of "party in interest" (a) any service provider

who provides merely ministerial services to a plan, and (b) any 10 percent or

more joint venturers or shareholders of any partnership, joint venture or cor-

poration described in section 3(14)(G) of ERISA. In addition, we urge that the

proposed amendment to section 3(14)(I) contained in S.3017 not be adopted since

it would unnecessarily broaden the categories of parties in interest in direct

opposition to the policy already adopted by the Labor Department and the IRS.

H.R.l0 and Subchapter S Plans

H.R.l0 plans and plans maintained by Subchapter S corporations are gen-

erally subject to ERISA's prohibited transaction restrictions. However, unlike

other types of plans, H.R.I0 and Subchapter S plans are not permitted to take ad-

vantage of any statutory or administrative exemptions when owner-employees or

shareholder-employees, or any of their relatives or affiliates, are involved in

14
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the transaction. See section 408(d) of ERISA. This rule applies regardless of

whether the transaction would be in the best interests of plan participants and

beneficiaries and protective of their rights. The inability of R.R.10 and Sub-

chapter S plans to obtain exemptions for certain types of prohibited transactions

has resulted in the disruption of the day-to-day operations and business rela-

tionships of many plans and employers. Common examples of this problem include

the funding of plans maintained for the employees of small insurance agencies

end the sale of insurance products to an H.R.10 plan by a relative of an owner-

employee. However, section 408(d) not only prohibits all such transactions, even

though they may be essential to the operation of a plan and fair to all parties

concerned, but it precludes plans from obtaining exemptions for such transactions

under conditions and safeguards that would ensure protection of the Interests of

plan participants

Consequently, section 408(d) has proven to be an unnecessary obstacle

to the establishment and maintenance of plans. We urge, therefore, that section

408(d) be repealed, or, in the alternative. that it be amended so that, at a

minimum, H.R.10 and Subchapter S plans may rely ci statutory and administrative

exemptions in order to obtain funding with insure ace products.

Special Master Plans

One of the basic objectives of S.3017 is to reduce the administrative

burdens and costs of maintaining a plan for small employers. The principal ap-

proach used in the bill to deal with this problem is the so-called "special master

plan." One of the central features of the special master plan provisions of

S.3017 is the requirement that the master sponsor become the "plan administrator"

and the "named fiduciary" of the plan. The "master sponsor" would also be re-

quired to be an "investment manager" within the meaning of ERISA. Generally,

this includes a qualified bank, insurance company or investment adviser which

15
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agrees to assume discretionary responsibility for the investment of plan assets.

S.3017 also contains provisions that would simplify the reporting and disclosure

burden for special master plans, including some standardization in the plan

description and summary plan description requirements and permission to file an-

nual reports on an aggregated basis. In addition, special master plans could

only be defined contribution plans and would have to be approved as to form by

the government.

Although we support the purpose behind the special master plan proposal,

as presently conceived, it would not do enough to reduce the administrative bur

dens for small plans and would raise practical problems that would discourage

financial institutions from implementing special master plans. The principal flaw

iii-the program is that it attempts to deal with the administrative burden problem

not by reducing burdens, but by shifting them to financial institutions. Although

employers would no longer be responsible for actually performing plan administrative

functions, they would still have to bear the costs of plan administration. Shifting

the burden of compliance to financial institutions would not measurably reduce the

costs of administering small plans and, therefore, would not greatly encourage

small employers to establish plans.

Further, that part of the proposed special master plan program tht' would

require master sponsors to be "investment managers," "plan administrators," and

"named fiduciaries," would impose on master sponsors various responsibilities and

liabilities that are inappropriate and would discourage many financial institutions

from implementing special master plans. For example, although S.3017 would make

employers responsible for the information they provide to master sponsors, there

is nothing in the bill that insulates master sponsors from being sued as plan ad-

ministrators because they have prepared or distributed inaccurate reports or dis-

closure materials. Although master sponsors way not ultimately be liable for such

inaccuracies, they would still have to bear the costs of defending such litigation.

16
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In addition, under ERISA the plan administrator is required to furnish

a summary plan description to all participants. This function is normally performed

by employers by means of hand delivery at the workplace in order to avoid the bur-

den of maintaining accurate current records of employee home addresses. It would,

therefore, be inappropriate and unnecessarily burdensome to require master sponsors

to perform this function.

Also, applying the plan administrator title to insurance companies

would preclude them from relying on Prohibited Transaction Exemption 77v9 to sell

insurance products or mutual fund shares to a special master plan. Without the

availability of Exemption 77-9, no insurance company could become involved in the

special master plan program.

Applying the "named fiduciary" title to master sponsors would also create

problems. One of the principal functions of a "named fiduciary" under ERISA is to

select and retain investment -anagers. However, master sponsors will generally

not be selecting and retaining others to serve as investment managers for their

special master plans. Rather, they will normally manage the assets of the pLan

themselves. In the case of insurance company master sponsors, contributions will

either be placed in the insurance company's general account or the insurance com-

pany will manage the assets of the plan in a pooled separate account. On the

other hand, it will generally be the employer's responsibility to determine which

master sponsor and funding vehicles it will use. Accordingly, master sponsors

generally should not be required ta be "named fiduciaries" for the purpose of

selecting investment managers.

Named fiduciaries are also responsible under ERISA for making decisions

on claims appeals. These appeals, however, commonly involve disputes over facts,

such as the number of hours of service an employee may have accumulated, the ac-

curacy of which would be the responsibility of the employer under S.3017. Since

the master sponsor would be required to rely on facts supplied by employers, the
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master sponsor is not only the wrong person to decide these appeals, but may In-

appropriately become involved in frequent benefit claims litigation that will re-

sult in unnecessary litigation expenses.

Finally, under ERISA the term "investment manager" applies to persons

who manage plan assets on a discretionary basis. In many insurance company master

and prototype programs, however, funding is provided through the insurance company's

general account. As a result, in many cases the insurance company would not be

managing plan assets and would not, therefore, be an investment manager within the

meaning of ERISA. We recognize that the intent of this requirement was probably

to limit the group of eligible "master sponsors" to qualified financial institu-

tions, such as regulated banks, insurance companies and investment advisers.

This would greatly reduce the risks that special master plans would be improperly

managed or administered. We believe, however, that the same result can be achieved

without raising difficult and unnecessary questions and problems with respect to

the management of plan assets.

It should also be noted that by limiting the special master plan concept

to defined contribution plans, S.3017 would exclude many employers for whom a

defined benefit plan would provide the most suitable retirement program. This

would generally be the case, for example, where the employer has employees who

are close to retirement age when the plan is established. A defined benefit plan

would normally provide higher benefits for these older employees. In addition,

because defined benefit plans provide a stated benefit, they make it easier for

employees to determine what their minimum financial resources will be after retire-

ment.

Also, by establishing an elaborate regulatory structure for special

master plans, S.3017 raises the question of whether existing master and prototype
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plans would have to be amended to meet the requirements of the bill. For many

insurers, such a requirement would be enormously burdensome and costly for both

the insurance company and employers currently participating in these plans.

In order to solve these problems, we urge that the following changes be

made in the special master plan rules of S.3017:

(1) Reduction in Administrative Burdens: We fully support the pro-

visions of S.3017 that would reduce some of the costs and burdens for small em-

ployers of maintaining a plan by, among other things, eliminating the determination

letter requirement and permitting aggregated annual reports. However, we believe

that more needs to be done to reduce administrative burdens for small plans. In

this regard, we support the measures Includedin the Administration's reorganization

plan to eliminate the plan description filing requirement and to require annual

reports to be filed only once every three years. We also believe that the proposed

annual report for special master plans, which would contain aggregate information

for all participating plans, should be modified to eliminate much of the informa-

tion that is currently asked for in Form 5500. We have seen little evidence to

date that the availability of this information has served any useful purpose,

particularly in the context of master and prototype plans.

(2) Duties of Master Sponsors. S.3017 would require master sponsors

to become investment managers, plan administrators and named fiduciaries, thereby

assigning to them many functions which they cannot reasonably be expected to per-

form. A better approach would be to require the master plan documents to list

which functions will be assumed by the master sponsor and which functions will be

assumed by employers.

In addition, to the extent that the "investment manager" requirement is

intended to impose minimum qualification standards on master sponsors, we believe

that this can better be accomplished by merely requiring master sponsors to be
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one of the categories of institutions listed in the ERISA definition of "invest-

ment manager" (i.e., a qualified bank, insurance company or investment adviser)

without also requiring the master sponsor to have discretionary authority over

plan asset management, as is the case for "inve-stent- managers."

(3) Defined Benefit Plans. We believe the special master plan program

should not be limited to defined contribution plans, but should also include de-

fined benefit plans.

(4) Existing Master and Prototype Plans. Any implication contained

in S.3017 that existing master and prototype plans would be required to comply

with the special master plan rules should be eliminated. The committee reports

accompanying S.3017 or its successors should clearly indicate that existing mas-

ter and prototype plan sponsors may decide whether they wish to use existing plans

as "special master plans" and how they will achieve compliance with the require-

ments of the bill.

Joint and Survivor Annuities

Section 205 of ERISA and section 401(a)(ll) of the Code provide that a

retirement plan which provides for the payment of annuity benefits must provide for

the payment of such benefits in the form of a qualified joint and survivor annuity.

A qualified joint and survivor annuity is an annuity for the life of the participant's

spouse equal to at least one-hslf of, but no greater than, the particpant's annuity.

Under Treasury Department regulations, a plan which has an annuity option must pro-

vide retirement benefits in the form of a qualified Joint and survivor annuity

unless the participant elects otherwise. Plans which provide early retirement

benefits are also required to offer participants who continue in employment after

early retirement age an opportunity to elect survivor coverage while they are still

employed. Detailed procedural requirements must be met in connection with both the

post- and pre-retirement elections.

20
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As interpreted by Treasury Department regulations, ERISA requires de-

fined contribution plans that contain an annuity option to be restructured to

make a joint and survivor annuity the basic form of benefit under the plan. This

is true despite the fact that the vast majority of participants choose to receive

these benefits in the lump sum form under which there is no forfeiture of vested

benefits. In order to avoid substantial administrative costs for a benefit form

which is used by a small minority of plan participants, many plan sponsors have

eliminated all annuity options. This means, of course, that participants who

desire an annuity will no longer have that option, a result which is totally

contrary to the purpose of joint and survivor provisions.

A second problem involves the application of the joxnt and survivor

annuity rules to defined benefit insurance contract plans. Such plans have

historically provided a pre-retirement death benefit which equals or exceeds the

miomum requirement of ERISA. Nevertheless, since the benefit may not satisfy

the technical definition of a survivor annuity, these plans are required to com-

ply with unnecessary notice and election requirements.

Accordingly, ve urge that th4 joint and survivor annuity requirements

be modified (I) to apply to defined contribution plans only if a participant

selects an annuity option under the plan and (2) to provide that a plan meets the

requirements of ERISA if it provides a pre-retirement death benefit which is at

least actuarially equivalent to a pre-retirement survivor annuity.

Deductions for Eaployee Contributions

EUSA currently provides tax incentives for employers who establish

qualified pension plans. In addition, ERISA provides for individual retirement

accounts (IRA's) to enable employees who are not covered by a qualified plan to

set aside funds for their retirement on a tax-favored basis. By establishing an

IRA, employees may make annual deductible contributions of the lesser of $1,500

or 15 percent of their wages.
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Qualified plans are permitted, but not required, to accept employee

contributions. Since allowing employees to contribute to plans often creates an

onerous accounting and administrative burden, many plans do not accept employee

contributions.

Current law prohibits an employee who is an active participant in his

or her employer's retirement plan to maintain an IRA to supplement the retirement

benefits provided by the employer. Any contributions made for a year in which a

person is an active participant in a tax qualified plan are "excess contributions"

and are subject to severe tax consequences.

A qualified plan may allow employees to elect not to participate in the

plan. If this option is available, the employee may elect not to participate in

his employer's plan, and may establish an IRA instead. However, many plans do not

provide this option because doing so may result in the plan's failure to meet

coverage requirements and loss of tax qualified status.

Under current law, employees covered by a tax qualified plan have no way

to insure that their retirement will be provided for until they have obtained a

vested interest in their retirement benefits. Further, an employee who is covered

by a qualified plan is not able to supplement the retirement benefits his employer

provides, even if those benefits are inadequate. The employee cannot make contri-

butions to the plan unless the plan allows such contributions, and the contributions

come out of his after-tax dollars. He cannot establish an IRA unless the plan pro-

vides an option of non-participation and he elects not to be covered by the em-

ployer's plan.

Section 303 of S.3017 would deal with this problem by requiring that a

qualified plan accept employee contributions and treat such contributions as sep-

arate accounts. Employees who are active participants in a qualified plan could

deduct their contributions to the plan up to an amount equal to the lesser of

22
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$1,000 or ten percent of their compensation includible in gross income. The

amount of the allowable contribution would be reducedby twenty percent of the

amount by whicW the adjusted gross income of the taxpayer exceeds $30,000.

We believe that several modifications to S.3017 are necessary to achieve

the bill's objective of allowing employees to supplement retirement benefits pro-

vided by the employer. A qualified plan should not be required to accept employee

c'ntributions. The accounting and administrative burdens on qualified plans that

would result are potentially very large. The additional costs involved would de-

crease the amounts available for retirement benefits.

Instead of requiring qualified plans to accept employee contributions,

the legislation should allow employees covered by qualified plans to make deductible

contributions to IRA's up to the prescribed limits. By doing so, the legislation

would provide employees flexibility in deciding how to supplement their retirement

benefits and would not place the substantial burden on plans that would be caused

by requiring then to accept employee contributions.

The legislation restricts the deductible contribution to the lesser of

ten percent of gross income or $1,000. This proposal should be modified to increase

the maximum deduction to the lesser of 15 percent or $1,000 (but should not result

in a lowering of current IRA deduction limits). This modification would allow

low income taxpayers to make larger contributions. Since the limitation is the

lesser of the prescribed percentage of income or $1,000, there would be no addi-

tional benefit to persons of middle or high income.

As noted above, S.3017 would reduce the maximum allowable deduction by

20 percent of the amount by which the individual's adjusted gross income exceeds

$30,000. This reduction is unnecessary and adds unwarranted complexity to the

law. Since the maximum contribution a taxpayer with adjusted gross Income exc.'ed-

ing $30,000 could make absent the reduction would be $1,000, there is no possibility

23
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of large scale tax avoidance. Further, the reduction necessitates a complicated

calculation and makes it impossible for an individual to predict with any degree

of confidence how much he can safely contribute to his IRA.

We also note that 5.3288, introduced by Senator Dole, would add provi-

sions to the Internal Revenue Code that would permit an active participant in a

qualified plan to deduct his contributions to the qualified plan or to an IRA, or

to both. The contributions would be subject to a maximum limitation of the lesser

of ten percent of compensation includible in gross income or $1,000. The bill pro-

vides that the Secretary of Treasury would prescribe reporting requirements for

employers and employees.

Although the percentage of limitation in 5.3288 should be increased to

15 percent, and any reporting requirements imposed by this bill should not be

overly burdensome for employers vr employees, overall, S.3288 would accomplish

the objective of enabling employees to supplement their retirement benefits with-

out creating an additional burden on qualified plans.

Dual Jurisdiction

Our position on the problems of the dual administration of ERISA by the

Labor Department and the IRS is set forth in detail in our statement appearing in

the record of Hearings on Oversight of ERISA, October 13, 1977. In that state-

ment, we indicated that dual jurisdiction has adversely affected the administration

of ERISA and increased the expense of compliance; that placing sole jurisdiction

over ERISA in a single agency appears to be the best means of providing a solution

to current problems; but that a division of jurisdiction might be acceptable as a

short term solution.

We continue to believe that the single-agency approach is the best

solution for dealing with the current situation. Accordingly, we recommend that

the merits of the approach set forth in S.3017 be considered in connection with
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a review of the Administration's current reorganization plan to develop a solu-

tion that will finally resolve the dual jurisdiction problem in a satisfactory

way.

Conclusion

The principal goal of 5.3017--to reduce administrative burdens and

difficulties in the maintenance of employee benefit plans--is vitaf to the re-

newed expansion of employee pension and welfare programs in the United States.

Many of its provisions will help to accomplish this goal. However, several

additional revisions are needed in ERISA, particularly in the areas of fiduciary

responsibility and prohibited transactions, in order to deal with some of the

major roadblocks that are currently impeding the efficient and prudent management

of employee benefit plans. We therefore strongly urge that the amendments and

modifications we have recommended be enacted as a part of any bill that would

amend ERISA.

We would be glad to assist the Subcommittee and their staff is In the

development of this legislation.

Respectfully submitted,

Theodore R. Groom
Attorney for
The Prudential Insurance Company

of America
The Equitable Life Assurance Society

of the United States
John Hancock Mutual Life Insurance

Company
Connecticut General Life Insurance

Company
Aetna Life and Casualty Company
The Mutual Life Insurance Company

of New York
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PAGE I
I - PERSONAL INTRODUCTION

Since my retirement at the end of 1975, I have been acting to some extent
as a consultant on pension legislation in the United States. Prior to retirement I
"orked for a large Canadian life insurance company which does more than 50% of
its business in the United States. While I was employed by that company, I was
involved in the home office in the technicalities of pension plan regulation for
over 30 years, originally mostly with Canadian regulations but latterly for about
15 years exclusively with United States regulations.

Over the years, I have written numerous articles discussing United States
legislation and regulations and making suggestions in respect to them. In the
period while ERISA was being developed, briefs were submitted to various Congressional
Hearings. I em still very much interested in pension legislation and regulations,
particularly in respect to employees who are not now covered by pension plans.

In recent years, I have been and still am writing for an independent
publishing company in Indianapolis, Indiana, which publishes reference materials
for the life insurance, mutual fund and banking industries. Included in these
writings are three manuals on Keogh Plans, IRAs and 403(b) tax deferred annuity
plans.

The suggestions included in this brief are personal suggestions. This
brief is not submitted on behalf of any company, association or organization or
on behalf of any person. It is purely personal.

II - GENERAL APPROVAL OF BILL S.3017

In general, Bill S.3017 contains many worthwhile proposals for amending
the Internal Revenue Code and ERISA. As I wrote in an ai~ttcle that was published
in June, without question this Bill is the most important Bill in respect to the
private pension plan system ttat has been submitted to Congress since ERISA became
law in 1974. It contains many meaty provisions, some of which are very desirable
innovations. However, it is obvious that there should be considerable discussions
about the numerous provisions of the Bill in order to work out details.

III - TWO SAD WORDS:- "IF ONLY"

It is sad to realize that many of the problems with ERISA that have become
approved since 1974 could have been avoided "if only" many persons interested in the
welfare of the private pension plans system had participated positively and objectively
in the discussions during the years that ERISA was being developed.

Too many persons took the position that ERISA could not and would not come
to fruition and therefore did not participate in its development. Let us not make
that mistake again. A Bill (or several Bills) to amend ERISA is bound to become
law in the next year or so.

In the article referred to above, I expressed the hope that insurance
companies, insurance agents, banks, pension consultants, mutual fund companies
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and anyone else who is interested in the welfare of the private pension plans
system and the employee benefit plans in general will participate in the dis-
cussions during the development of Bill S.3017 and the other Bills likely to
be submitted by Senators Harrison A. Williams, Jr., and Jacob K. Javits,
and others in the coming months.

With these thoughts in mind, I urge the Committees to give the widest
possible publicity to the contents of the Bills and to the submissions made to this
and other Hearings and that as many Hearings and disucssions as possible be held.

IV - SINGLE REGULATORY AGENCY (TITLE I OF BILL)

Basically the concept of a single regulatory agency is very desirable and,
in general, the basis on which the Bill would provide for its establishment and
operation is desirable.

However, it is suggested that more consideration should be given to the
make-up of the proposed Employee Benefit Coeission (EBC). Rather than have the
Chairman and the Vice-Chairman be "special liaisons" to the Secretaries of Labor
and Treasury, respectively, it is suggested that all of the five Commissioners
should be independent of the two Secretaries and that the Chairman and the other
four Commissioners should be appointed by the President with approval by the
Senate.

If I may, I would appeal to the DOL, the IRS and the Treasury to take a
broad statesman-like attitude and to be more concerned with the general good of the
private pension plans system and all the employees who participate in it. Similarly
I would appeal to the various Committees of the Senate and the House also to take
broad statesman-like positions in regard to their work in connection with ERISA,
both during the development of the Bills to amend ERISA and later during oversight
procedures.

Disclosure to prospective purchasers of IRAs has been and probably will con-
tinue to be a problem. The Oversight Sutcommittee of the House Ways and Means
Committee and the Federal Trade Commission have been much concerned about the
adequacy of disclosure. It is suggested that the proposed EBC should be given
jurisdiction over IRAs particularly with respect to disclosure.

V- TAX DEDUCTION FOR EMPIDYEE CONTRIBUTIONS (BILL SECTION 303 - CODE SECTION 221)

I have long proposed that active participants in qualified plans should be
encouraged to set aside savings for retirement through the use of tax deductions.
However, I feel that the tax deductions for such contributions should be closely
inter-related with tax deductions for contributions to IRAs. On February 24, 1978,
I submitted a brief to Hearings held by the Oversight Subcomnittee of the House
Ways and Means Committee. I would request that the Senate Committees interested
in Bill S. 3017 study the proposals in that brief. Such proposals dealt with the
question of inter-related contributions to IRAs and qualified plans.
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Under Code Sections 219 and 220 employees benefiting under Code Section
403(b), uhich permits so-called tax deferred annuities, are barred from establishing
IRAs and Spousal IRAs. This is proper, because in practice a so-called tax deferred
annuity is, in reality, an individual savings plan. Although technically the
employer makes the contribution for a 403(b) annuity, the money for the contribution
in almost every case is derived from the employee under a salary reduction agree-
ment. In other words, a 403(b) annuity is very much like an IRA. Therefore an
employee already contributing to a 403(b) annuity (even though indirectly) should
not be permitted to secure an additional tax deduction under the proposed Code
Section 221. Moreover, almost all employees contributing to 403(b) annuities
are already participating in a qualified plan or a governmental plan. It is there-
fore suggested that proposed Section 221(3)(E) be deleted in order to remove the
reference to a 403(b)annuity.

Under proposed Code Section 221(b)(2), the $1,000 limit would be reduced
gradually to zero in respect to adjusted gross incomes in excess of $30,000. It
is suggested that, if a gradual reduction feature is to be included, the reduction
should be based on annual compensation rather than an adjusted gross income. An
individual normally knows what his or her annual compensation from an employer is
long before he or she knows what the adjusted gross income is. The employee would
be able to get his compensation figure from Form W-2 but the employee does not
calculate the adjusted gross income figure until the tax return form is completed,
which could be sometime after the 45-day grace period included in proposed Code
Section 221(c)(6) has expired. Therefore it is suggested that "annual compensation"
be used in proposed Section 221(b)(2) in place of adjusted gross income.

Proposed Code Section 221 would provide tax deduction in respect to employee
contributions to qualified plans. Having secured tax deduction for contributions,
the benefits flowing from such contributions must be taxable income. Bill S.3017
seems to contain no provision that would make such benefits taxable. In general,
it is suggested that the benefits accruing from employee contributions to a qualified
plan should be treated in the same way as a benefit accruing from contributions made
by the employer. Thereore, it is suggested that Bill S.3017 should provide for
amendments to Code Sections 72, 402 and 403.

VI - SMALL CORPORATE IPLOYERS (BILL SECTIONS 304 and 305 - CODE SECTIONS 446 and 44D)

The proposal to provide a temporary tax credit to encourage small corporate
employers to establish new plans is an excellent concept. Certainly the majority of
workers who are not covered by the private pension plans system are employed by small
employers so the tax credit should encourage small employers to provide coverage for
more workers.

There is a problem as to what constitutes a "small employer". It is my
understanding that what the Small Business Administration considers "small" is, in the
view of many persons involved in pension work, much larger than "small". The sized
employer that needs the most help to a company with fewer than 50 employees, in
general. But I hesitate to pick a specific number of employees es a criterion
because a company with 10 employees could be so well off that it does not need en-
couragement whereas a company with 100 employees can be very much in need of help.

Therefore I suggest that all corporate employers regardless of size be given
a tax credit with respect to the first "X number" of dollars of annual contributions
if they establish improved plans. What the"X numbers"of dollars should be will need
to be studied by actuaries and others. in this connection, I would refer the Committees
to Bill H.R. 376 submitted by Representative Barry Goldwater, Jr.

33-549 0 - 75 - 89
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VlI.- NO IRAs FOR SELF-EMPLOYED INDIVIDUALS AND OTHERS (BiLL SECTION 306)

The proposed amendments to Code Section 219(b) and 220(b) which 'would bar
self-employed persons and officers and 10% shareholders from purchasing IR1 5 and
Spousal IRAs is a good idea. Certainly the IRA and Spousal IRA provisions have been
abused and existing qualified plans have been :abandoned and partially replaced.by
IRAs and Spousal IRAs for highly paid employees only. I am pleased to see that,
after a specific date, future contributions to existing IRAs and Spousal IRAs would
no longer be permitted and that there would be no grandfathering of existing IRAs
and Spousal IRAs.

VIII - SPECIAL MASTER PLANS (BILL SECTION 401 - ERISA SECTION 601)

It has long been my opinion that the extensive knowledge of pension plans
requirements that exists in the life insurance industry should be used much more than
it is in the servicing of small pension plans. Similarly the computer and other
facilities that the insurance industry possesses should be used to a greater extent.

Therefore the concept in Proposed ERISA Section 601 for Special Master
Plans (SNPs) under which insurance companies and other corporations wuld perform
all the service work and take fiduciary responsibilities for the work is desirable
in my opinion. Requiring an employer to take full responsibility to furnish exact
data is, of course, essential but not beyond the ability of a small employer and
certainly much less costly than having to complete and submit reports on his own.

Of course, it must be understood that an insurance company or other service
provider cannot be expected to perform all service work for nothing. However, as
the SHP would be a package-type of pension plan, the cost of the service work should
be reduced considerably.

If a particular employer does not want to use the SMP method, there is no
reason why that employer could not establish his own individually designed plan and
pay the extra costs that would go along with such plan.

With. the probability of steady inflation for years to come, I believe that
a defined benefit plan is much better than a defined contribution plan for employees
over the long term. Therefore I would urge that an SHP for defined benefit plans
be developed and permitted as quickly as possible. There should be no insurmountable
problem for such an SN!.

In addition to proposed ERISA Section 601, it will be necessary to include
in the Bill a corresponding proposed Code Section, I believe.

IX - PRE-DPTION OF SECURITIES ACTS (BILL SECTION 274(3) )

Although it is probably desirable to pre-empt the Securities Act of 1933
and the Securities Exchange Act of 1934 and related State laws to overcome the problems
created by the Daniels case, it is suggested that it is most undesirable to remove
from the Jurisdiction of those two Acts the interests and participations in a single
or collective trust maintained by a bank or in a separate account maintained by an
insurance companu.

In essence, a pooled investment fund maintained by a regulated investment
company, a single or collective fund maintained by a bank or a separate account
maintained by an insurance company are all similar in purpose and operation. Each
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is used as a pool to receive monies deposited by numerous depositors (individuals
or entities). In return for the monies deposited, each depositor receives an
interest or a participation in a fund or an account. That is to say each depositor
receives a "security" in return for the monies deposited.

Each depositor needs and deserves the protection provided by the Securities
Act of 1933 and the Securities Exchange Act of 1934, regardless of which particular
type of fund or account he or she selects for his or her deposit. This is par-
ticularly so in the case of a depositor who is making a deposit in respect to -a
Keogh (H.R.l0) Plan or an IRA under CodeSections 219 and 220. At present, such a
depositor enjoys such protection. However, Bill Section 274(3) would destroy it,
except in the case of deposits used to purchase mutual fund shares. Neither ERISA
nor the Internal Revenue Code would provide protection equivalent to that provided
by the two Acts referred to above, which a depositor now enjoys and needs.

At the present time, the Federal Trade Commission and the House Ways and
Means Committee are very much concerned about the poor quality of disclosure in
some cases in connection with IRAs. The disclosure that they are concerned about
are the circumstances and conditions that apply to taxes and products in respect
to IRAs. To remove the existing protection in respect to securities used for IRAs
(other than mutual fund shares) would only compound the situation.

Self-employed individuals also need the protection. As the Congress has
said in the past, it did not exempt Keogh Plans that invest in interests or par-
ticipations based on pooled funds of banks or separate accounts of insurance
companies, from the protection of the Securities Act of 1933 and the Securities
Exchange Act of 1934, because it felt that these plans are complex in nature and
because they could be sold to self-employed individuals who are unsophisticated in
the securities field.

Therefore I strongly urge that Subsection 274(3) be deleted from Bill
S.3017.
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ERISA IMPROVEMENTS ACT OF 1978
(S.3017)

COMMENTS OF TIAA-CREF

This memorandum of comments on S.3017 (the "Bill") is

submitted on behalf of Teachers Insurance and Annuity Association

of America and College Retirement Equities Fund ("TIAA-CREF"),

companion organizations forming the nationwide pension system for

higher education.

The TIAA-CREF system is nationwide, serving approximate-

ly 3000 institutions in the 50 states and the District of Columbia.

The system has approximately 500,000 policyholders and serves

about 65% of the country's private four-year colleges and univer-

sities. These institutions employ approximately 89% of the

teachers in all private institutions. The system also serves about

47% of all state tax-supported four-year colleges and universities.

These institutions employ approximately 34% of the teachers engaged

in that sector of higher education. The system has been approved

by 32 states as the basic, optional, or supplemental retirement

system for the state-supported institutions of higher education

in those states. TIAA provides the fixed annuity, and CREF the

variable annuity, component of this nationwide system.

In general TIAA and CREF support the Bill and whole-

heartedly endorse its objectives of strengthening and improving

private employee pension benefit plans, simplifying their adminis-

tration and clarifying the extent to which securities and other



1405

laws may affect them. We have five comments. Four concern

specific sections of the Bill as drafted, and the fifth suggests

a new section, as follows:

1. Section 238. Joint and Survivor Annuity

2. Section 274. Preemption

3. Section 231. Reciprocal Agreements

4. Section 221. Disclosure of Accrued Benefits

5. Clarification of Participation Rules for College
Faculty Members.

1. Section 238. Joint and Survivor Annuity.

The pre-retirement spouse death benefit provided by

Section 238 of the Bill should be payable only to the extent that

the participant has not designated someone other than his spouse

td receive whatever death benefit the plan provides. with such

a change plans already providing a death benefit or its equivalent

for any beneficiary designated by the participant would retain

their flexibility.

While we support the concept of a minimum death benefit

for a surviving spouse, we believe that Section 238 of the Bill

as presently drafted would undesirably restrict the choices of

participants in plans already providing death benefits. For

example, TIAA-CREF annuity contracts provide a full pre-retirement

death benefit: if a participant dies before his retirement annuity

payments commence, his entire accumulation is payable to his desig-

nated beneficiary as the beneficiary elects. Most participants

designate their spouses as beneficiaries. However, some

participants designate other beneficiaries, for example,

when a surviving spouse has independent means or
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When the participant has made other arrangements for the surviving

-spouse's financial security.

We believe that this flexibility for the participant p

shouldd not be eliminated as it would be under proposed Section 238.

'We suggest that Section 238 be amended to require payment of a

.pre-retirement death benefit to a surviving spouse only if the par-

ticipant has not otherwise disposed of his account balance or

accrued benefit.

We also suggest that proposed subsection 205(a)(2) of

ERISA permit the surviving spouse's benefit of a non-annuity plan

to be distributed in a lump sum or in installments, so that the

surviving spouse may take advantage of the estate tax exclusion

of Section 2039(c) of the Internal Revenue Code of 1954, which no

longer applies to lump sum distributions. While this change would

primarily benefit defined contribution plans which have dropped

the annuity distribution option in order to avoid the joint and

survivor annuity requirements, we believe it would be helpful to

make it.

Accordingly, we recommend that the first sentence of

proposed Section 205(a)(2) of ERISA be amended to read as follows

following the words "account balance":

"(less any part thereof payable under the plan to
a beneficiary other than the participant's sur-
viving spouse) shall be distributed to the partici-
pant's surviving spouse in the form of a lump sum,'
or in installments or an annuity commencing, not
later than 60 days after the end of the plan year [
in which the participant died".

and by adding the following paragraph (3) to proposed

3
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subsection(b) of Section 205 of ERISA:

"The survivor's annuity required by paragraph (1)
shall be reduced by the actuarial equivalent of any
benefit payable under the plan to a beneficiary other
than the participant's surviving spouse."

With these amendments a plan which provides no pre-

retirement death benefit for participants with 501 vesting will

have to provide them with at least the statutory surviving spouse

death benefit; but a plan which does provide a pre-retirement

death benefit or its equivalent for such participants can take

credit for that benefit and can give them freedom of choice with

respect to that benefit.

2. Section 274. Preemption.

The exemption from securities law regulation proposed

by Section 274 of the Bill should be expanded to cover annuities

issued by TIAA and CREF. One way to do this is to expand

Section 274 to cover (a) interest and participation in an insur-

er's general account, (b) all employee benefit plans defined in

Section 4(a) of ERISA (such as public educational institutions),

whether or not they are excluded under Section 4(b) and (c)

variable annuities.

We recommend the following amendments to proposed

paragraphs (2) and (3) of Section 514(d) of ERISA:

1. Delete the phrase "and not exempt under Section 4(b)"

from paragraph (2);

2. Amend subparagraphs (A) and (B) to proposed

paragraph (3) to read as follows:

"(A) In a single or collective trust maintained
by a bank or in a general or separate account main-
tained by an insurer (including a company issuing
variable annuities), and
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O(B) issued to or-under an employee benefit plan
or plans described in Section 4(a);

3. Insert the words "general or" before the word

"separate" in the body of the text of paragraph (3) following

subparagraphs (A) and (B).

Alternatively, if the foregoing amendments are not

feasible, we suggest that proposed Section 514(d) (3) be amended

to read as follows to cover TIAA-CREF's unique status (new matter

scored):

n(3) Notwithstanding any provision of law to the
contrary

(A) an interest or participation

(i) in a single or collective trust maintain
by a bank oF in a separate account maintained by an in-
surer, and

(ii) issued to an employee benefit plan or
plans described in section 4 (a) and not exempt under
section 4 (b); or

(B) a contract issued to or under any employee
benefit plan or plans by a life insurance or annuity
company organized and operated, without profit to
any private shareholder or individual, exclusively
for the purpose of aiding and strengthening charitable,
religious, educational or philanthropic institutions,
by issuing insurance or annuity contracts only to or
for the benefit of such institutions, to individuals
engaged in the services of such institutions, and to
members of the immediate families of such individuals

is not and shall not be characterized as or deemed to
be, a security within the meaning of the Securities
Act of 1933, the Securities Exchange Act of 1934, or
any law of any State which regulates securities, and
such a single or collective trust, separate account
or com an is not, and shall not Ee characterized as
or deemed to be, an investment company within the
meaning of the Investment Company Act of 1940 or any
law of any State which regulates investment companies.
For purposes of this paragraph, the term 'insurer'
shall have the meaning given in section 401(b) (2).".
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3. Section 231. Reciprocal Agreements.

Section 231 of the Bill should be amended to provide

that proposed Section 209 of ERISA does not apply to a plan

funded by portable annuity contracts without cash surrender values,

Since the TIAA-CREF system is a portable pension system

within higher education, we support the efforts of the Bill in

Section 231 to provide for portable pensions. Under the TIAA-

CREF system, a participant may transfer among participating

institutions and use the same annuity contracts so that, upon

retirement, he looks only to TIAA-CREF for his pension payments.

TIAA-CREF annuity contracts issued under the regular

retirement plans at participating institutions do not contain

provisions for cash surrender or loans. As a result of the

absence of these provisions, the loading charges do not reflect

the cost that would be connected with such provisions and invest-

ment decisions may be made with the knowledge that funds are

committed for an extended period of years. If such a transfer

provision applied to the TIAA-CREF system, it would be tantamount

to the inclusion of a cash surrender provision. To reflect the

cost of such provision, loading charges would probably have to be

increased. In addition, the short-term cash needs of TIAA-CREF

would increase and this would be reflected in a lower investment

return to the participants. Therefore, the application of such

a reciprocal transfer provision to the TIAA-CREF system would

lower the retirement benefits ultimately received by participants

6
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without securing signficant expansion of the portability that

they now enjoy.

Section 231 of the Bill should accordingly be amended

by adding the following last sentence to proposed Section 209 of

ERISA:

"This section shall not apply to an employee benefit
plan to the extent that it is funded by portable
annuity contracts with cash surrender values."

4. Section 221. Disclosure of Accrued Benefits.

Section 221 of the Bill should be amended to provide

that a plan administrator's disclosure obligations under pro-

posed Section 105 of ERISAcan be satisfied by a third party as

well as by the administrator.

Section 221 of the Bill amends Section 105 of ERISA

to combine in it the provisions now contained in Sections 105

and 209 of ERISA. Proposed Section 105(a) requires the adminis-

trator of an employee pension benefit plan to furnish a plan

participant or beneficiary with a statement of his benefits on

request not more than once a year. Section 105(b) requires the

administrator to furnish a similar statement about his vested

benefits to any employee terminating his employment or incurring

a one-year break in service who is entitled to a deferred vested

benefit and who is not paid retirement benefits under the plan

during the plan year.

Each year TIAA-CREF mails to every annuity contract

holder an annual statement showing the premiums remitted in the

prior calendar year, the total accumulations under the contracts

at the end of the calendar year and projections of the retirement

annuity benefits that would be purchased by such accumulations.

7
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These reports are mailed to each contract holder whether or not

premiums are still being remitted and whether or not he or she

is participating in a TIAA-CREF retirement plan at that time.

Since each participant receives these statements until the time

retirement annuity benefits conuences, we suggest that it is

unnecessary that the plan administrator be required to provide

the information in Section 105 if TIAA or CREF provides it.

Accordingly, we recommend that proposed Section 105(a)-

(3) of ERISA be amended by inserting the words "or other party

after the word "administrator" and that new paragraph (3) be

added to proposed Section 105(b):

0(3) If an administrator or other party fur-
nishes a report which contains the information re-
quired by this subsection, the furnishing of such
report shall satisfy the requirements of this sub-
section."

5. Clarification of Participation Rules for College Faculty

Members.

Section 202 of ERISA should be amended to require the

Secretary of Labor (or the Employee Benefits Commission) to issue

regulations for determining a year of service for educational

faculty members to provide that the number of hours of service

required for a year of service shall be one-half the minimum

number of hours required of full-time faculty members.

In determining years of service for faculty members for

participation purposes, colleges and universities have experienced

great difficulty. Most colleges and universities have both a

permanent full-time faculty and a part-time faculty that is

sometimes substantial in size. In some cases colleges and

universities have been able to define an eligible employee by

a job description that excludes the part-time faculty. This is

8
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possible when the full-time faculty is required to perform a

number of duties in addition to mere classroom teaching. Jkww hw

full-time and part-time faculty have the same general duties, itl

is difficult to determine when a faculty member has completed a

year of service. Counting hours is impractical sinte there is

no way to determine, for example, how many hours of classroom

preparation are involved. A possible solution that has been

recommended to the colleges is to determine the minimum number

;iof teaching hours required of the foll-time faculty and to

',consider anyone who performs half that number of hours to have

completed a year of service. This concept derived from the fact

,;that the general 1000 hours of service test is equivalent to

,,half-time work.

Section 202(a)(1) of ERISA should be amended by adding

:the following new subparagraph (E):

"(E) For purposes of this section, in the
case of any teacher employed by an educational

* institution, the term 'year of service' means a
12-month period during which the employee has not
less than one-half the minimum annual hours of
service required of a full-time teaching employee
of such institution. The Secretary shall prescribe
regulations to carry out the purposes of this sub-
paragraph."

Teachers Insurance and Annuity
:lAugust 25, 1978 Association of America

College Retirement Equities Fund

William C. Greenough
Chairman of the Board

Wilfred J. Wilson
Senior Vice President

William F. Heller II
Assistant General Counsel

9
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August 16, 1978

Senator Harrison A. Williams,. 3tr.,
Chairman, Labor Subcommittee of
Human Resources Committee.
4230 Dirkeen Senate Office Bldg.,
Washington, D. C. 20510 Z -

Dear Senator Wifliamas '-e

I am pleased to enclose the -

testimony which the International Union, UAW wishes to
have included in the record of the hearings on the "ERISA
Improvements Act of 1978".

I regret that I am unable to attend the
hearings, but I and my staff will, of course, be most happy
to respond to any questions which your Committee may have
&bout our testimony.

Sincerely,

- MAGter Melvin A. Glasser, Director,
,* opeiu494 Social Security Department.
.:z r~ Encl.
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August 15, 1978
Washington, D. C.

Testimony on

HEARINGS ON THE "ERISA IMPROVEMENTS ACT OF 1978"

before

Labor Subcommittee of the Human Resources Committee

and

Subcommittee on Private Pension Plans and

Employee Fringe Benefits of the Finance Committee

United States Senate

In behalf of:

International Union, United Automobile,
Aerosrnce and Agricultural Implement
Workers of America, UAW
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The UAW appreciates the opportunity to present this testimony in

behalf of its approximately 1, 400, 000 active and 275, 000 retired

members, whose pensions are directly affected by the operation of

ERISA. ERISA is landmark legislation, which has given millions of

American workers increased security in their retirement years.

Many of the criticisms which have been levelled against ERISA were

inevitable because the enactment of ERISA resulted in a major

restructuring of the private pension system and not all of its effects

could be anticipated.

However, we have continued to believe that the overall thrust of the

Act is good. We have urged Congress not to enact in haste so-called
"remedial" legislation, which would remove vital protection for

workers. The ERISA Improvements Act of 1978, which has now been

introduced in Congress, obviously draws on the experience of the

past four years since ERISA was enacted, and we support its inten-

tions in most areas. However, we believe that there are some

subjects which still need careful analysis and discussion before any

new legislation is enacted.

Encouragement of Establishment and Maintenance of Pension Plans

We perceive one of the major thrusts of the bill as an attempt to

encourage the continuation, or establishment, of pension plans in

order to counteract the adverse effects of ERISA. This is a worth-

while objective, but we believe there should be recognition of the

various types of pension plans which are in effect and the different

effect of ERISA on each of them. The major division in the pension

world is between plans which provide defined benefits and plans
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which provide for defined contributions. The effects for both sponsors

and participants of these two types of plans are entirely different.

For a participant, only a defined benefit plan gives the security of

a guaranteed level of monthly income for his lifetime after retire-

ment. A defined contribution plan, on the other hand, accumulates

specified contributions up to the date of retirement and leaves the

participant to bear all the risks of investment losses to the pension

fund. Under a defined contribution plan an adequate income may

be provided for the worker who is hired at an early age and stays

with the same employer for many years until retirement; but

there is no way that this type of plan can adequately provide retire-

ment income to the worker who is advanced in age when the plan

is established, even if he has already worked many years for that

employer. Similarly, defined contribution plans do not have the

flexibility of defined benefit plans, which can provide subsidized

surviving spouse benefits or early retirement supplements.

Many sponsors of pension plans which provide defined benefits have

recognized that the levels of income at which participants initially

retired have not remained adequate because of the ravages of

inflation. In many cases, these sponsors have increased the

benefits for their retirees. The sponsor who establishes a defined

contribution plan never takes responsibilities for providing any

level of benefits. This type of plan, then, is not suited to provide

additional benefits to former participants after their retirements.

Further, the pension plan sponsor who decides to establish or

continue a defined benefit plan does so with the knowledge that

Title IV of ERISA gives him a potential liability if he later decides

to terminate the plan. This additional liability has led some

2
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employers with even the most successful businesses to become

fearful of continuing their defined benefit plans. Attorneys and

accountants often exaggerate this potential liability when advising

their clients. In addition, actuaries have not succeeded in their

attempts to clarify the limits of that liability. Both factors compound

the problem and magnify the concern of plan sponsors.

In summary, because only defined benefit plans provide secure

retirement income for all participants who meet minimum service

requirements, and because ERISA has created no new commitment

for sponsors who elect to maintain defined contribution plans, we

submit that any measures designed to encourage the establishment

or maintenance of pension plans should be geared to defined

benefit plans alone, rather than the total universe of pension plans.

Tax Credits

If Congress decides that a proper way to encourage new pension

plans is through additional tax credit, such credit should only be

given if a sponsor maintains a defined benefit plan. Since ERISA

has not created new commitments for sponsors of defined contribu-

tion plans, greater incentives to establish or continue such plans

should not be necessary. The bill now before Congress also provides

for additional tax credit for so-called "improved plans", which are

amended fo provide substantial improvements in benefits which

significantly exceed the minimum provisions mandated by ERISA.

The UAW believes it is important to encourage improvements in

pension plans in the future, but similar tax credit should be given

8
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to plans which already significantly exceed minimum ERISA

standards. The proposed legislation would reward some employers

with additional tax credits for making improvements in their plans

which other employers made years ago.

Master and Prototype Plans

We support the idea of special master and prototype plans, which

would again encourage establishment of plans, especially for small

employers for whom the great cost of establishing new plans is a

considerable deterrent. However, here again, we are concerned that

the emphasis is on defined contribution plans, for which provision

is made immediately. For defined benefit plans, the only

provision is for a Commission to study the feasibility of permitting

special master and prototype plans. We see no reason to delay

implementation of such a proposal for defined benefit plans, since

we are convinced that they are feasible. Similar plans are already

in existence.

Since 1965, the National Industrial Group Pension Plan (NIGPP) has

made available to small groups of employees covered by contracts

negotiated by the UAW, and various AFL-CIO unions, a very simple,

basic defined benefit plan administered by a major insurance company.

While this particular plan is a multiemployer plan, it shows that

the principle of a simple basic plan, under which employee groups

can be covered for various-benefit levels, depending on contributions,

could be established for individual groups by insurance companies

and perhaps even by bank trustees. Therefore we urge the Committee

to provide for defined benefit master and prototype plans without delay.
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Individual Retirement Accounts, Employee Contributions

Since the passage of ERISA in 1974, it has become clear that one

group of workers receives minimal benefit from the tax deduct-

ibility of money set aside for retirement. This is the group whose

employers provide very little retirement income to augment their

Social Security benefits. However, the fact that any pension plan

exists precludes such workers from taking advantage of establish-

ing their own Individual Retirement Accounts (IRA's).

In response to this inequity, the proposed legislation would provide

tax deductions for employee contributions to their employer-

sponsored pension plans. We see two major problems with this

proposal: first, workers are not permitted to establish their

own IRA's, but only to contribute to their employers' plans;

second, full tax deductions are provided for worker with

adjusted gross incomes up to $30,000, with the deduction phased

out by the time adjusted gross income of $35, 000 is reached.

Employers may feel less responsibility to provide retirement

income for their workers if tax-deductible employee contributions

are made to the employer-sponsored pension plans. This is the

situation which has developed in Canada. There is also a real

danger that emphasis on employee contributions to qualified employer

plans will lead employers to require contributions as a condition

for participating in plans. Then the low paid worker with too many

present financial obligations to make his own contributions would

forfeit the chance of even a minimal employer-provided pension.

5
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The UAW favors permitting limited IRA's for employees who are

likely to have small pensions. IRA's may be established independently

of the employer, which would lessen the danger that employers will

feel less responsibility to provide pension benefits. It also makes

more sense to establish a funding vehicle separate from the

employer in order to facilitate the continuation of contributions

as workers change their jobs.

We agree with the contribution limits of $ 1000 per year of 10 percent

of compensation, whichever is lesser. However, we believe that

this new tax deduction should be restricted to those who are likely

to need additional retirement income. It is likely that the worker

with $30,000 to $35,000 adjusted gross income each year is

already receiving substantial tax-deferred benefits. Therefore we

believe this income limit should be reconsidered by Congress.

We are in favor of the change which would allow no tax deduction

for an IRA maintained for an owner employer, an officer or a major

stockholder of a corporation. As ERISA is presently written, it is

an open invitation to employers, particularly small businesses, to

discriminate against the bulk of their employees by providing IRA's

for a few favored executives.

Changes in ERISA Minimum Standards

Although at some future time they may become desirable, we have

come to the reluctant conclusion that it is not advisable at this time

to mandate further significant benefitprovisions in any amendment

6
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to ERISA. The present standards have been effective only for

approximately two years and we have not yet seen their impact.

Again, a major consideration must be that most of the required

minimum provisions affect only defined benefit plans, so that

significant changes may provide another force to accelerate the

number of terminations of these plans.

Cost-of-Living Adjustmenms to Pensions

The UAW shares the obvious concern of this Committee that the

disturbing levels of inflation which we have seen in the last few

years, and must anticipate for the future, cause a serious problem

for retirees who have to manage on fixed incomes. We believe that

employers should be encouraged to protect their retirees against

the erosion of pension by inflation. The many employers who are

able to do so should meet their responsibility to former employees

by providing cost-of-living increases. However, forcing all plans

to provide cost-of-living protection for pensions, regardless of

the employer's ability to fund the benefits, could be a deterrent to

the establishment of plans. Therefore, we are forced to conclude

that ERISA should not be amended to require cost-of-living

increases on all pensions and that there is no reason for the study

which is proposed in the ERISA Improvements Act of 1978.

Extension of Joint and Survivor Benefits

Another major change in benefit provisions which the ERISA Amend-

ments Act of 1978 would require is the right of any pension plan

participant to elect surviving spouse coverage once his benefit is

7
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50% vested. Again, the UAW is in sympathy with those forces which

press for an expansion of the surviving spouse coverage under pension

plans. However, we believe that there is a lack of understanding of

both the total system of employee benefits provided by employers and

the level of benefits which can be provided if there is to be no

additional cost to plans.

The Committee might consider that an employer typically provides

for various contingencies in the life of his employees through a

number of vehicles, preferably using the most efficient vehicle in

each case. Thus pension plans are designed for the primary purpose

of providing income benefits to employees after they cease work for

age retirement or, sometimes, because they become disabled. As

a natural extension of this purpose, pension plans now give workers

the chance to insure continued income to their spouses if they

survive longer than the worker. But group life insurance programs

are the only proper vehicle for providing adequate amounts of

benefits to the families of workers who die at an early age. We

submit that the whole picture of employee benefit programs should

be considered before any great change in the ERISA qualified joint

and survivor annuity provisions are made.

Further, the Committee should consider the value of any benefit

which the proposed extension of the joint and survivor annuity would

give to workers and their families. Under the minimum ERISA

provisions, there is no requirement that the cost of joint and

survivor protection be paid for by the plan sponsor. A worker who

elects pre-retirement coverage can have the fuJ cost assessed

against his pension when he retires. Even for the present limited

8
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period that coverage must be offered by plans, this charge against

their pensions is significant enough to deter many workers-from

ejecting the protection. Should Congress mandate that the joint

and survivor annuity must be in effect for many more years, we

believe that the much higher charge could result in only a minimal

number of workers making use of the benefit. Even if a worker

elects protection for his spouse, the benefit payable if he dies

would be reduced by the delayed charge, limited by years of service

under the plan and actuariafly reduced if it is paid before the worker

would have reached normal retirement age. As a result, the amount

of money payable is unlikely to be a meaningful benefit,

Workers' Compensation Offsets

We are gratified to see that this bill includes a prohibition against

the reduction of pension benefits for aTnounts payable as the result

of workers' compensation awards. Although the UAW has managed

to achieve this result through negotiations with many of its major

employers, many of our plans for smaller units - and probably

the majority of non-negotiated plans - allow an employer to offset

pension benefits for workers' compensation awards. Since the

compensation award is given as recompense for damage to the

worker which has occurred because of the conditions over which

his employer has control, we believe that the employer should not

be able to seek relief by reducing the worker's pension.

Employee Benefits Commission

The proposed Employee Benefits Commission meets with our approval

both in its composition and in the timing of its establishment. We

firmly believe that it is necessary to establish a body which has as

9r
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its prime objective the standards which plans should meet and the

investigation of whether those plans are living up to their

responsibilities.

Reporting and Disclosure

We are in agreement with the general intent of the changes in the

area of reporting and disclosure which are included in the bill.

This we see as an attempt to make thi requirements for adminis-

trators reasonable without removing participants t rights to infor-

mation which they can understand and in which they are interested.

One of the proposals to which we have given considerable time is

the elimination of the requirement that a plan distribute a copy of

the Sumnnary Annual Report to participants. A result of this

distribution which we have observed among our members -- who,

it should be remembered, are a comparatively sophisticated group

of participants with a historical interest in the operation of their

plans -- has been uncertainty and fear about the solvency of their

plans. Often they cannot understand the terminology of the reports

or the significance of such items as a very large "unfunded past

service liability". Even where the reaction of participants has

not been so unfortunate, we have discovered that their lack of

understanding has led to disinterest and participants have often

simply thrown away the annual reports.

The overriding interest of a plan participant is in the amount of

his accrued benefit, whether it be a monthly pension or an accumu-

lated account within the pension fund, and in the percentage of his

benefit which is already nonforfeitable. In addition, the participant

10
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is likely to be interested in whether the company Is making the

required contributions to its pension fund. Therefore, in lieu of

the information on the Summary Annual Report which has proved

of little use to plan participants, Congress might consider requir-

ing annual statements to employees on their accrued pension

benefits and the vested percentage of those benefits, instead of

leaving an automatic annual distribution to the discretion of the

plan administrator; it might also be of value to require a signed

statement from the actuary of the minimum contribution required

under the terms of the pension plan and a second statement,

signed by the trustee of the pension fund,showing the amount which

the company has contributed to the pension fund for the correspond-

ing year.

Funding Requirements

There is one proposed change in the rules for funding benefit

amendments with which we see a problem. The bill would require

that for plan years after December 31. 1980, the funding method

must take into account all provisions of a plan "including provisions

which have not yet affected any participant as to entitlement to, or

accrual of, benefits". Although the explanation of the intent of

changes in this bill indicates that this section is designed to avoid

problems of pension plans where there is a funding shortfall and

future benefit reductions are anticipated, it would surely cause

problems in negotiated plans where benefits are increased gradually

over the term of a contract. The Internal Revenue Service currently

permits these benefit increases to be recognized in the year in which

they take effect; however, the provision cited above would remove

any discretion from the Internal Revenue Service and require plans

to begin funding immediately the ultimate level of benefits under

any contract. Therefore we request that this provision be reconsidered.

11
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Application of Securities Laws to Pension Entitlements

The UAW is in agreement with the various provisions of the

proposed bill which clearly remove interests in employee benefit

plans from the jurisdiction of securities laws. While we share

the widespread sympathy of most observers for the plight of

workers who failed to receive pension benefits because of unreason-

able service requirements in the period before ERISA became

effective, and while we may have supported the intrusion of

the SEC into the employee benefits area in earlier years to

remedy the situation, we believe that such problems will not

arise in the future if agencies such as the proposed Employee

Benefits Commission, the Department of Labor and the Internal

Revenue Service meet the responsibilities with which ERISA has

charged them. 1
12 1
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This Is a desciption of a new pension pngram which has been developed for small and medium
size labor-managemeol groups.

The program operates nationally and offers Individualized crnuibution and benefit levels for
each group.

Principal Features
1 Efficient centralized administration at low cost. The Prudential Insurance Company of

America has been designated as Administrator to handle ell day-to-day details and
answer all questions.

2 Simplicity of negotiation.

Ether-partisa may agree on contribution rate (cents per hour or dollars per week)
and the Adminisutor will determine the benefit level

Or-parties may agree on desired benefit level and the Administrator will determine
required contribution rate.

3 A standard program, meeting the requirements of the Internal Revenue Service and othr
government agencies, and providing Normal Retirement, Early Retirement. Disability
Retirement and Vesting provisions comparable to those in major industrial plans.

4 Opportunity for Improved investment results-including investment in common stocks-
available by pooling all investible funds through the facilities of the following major
insurance companies:

Aetna Ufe Insurance Company
Bankers Life Company, lows,
Connecticut General Life Insurance Company
The Equitable Life Assurance Society of th United States
John Hancock Mutual Ife Insurance Conpany
The Mutual Benefit Life Insurance Company
The Mutual Life Insurance Company of New York
The Prudential Insurance Company of America
State Mutual Ufe Assurance Company of America
The Travelers Insurance Company
The Union Central Ufe Insurance Company

4the date each of these companies will begn to reer corinbuiona end
become responsble for benefit payments retired to the growth of the program )
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5 Application of the administrative savings end improved investment results to provide
higher benefit levels than would otherwise be possible for groups of this size.

6 Greater security through "spreading the risk" by combining all element's of experience
of the participating groups.

7 Termination Protection. If the employer goes out of business, pensions will be continued
to retired employees and will be provided to employees then eligible for Normal or Early
Retirement, provided the group has participated for 3 years or more. This protection
against loss of benefits due to business failure will gradually be extended until, after 10
years of participation, all employees who have at least 10 credited service units will be
protected. In any event, if s group terminates its participation, at least 80% of all con-
tributions made for employees in the group will be applied to provide benefits for members
of the group, on a priority basis determined by the plan.

8 Portability of pension credits between participating groups.

9 Coverage available, by agreement of the parties, for employees outside the bargaining unit.

10 Existing plans may participate. If a group adopts this program, credit will be given for any
funds Nrought in.

Now Does the Program Work ?
The program is directed by a Board composed of equal numbers of representatives of labor and
management. The Board sets up all the legal and administrative machinery. For each participating
group, there Is also a local committee consisting of one member appointed by the union and one
by the employer. The Administrator handles the day-to-day activity necessary for the smooth
functioning of the program.

Descriptive material explaining the program is available, including all the forms needed to obtain
cost or benefit information from the Administrator. Once a group agrees to participate, all necessary
documents and forms will be supplied by the Administrator. Attractive employee leaflets will also
be furnished.

What Benefits are Provided?
Credit (Service Unifts)-Credit is given for both past ano future service. Normally, one service unit
is given for each year of seniority at the time the group first participates. However, the parties may
agree, through collective bargaining, on any other uniform method of defining past service. The
actual number of service units credited will be used in determining the benefit level.
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Future service credit is bsed on contributions made for each ptcpenL One service unit Is credited
forontributions equal to 1800 times the houlycontbution rate (or 45 time the weekly contribu tn
rate) with a proportionate adjustment for other amounts. Thus, for example, under a participation
agreement with a contribution rate of 10$ per hour, a participant for whom 0200 of contributions
were received would be credited with 1,1 service units; if contributions of 61 50 were received for
the same participant he would be credited with 0.8 service units.

Normal Retrmenft-A participant who Is age 65 or over and has at least 10 service units may rotie
on a monthly benefit equal to his number of service units times the applicable benefit lev.

Esr*y Rec*amenf-A participant who is age 60 or over end has at lwe 10 service units may reore on
a monthly benefit equal to his number of swvie units times the applicable benefit level, reduced by
5/9 of 1 % for each month he is under age 65.

0/abhfy-A participant who Is currently empioyed In a participating group, who has at least 10
service units and who is currently eligible to receive disability benefits under Social Security, will
receive a monthly benefit equal to hi number of service units times the applicable benefit level.

Terminafon-Vaatkg-lf, in any period of 3 consecutive years, a participant fils to be credited with
at least 0.1 service units, his coverage will be terminated. If, however, he has at least 10 service units
at the time of termination, he win be entitled to a deferred vested benefit based on such service units
to commence at age 66.

konelit Examples
Here are some examples of the benefits that could be provided for typical groups with a contribution
rate of 104 per hour:

Average No. Monthly Benefit at 65
of for a Participant with

Service Units
Averago Credited for Benefit 25 8erM. 30 Serv. 35 Snr.

Age Past Service Level Units Units Units
30 4 63.56 U8.75 6106.50 $124.25
40 10 2.10 52.50 63.00 73.60
50 16 1.30 32.50 39.00 45.50

The above examples assume all employees are males. Benefits would be reduced slightly to
recognize percentage of female enpoyees.

How to gel more information
Complete the request form and mail it to the following address for additional information:

NATIONAL INDUSTRIAL GROUP PENSION PLAN
P. 0. Box 1062

Newark. New Jersey 07101

33-549 1667

GTA-124 Ed 11% As r1w in U S
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URW ?MltR SOMMARITO. Prelent

KENNETH OLOHAM. Ykce Pa, Jemf

UNITED RUBIER. CORK. LINOLEUM AND PLASTIC
AR-CIO. CLC 8? SOUTH HIGH STREET

August 1, 1978

IKE GOLD. Secrefory-T-ovwre

WORKERS OF AMERICA
AKRON, OHIO 44306

Area Code 2 1
37"111
37"112

37"141

Honorable Harrison A. Williams, Jr., Chairmn
Goniittee on Rhman Resources
United States Senate
Washington, D.C. 2O 1O

Dear Senator William:

.

I want to thank you for your reply to o letter and the coPY
of the Conresaional Record which contains Senator Javits' and your
view pertaining to the vZRISA IWroveuents Act of 1978".

in compliance vith your request attached please find the Newo-
randua detailing the problem facing all Pension Plans as a result
of the passage of the 1978 Discrimination Act andents.

Again thank you for your interest and your courteous reply.

Sincerely,

M. George Marinich, Director
Pension and Insurance Department

14M5rt
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United States Senate
Com ttee on Human Resources
Washington, D.C. 20510

Seate Bill 3017 titled ".RISA Improvements Act of 1978" in addition to
the Proposed Amendments it contains, in z opinion should also address
itself to the problems facing all Retirement Plans as a result of the
passage of the 11978 Age Discrimination Act Amendments".

Presently the majority of the Retirement Plans in the private sector
(those covering the average Industrial and Salary Worker) define the

Normal Retirement date as a Participant having attained age 651 however,
the compulsozy retirement date (under average conditions) must not be
defined as any date prior to the Participant's attainment of age 70;
neither the "ERISA Improvements Act of 1978" nor the n1978 Age Discrim-
ination Act Amendments" seem to provide anything other than that stated
above.

The questions that the "1978 Age Discrimination Act Amendments" bring
about are:

(1) Must a participant who desires to continue to work beyond the
Normal Retirement date be credited with such continued service
for purposes of benefit accrual?

(2) Will the Pre-Retirement 50% J & S Option, if elected, and pro-
viding the Participant has an eligible spouse, continue to be
in effect until such Participant's actual date of retirement,
thereby protecting a non-forfeitable right?

(3) Will all Post-Retirement Options be made available for a Parti-
cipant's election at the time of application for retirement?

(4) Does an Employer have the right to require any Participant who
desires to continue in the employment of the Employer beyond the
Normal Retirement date to submit to a physical examination in
order to continue employment?

It is PW opinion that the "ERISA Improvements Act of 1978" should add-
ress itself to the questions stated above, taking the following state-
ments into consideration:

(1) Any Participant who desires to continue his/her employment with
the Emloyer beyond the Normal Retirement date shall for the pur-
pose of benefit accrual be credited with all such service earned
until the actual retirement of such Participant, for to do any-
thing contrary would be establishing a double standard.

(2) The Pre-Retirement 50% J & S Option, if elected by a Participant,
shall remain in effect until the actual date of such Participant's
retirement, unless such option is either revoked by such Partici-
pant, or in the event of the death of the Participant's eligible
spouse. In no event shall the actuarial reduction charged for the
election of such option be greater than 6/10 of 1% (six-tenths of
one percent) per year during which this elected option is in force.
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(3) All Post-Retiransat Options contained in a Retirement Plan shall
be made available for a Participant'l election no earlier than
90 days prior to such Participant's actual date of Retiremnt.
All such Options and the effect of each on the Participant's Pen-
sion shall be explained to such Participant in a manner in which
he/she can understand. Many Retireent Plans are requiring at
least a 3-year election prior to the Normal Retirement date and
requesting evidence of god health if Participant does not elect
an Option at that time. The right to elect a Post-Retiranent
Option should be given all Participants in order to protect a
non-forfeitable right in the event of the Participant's death to
insure that a benefit could be paid to a beneficial of the Par-
tic pmnt's choosing; exaplee a handicapped child, grendchild,
brother or sister, eto.

(4) Ay Participant desiring to continue employment with the ftloyer,
beyond the Normal Retirement date, shall continue to remain a Par-
ticipant and shall be subject to the same conditions applicable to
all other Participants.

I realize that perhaps many of the statements made can be considered as
bargainable issues between a Bargaining Representative and an Employerl
however, there are many people in this Nation of ours who are not repre-
sented by Bargaining Representatives an. their plight should also be on-
sidered,

This document contains x personal "view and as a layman I have attowtd
ay beat to express then.

Respectfully submitted
for consideration,

H. OGeorge arinich, Director
Pension and Insurance Department

opsiu 339
8/2/78

33-549 0 - 78 - at
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August 30, 1978

Honorable Harrison A. Williams, Jr.
Chairman Z
Committee On Human Resources
United States Senate ,1 -4
Washington, D. C. 20510

Dear Senator:

It was my pleasure to testify before the Senate Com-

mittee On Human Resources in regards to the ERISA Improvements
Bill. At that time, I testified in favor of the proposition that
plaintiffs should be allowed to, pursue pre-ERISA remedies against
pension funds that had willfully and flagrantly denied individuals'
pensions based upon affirmative acts and misrepresentations. Since
testifying before the Committee, it has come to my attention that
the defendants in the suit of Marshall v. Fitzsimmons, 78 C 342,
HDL 1970, (a suit to recover misappropriated Teamster funds)
brought by the Secretary-of Labor under the provisions of ERISA
have moved to dismiss the Complaint filed by the Secretary on the
grounds that the Secretary of Labor has no standing to sue under
ERISA (a copy of the Memorandum In Support of the Motion to Dismiss
is attached hereto).

The following sentences have been taken from the Memoran-
dum in Support of Defendants' Motion to Dismiss:

'The secretary Of Labor Is Without Standing Under Article
III Of the Constitution To Maintain This Action Because
He Has Not And Cannot Assert An InJury To An Interest Of
His Own.'

"Without having its own interests at stake, the Federal
Government cannot lend its name to a lawsuit for the
benefit of private individuals.'

"ERISA's Attempt To Confer A Ripht To Sue Upon The
Secretary Violates The Due Process Clause.'

It would appear that certain pension funds with a history
of total disregard for their membership are maintaining a posture
wherein they are attempting to limit pre-ERISA suits, and at the
same time, trying to severely limit standing In post ERISA suits.
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I think that the Committee should be aware of the posture taken
by these pension funds as it points out the necessity for legis-
lation that will insure that the flagrant violators are not
allowed to avoid any liability for their misdeeds by severely
limiting the basis upon which suits may be brought against them.

We would also respectfully request that the Memorandum
in Support of the Motion to Dismiss attached hereto be added to
the report of the Committee hearings.

Very truly yours,

LAWRENCE WALNER
LW/dd
enclosures

cc: Honorable Jacob K. Javits

Note: The memorandum in support of the motion to dismiss
referred to in Mr. Walner's letter of August 30, 1978,
is being held in the files of the Human Resources
Committee, 4230 Dirkeen Senate Office Building,
Washington, D.C. 20510.
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The Honorable Harrison A. Willtams
Chairman, Subcommittee on Labor
Committee on Human Resources

The Honorable Lloyd Bentsen
Chairman, Subcommittee on Private

Pension Plans
Committee on Finance

United States Senate
Washington, DC 20510

Re: Proposed Legislation to
Amend ERISA

Dear Chairmen Williams and Bentsen:

This statement is submitted on behalf of the Western Con-

ference of Teamsters Pension Trust Fund (VWCT Plan") for in-

clusion in the record of Hearings of the Subcommittees held

on August 15-17 relating to S. 3017, S. 901 and other pro-

posed legislation to amend the Employee Retirement Income

Security Act of 1974 C"ERISA"). Our statement focuses on

S. 3017, the ERISA Improvements Act of 1978.

The WCT Plan is the largest multiemployer plan in the

United States. The Plan currently receives contributions on

behalf of approximately 670,000 employees working under Team-

ster collective bargaining agreements with roughly 16,500

employers in 13 western states. Over 80,000 persons are
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currently receiving benefits under the WCT Plan. As of June

30, 1978, the Plan's total assets exceeded $2 billion and all

such assets are on deposit with The Prudential Insurance

Company of America pursuant to a group annuity contract. The

WCT Plan is administered by 28"trustees jointly representing

management and labor pursuant to the Labor Management Relations

-Act.

The WCT Plan regards the ERISA Improvements Act of 1978

(S. 3017) as a positive and important step toward the resolu-

tion of many of the problems which it and other plans have

faced in making the transition to compliance with ERISA. This

statement presents the views of the WCT Plan on many provisions

of the bill which are of particular interest to the WCT Plan

and recommends the adoption of additional provisions to deal

with other unique and important problems faced by multiemployer

plans. Briefly summarized our recommendations for improvements

in the bill are as follows:

Ul) ERISA should be amended to clearly establish that

multiemployer plans may pay the costs of defending trustees

and other plan fiduciaries; (p. 4)

(2) Multiemployer plans should be allowed to distribute

disclosure materials through employers and local unions. (p. 9)

(3) Multiemployer plans should be allowed to limit service

credited for vesting purposes to service performed in covered

collective bargaining units. (p. 11)

2
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(4) The prohibited transaction rules should be amended

to allow the payment of trustee expenses on the basis of rea-

sonable per diem rates. Cp. 12)

(5) Xultiemployer plans should not be required to accept

the deductible employee contributions proposed by the bill.

(p. 14)

(6) The provision requiring courts to allow reasonable

attorney's fees and costs where the plan prevails in An action

to collect delinquent employer contributions should be expanded

to include the enforcement of plan provisions requiring the

payment of liquidated damages. (p. 17)

f7) The provision liberalizing the rule concerning the

return of mistaken contributions should be expanded to allow

the return of contributions not permitted to be made by the

Labor Management Relations Act and not made by mistake. (p. 19)

(8) The provision modifying the accrued benefit rules

for multiemployer plans should be clarified with respect to the

status of deferred vested participants who subsequently return

to covered employment. (p. 21)

ERISA SHOULD BE AMENDED TO RESOLVE
OTHER IMPORTANT PROBLEMS AFFECTING

MULTIEMPLOYER PLANS

The ERISA Improvements Act of 1978 addresses many of the

problems faced by multiemployer plans under ERISA. However,

we believe that several other important problems affecting

8
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multiemployer plans also should be dealt with as soon as

possible. These problems are described below and we urge

that the Subcommittees adopt our proposed solutions to these

problems in their consideration of amendments to ERISA.

ERISA Should be Amended to Clearly Establish that Multiemployer
Plans May Defend Suits Against Trustees and Other Plan Fiduciaries

The cumulative impact of ERISA's broad and complex statu-

tory scheme involving the potential for an infinite variety of

suits under the guise of alleged breach of fiduciary responsi-

bility, procedural and jurisdictional rules providing broad

access to Federal courts, and ERISA's prohibition of exculpa-

tory clauses, has caused many plans to purchase liability in-

surance against potential liabilities and defense costs of

plan fiduciaries.

Earlier this year, the WCT Plan encountered great diffi-

culty in securing any fiduciary liability insurance for its

28 labor and management trustees. This serious problem occurred

notwithstanding that no suit alleging scandalous conduct, charges

of self-dealing, theft or criminal acts has even been filed

against the WCT Plan. While some of the details are discussed

in the attached article from The Wall Street Journal, the end

result of several months of complex negotiations was that the

Plan obtained insurance from the only carrier willing to insure

it at an annual premium nearly four times that charged in the

4
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in the three prior years.

We believe the experience of the WCT Plan raises impor-

tant policy issues which directly affect the ability of jointly

administered plans to retain and attract labor and management

representatives needed to serve as trustees as required by law.

The crux of the problem is the potentially significant costs

that trustees may incur defending themselves in litigation and

the consequent need to obtain insurance even though, if per-

mitted by law, the plan may be better off financially reimbursing

such costs. We believe this important problem would be most

effectively resolved by enacting legislation which clearly

establishes that multiemployer plans may defend suits against

plan fiduciaries except where there is sufficient cause for

a court to find that the individual fiduciaries have acted in

bad faith or in a willful or reckless manner sufficient to

warrant severance of their defense.

Before the enactment of ERISA, most multiemployer plans

did not purchase liability insurance. Civil actions against

such plans were customarily defended by attorneys retained

by the trusts, and the state of then current law did not pre-

clude this practice. After ERISA was enacted, as representa-

tives of the Labor Department are aware, the common practice

of multiemployer plans was to purchase fiduciary liability

insurance for the plan in connection with which individual

trustees purchased waiver of recourse coverage at a small

6
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charge. However, seriou- questions have been raised as to

whether ERISA generally allows a multiemployer plan to pay for

the defense of actions brought against individual trustees.

While the Department of Labor has issued several advisory

opinions indicating that plans may pay the defense costs of

plan fiduciaries in certain cases (subject to repayment if

there is a finding of individual liability), these opinion

letters axe based on the unique facts and circumstances of

individual cases and, therefore, may not be applicable to most

multieunployer plans and the trustees thereof in the wide

variety of suits that may be filed. As a result, the only

alternative that provides some measure of security appears to

be the purchase of costly insurance, assuming that it can be

obtained.

We emphasize that the focus of our concern in this regard

is not with the costs of defending acts which are clearly

culpable and should reasonably be expected to give rise to

personal liability. Rather we are concerned with the costs

of defending individual trustees in the much more typical

case which does not involve allegations of individual wrong-

doing, but calls into question the collective judgement of

a board of trustees on a wide range of possible issues in-

volving plan design, amendments, administration and compliance

with other Federal laws. The costs of defending a major law-

suit may run into tens or hundreds of thousands of dollars --

6
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quite apart from whether the claim is well-founded or frivo-

lous. The possibility that many such suits may be pending at

any point in time is a very real tne for a plan of any con-

siderable size.

Under these circumstances, multiemployer plans are faced

with a difficult problem. They may purchase insurance,if

available,at a great cost to the plan, or they can assume the

risk of not being able to retain and attract competent people

to serve as trustees. Insofar as the latter "alternative" is

concerned, or where insurance is not available, we believe

there are few people who would assume the responsibilities as

trustees of large multiemployer plans knowing that their per-

sonal assets may be exhausted in the defense of a wide variety

of lawsuits, most of which ultimately prove to be unfounded.

In view of the potential inability of plans to obtain

appropriate insurance against defense costs at a reasonable price

or at any price, and the needs of multiemployer plans to re-

tain and attract competent persons to administer them, the

resolution of this problem by legislation appears to be

the only practical and justifiable solution. Consequently,

we strongly urge that ERISA be amended to permit multi-

employer trust funds to pay the costs of defending suits

against trustees and other fiduciaries unless, in general,

there is sufficient cause for a court to find that individual
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fiduciaries have acted in bad faith or in a willful or reck-

less manner sufficient to require the court to sever their

defense by the plan. In making this proposal in general

terms, we note that ample precedent for such principles can

be found in various state laws governing indemnification of

officers and directors of corporations and in certain Federal

laws and regulations. While the precise standard to be adopted

will necessarily require careful consideration, the standard

must be sufficient to allow honest and sincere fiduciaries to

exercise their customary plan responsibilities without fear

of personal liability for the costs of defending their deci-

sions.

Alternative Method for Multiemployer Plans to Distribute
Disclosure Materials, Limiting Credited Service for Vesting
Purposes to Service in Collective Bargaining Units, and
Payment of Trustee Expenses Based on Reasonable Per Diem
Rates

Last October, in connection with its ERISA Oversight

Hearings, we filed a written statement with the Subcomittee

on Labor seeking legislative solutions to several major prob-

lems affecting the WCT Plan. Of the problems described in our

previous statement, we believe those summarized below are

appropriate for resolutionin connection with the legislation

currently under consideration, and we urge their adoption in

this regard.

8
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We note that another important problem, involving the need

for procedures to allow multiemployer plans to deal with poten-

tial adverse effects caused by withdrawing employers, described

in our prior statement would be more appropriate for consider-

ation in connection with the subject of termination insurance

coverage for multiemployer plans.soon to be taken up by the

Subcommittees.

1. Alternative Method for Multiemployer Plans to
Distribute Disclosure Materials.

We have previously explained the difficult and costly

steps the WCT Plan has taken to accumulate and maintain home

address records for its approximately 674,000 active parti-

cipants. These efforts were undertaken at an estimated start-

up cost of about $2.5 million and an expected annual maintenance

cost of $1 million. To date, these efforts have generated a

slightly greater than 50% rate of response and, with the WCT

Plan's substantially mobile covered population, it is likely

that many of these addresses are already incorrect. The reason

for undertaking this major task is to comply with various pro-

visions of ERISA which, as interpreted by Labor Department

regulations, effectively require the delivery of disclosure

materials (summary plan description, summary annual report,

statement of accrued benefits) by first class mail.

9
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We continue to believe very strongly that the possibility

that the WCT Plan can ever accumulate accurate fome address

records for substantially all participants is very remote.

We also believe that the method of distribution customarily

used by the Plan, i.e., distributing materials to employees

through their employers and local union representatives,

is likely to reach as many or more participants as the use

of the mails--at a substantial savings in administrative

burdens and costs.

Consequently, we again urge that ERISA be amended to

allow multiemployer plans to satisfy those ERISA disclosure

obligations which require automatic contact with participants

through the plan administrator's delivery of sufficient

copies to employers and local unions who, pursuant to

independent statutory requirements, would distribute such

materials to participants on a timely basis. At a minimum,

we believe ERISA should include reasonable rules which

multiemployer plans can rely on for purposes of the

existing requirements. Specifically, we recommend that

the administrator of a multiemployer plan be considered to

satisfy ERISA's disclosure requirements (i) by delivery of

the subject document to the participant's last known address

or, if no such address has been furnished despite reasonable

efforts by the plan to obtain one, (ii) by delivery of the

10
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subject document to the participant's last known employer

or local union representative, who, in turn, would be required

to make reasonable efforts to deliver the subject document

to the participant.

2. Limiting Credited Service for-Vesting Purposes
to Service in Covered Collective Bargaining Units.

In our October 1977 statement, we urged that final

Labor Department rules which require multiemployer plans

to credit for vesting purposes service with an employer

which immediately precedes or follows a period of service

in a collective bargaining unit covered by the plan be

changed by legislation.

We would emphasize that compliance with these rules,

if possible at all, is extremely difficult because multi-

employer plans are not equipped to keep track of service

which is performed outside of a collective bargaining

unit for which employer contributions are made to the plan.

Compliance with other ERISA requirements, such as the

reporting of accrued benefits of vested terminated parti-

cipants, is complicated considerably by these rules because

participants may become vested years after they left a

bargaining unit covered.by the plan. Moreover, as a

policy matter, these rules run counter to the collective

bargaining process because they require the maintenance

of continuing relationships between employers, union rep-

resentatives and the plan notwithstanding the absence Of

any further collective bargaining relationship.

11
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In view of the significant opportunity which multi-

employer plans have long provided for employees to accumu-

late vesting credit notwithstanding frequent job changes,
we believe that a balancing of the interests of such.plans

and their participants supports a reasonable limitation on

years of service required to be recognized for vesting

purposes to that performed in collective bargaining units

for which the employer is currently required to make con-

tributions to the plan.

3. Payment of Trustee Expenses on the Basis of
Reasonable Per Diem Rates.

While not of the same magnitude as the problems

described above, we believe the adoption of a solution to

one problem described in our October 1977 statement would

be appropriate in connection with the technical changes

proposed under the prohibited transaction rules.

Prior to ERISA, the WCT Plan (and other multiemployer

plans) established a single per diem rate with respect to

the payment of expenses incurred by trustees in performing

their duties. Because section 408(c) (2) appears to prohibit

payments for expenses on a per diem basis, the Plaa changed

its practice and now provides for the direct reimbursement

of expenses actually and properly incurred. As a result,

Trust expenses have increased considerably. We suggest,

therefore, that multiemployer plans at least be permitted

12
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to again pay trustee expenses on the basis of per diem

rates subject to a reasonableness standard.

COMMENTS ON SPECIFIC
PROVISIONS OF S. 3017 */

Preemption of Federal Securities Laws

We strongly support the provisions of the bill which

would remove most employee benefit plans from the scope of

the Federal securities law and eliminate the potential

liability of plans, trustees, etc., for alleged violations

of such laws. The WCT Plan is or has been a defendant in

at least three Federal court actions involving allegations

of Securities Acts violations. As the provisions of the bill

recognize, such suits threaten to undermine the economic

soundness of plans on the basis of a statutory scheme which

both Congress and the employee benefit plan community did

not consider applicable when the detailed regulatory

framework of ERISA was in the process of development. In

our view, the only reasonable solution is to promptly

eliminate this additional potential layer of Federal regula-

tions of employee benefit plans as the bill proposes to do.

*/ We note that the comments below do not reflect our
thoughts as to technical or clarifying changes that
might be considered in connection with these and other
provisions of the aill.

18
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Multiemployer Plans Should Not be Required to Accept
Employee Contributions

The ERISA Improvements Act addresses the tension between

employer-provided pensions and the IRA program by allowing

employees to make a limited amount of voluntary tax-deductible

contributions to the qualified plans in which they participate.

Qualified plans would be required to accept such contributions.

The WCT Plan agrees that steps to resolve the problems

which the IRA program has created for qualified plans should

be resolved as soon as possible. However, for multiemployer

plans, particularly one as large as the WCT Plan, the

requirement that the Plan accept such contributions will

substantially increase the burdens of plan administration

and will further strain plan recordkeeping capabilities

which have already been stretched to the breaking point

by ERISA. Accordingly, we strongly renommend that

multiemployer plans not be required to accept such contribu-

tions. Instead, participants in such plans should be

-allowed the alternative of making deductible voluntary

contributions to an IRA.

The WCT Plan has already expended considerable amounts

of time and money in its efforts to develop programs to

comply with the plethora of administrative requirements

imposed directly or indirectly by ERISA. As noted earlier,

attempts to establish and maintain current home address

files for disclosure purposes have confronted the Plan

14
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with major problems and costs. Much time and money has

been expended on developing a program for compliance with

ERISA's requirements for reporting and disclosure

of accrued benefits of terminating participants. Com-

pliance with the detailed joint and survivor annuity

election rules represents another layer of admInistrative

complexity created by ERISA.

If the WCT Plan is required to accept voluntary

contributions, it could, at the extreme, be faced with

accounting, maintenance and investment responsibilities

for nearly 700,000 individual accounts. Moreover,

new accounts may h&ve to be established for the scores of

thousands of persons entering the plan each year. In

terms of the number of accounts alone, this would put the

WCT Plan in the same category as many of the nation's

larger banks and savings and loan associations. The burden

and complexity of accounting for all these funds, tracking

employees as they move among employers within and without

the plan (to prevent multiple or ineligible contributions)

etc., would be immense.

In addition to imposing severe administrativel'burdens

on the Plan, the proposed requirement could materially com-

plicate administration by participating employers who may

be required to accept and remit the employee contributions

to the Plan. Employers contributing to multiemployer plans

15
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frequently are small employers with unsophisticated record-

keeping practices and limited personnel, and the potential

for inadvertent errors and misunderstanding would be great.

It is unclear whether the bill would allow plans to

charge the expenses of administration to the accounts of

contributing participants. If this is not permitted, the

WCT Plan will also be faced with additional expenses which

could easily involve millions of dollars annually. Such

expenses would have to be paid for through an increase in

employer contributions or by a reduction in plan benefits

adversely affecting both contributing and non-contributing

employees.

We believe strongly that any proposal intended to

mitigate the adverse effects of the IRA program on tax

qualified plans should not be designed in a way which over-

whelms the plans to be helped. In the case of the WCT

Plan, this would clearly be the result if it is required

to accept employee contributions. Consequently, we

believe the most reasonable solution is to allow active

participants in multiemployer plans to make their voluntary

contributions to IRAs subject to the limits established

by the bill. While we assume that the proposal did not

include this alternative to avoid subjecting employees to

the complexities of the IRA provisions, we point out that

16
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allowing IRAs as an alternative also has important advan-

tages to employees, particularly the highly mobile group

that participates in multiemployer plans. Specifically,

making IRAs available would also make available tax free

"rollover" provisions thereby enabling employees to take

their contributions with them when they leave their plans.

Also, individuals may well prefer to have the control

over the investment of their tax deductible funds that the

IRA provisions make possible. If the complexities of the

IRA rules are the principal concern, it would seem to be

more effectively addressed by simplifying the rules

governing IRAs.

Improving the Ability of Multiemployer Plans to Collect
Contributions from Delinquent Employers

In the statement we filed with the Subcommittee

last October, we recommended several measures to better

enable multiemployer plans to collect contributions owed

the plan by employers under bargaining agreements negotiated

with local unions and to enforce related plan provisions.

We strongly support the provisions of the bill which

(i) would make an employer's obligation to contribute to a

collectively bargained plan an obligation enforceable

under ERISA and (ii) would require courts to allow reason-

17
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able attorney's fees and costs where the plan prevails

in such an enforcement action.

While these provisions should encourage employers to

meet their contractual obligations on a timely basis, we

believe that, as recommended in our October 1977 statement,

a similar approach be adopted with respect to plan provisions

requiring the payment of liquidated damages (based on a

percentage of the delinquency) where employers are

nevertheless delinquent. Particularly where a delinquency Is

long outstanding, it is only through the enforcement of a

liquidated damages provision that the plan can be made

whole for the costs of collection (other than attorney's

fees) and lost investment earnings on the delinquency.

Yet, plans have experienced considerable difficulty in

securing judicial enforcement of such provisions ordinarily

on the basis of state contract law considerations. We

believe it would be consistent with the policy of the bill

to further provide for enforcement of plan provisions requiring

the payment of liquidated damages (in an amount up to at

least 12 percent of the delinquency) with respect to

contributions which are'not made in accordance with the

applicable bargaining agreement, and we urge that such

an amendment be adopted.

18
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Refunds of Mistaken and Similar Contributions

The bill would resolve, at least in part, a very

common problem of multiemployer plans by amending section

403(c) of ERISA to allow such plans to return contributions

made by mistake of fact within one year after the plan

administrator knows of the mistake. This provision

recognizes that multiemployer plans regularly receive

monies mistakenly contributed by employers and that the

error in contributions is, more often than not, discovered

more than a year after the contribution was made.

The WCT Plan supports this proposed amendment to

section 403(c), and believes it should be expanded to

allow multiemployer plans to refund amounts it receives

in many other common situations but where the contribution

probably was not made by "mistake of fact". Generally,

these situations involve payments to multiemployer plans

which do not satisfy the pension plan exception to the

prohibition of the Labor Management Relations Act on

employer payments to, and their acceptance by, employee

representatives. While this exception would apply to pay-

ments to jointly-trusteed pension and other plans provided

that "the detailed basis on which such payments are to be

made is specified in a written agreement with the employer,"

19.
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(29 U.S.C. S 186(c) (5) (B)) there are numerous cases where

employers make payments to the plan which are not provided

for in a valid bargaining agreement and which may not in

fact have been made by mistake. For example,

(1) An employer or individual may make payments.

to the plan in order to establish entitlement to benefits

where there is no valid collective bargaining agreement

in effect which provides for such contributions.

(2) Payments may be made to the plan for persons

who are not employees (e.g., they may be non-employed

relatives of the employer, a partner in a partnership which

has entered into a collective bargaining agreement for

its employees, etc.).

(3) Similarly, payments may be made for persons

who are employed by the employer but who are not in bar-

gaining unit covered by an agreement which provides for

employer contributions.

In these and other situations, the common practice

has been to attempt to return the unacceptable payments

once their existence has been established. Hundreds of

such cases may be discovered each year. In these cases

also, reasonable plan audit procedures may not result

in discovery of the payments until more than a year after

the payment was made.
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We believe the bill should alleviate the constraints

of section 403(c) of ERISA in all the common situations

where that section may be interpreted to prohibit a refund

of contributions which is otherwise proper or required. Ac-

cordingly, we recommend that the provision of the bill relating

to the return of contributions be expanded to provide that,

in the case of a payment to a plan which does not satisfy

the requirements of section 302(c)(5) of the Labor

Management Relations Act, 1947 (29 U.S.C. S 186(c) (5)), the

plan administrator may return the payment to the person

who made it within one year after the plan administrator

determines that the payment does not satisfy the require-

ments of that section.

Modification of Accrued Benefit Rules for Multiemployer
Plans

While technical in nature, the provision of the

bill (section 234) which would allow multiemployer plans

to apply the "three percent" or 'fractional" accrual

alternatives by projecting the normal retirement benefit

on the basis of the average accrual (employer contribution)

rates should resolve an important problem under the accrued

benefit requirements. The current rules generally have the

effect of requiring a plan to grant retroactive increases
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in accrued benefits when an employer in L multiemployer plan

increases the rate of contributions (and related annual accrual

rate) for future periods. This and other features of the

current rules are inconsistent with reasonable accrued benefit

structures commonly employed in multiemployer plans and which

do not involve "back-loading" intended to be prohibited by the

rules enacted in ERISA.

It is unclear whether a related potential problem in-

volving the three percent and fractional accrual alternatives

would be clarified by the bill. The problem involves in-

dividuals who terminate active participation with vested bene-

fits and return to work, many years later, for a short period

prior to retirement when plan benefits have substantially in-

creased. It is possible to interpret present law to require

plans to pay benefits to these individuals based on the recent

increased benefit levels for periods of pre-break participation

(as well as for post-break participation) even though the plan

only received contributions supporting the much higher benefit

levels for a short period. This would present individuals

with substantial opportunities for adverse selection that would

be extremely detrimental to plans.

While the provision in the bill may be interpreted to

resolve this problem, we recommend that it be clarified to

more clearly establish that the accrual rules are to be applied

separately to years of participation which are separated by a
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significant break period (e.g., two consecutive one-year breaks

in service). Alternatively, if the provision in the bill was

intended to resolve this problem, it is important that the

accompanying conittee report clarify this intention through

an example or otherwise.

Funding to Take Account of Future Amendments

Another technical provision of the bill which is impor-

tant to multiemployer plans is that which would require current

funding requirements to be determined on the basis of all plan

provisions, including those scheduled to become effective in

a plan year after the year of adoption. While we have some

reservations as to whether this provision should be applicable

to all plans (regardless of the funding method otherwise used),

it would allow many multiemployer plans to resolve current

funding problems by adopting a plan amendment which would re-

duce accrued benefits in a later year, thereby avoiding

the need to immediately or retroactively reduce accrued bene-

fits. This flexibility is particularly important to such plans

because the increased employer contributions needed to avoid

an unanticipated funding problem would not be obtainable until.

collective bargaining agreements are renegotiated (possibly up

to three years later).
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The WCT Plan appreciates this opportunity to present its

views on the ERISA Improvements Act of 1978 and the ways in

which the bill could resolve other important problems created

by ERISA.

Very truly yours,

T. N. McNamara Theodore R. Groom
Pillsbury, Madison & Sutro Groom and Nordberg

Attorneys for the Western Conference of Teamsters
Pension Trust Fund
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Lloyd's Won't Renew Liability Insurance
Of Trustees of Western Teamsters Fund

By Jw Dzn~.eHAL. According to the documents, the Wesiern

8JIP-p. 9W9.o/6I THu.WASn "ZJO ,AL Conference's three-year policy expiring last
SAN. FRANCISMT - Undirwrlters at .April IT had a $1 million liability limit at a

:Uoyd's oLondmbn *re usdto eewt ' premium of$U,00. By contrast the Central
fiduclry liability Innme of trustees of States' one-year policy expiring last Feb. U
the Western Canference ot Teamste Trust had a $5 million liability imt for a pre-Fund. MIum of 1149000. "

Also. citing the costs of defending law- Itlowin the notice o o a othe
suits. Uoyd's said It wouldn't any longer Western Conference. one document shows.
provide coverage for "aW Teamster-afll- the fund's broker. March & Mcimnan coo.
ated fund." tacted "all insurance companies known to

Lloyd-s used to renew the Western underwrite fiduciary liability In r" As
Conference policy even though the fund has a result, Marsh found that only Aetna Cas-
$2 billion In Lasses on deposit with Prudeo- ualty & Surety Co., a unit of Aetna Le.&
tial Insurance Co. of America for Invest- Casualty. was willing to consider coverage.
mont under a group mnulty contract, Ac. "Following extensive and delicate nego.
cording to documents Lloyd's said the West- tiatons," according to one document Aetna
erm Conference fund is "an uninsurable agreed to a On-year. $1 million liability
rIsk" limit poUcy with a total premium o 8200.-

Details of Lloyds decisions are contained 000. In addition, for another S49.500 payable
In documents from the Western Conference to Lloyd's, the claims and dlscoveryperiod
fund's law ft San o d under the previous policy was extended for
bury. Madison & Sutm th bzA's Insrance a year. Together. the premiums represent a
broker. ..Marsh & McLennan Inc. and 278% Incease from the annual premium for
Uoyd's surplus loes broker, Walker & Co the prior three-year period.-.:-

Shortly before the Western Conference I What most concerned the fr's counsel,
policy was to expire In April. the union man- though, was the provision In the policy that
aged to obtain a one-year policy at an al- limits the reimbursement o defense costs to
most 300% increase In premium and ith a an aggregate SIO.000. with anything over
severe restriction on the amount o legal de- that amount paid by the union. According to
enre fees that would be reimbursable. a source at the fund's law firm legal fees

Observers say that the difficulty, and In for defending the Western Conference have
some cases, Inability of Teamsters funds to "easily been over $100.000 a year."
obtain fiduciary liability Insurance coverage "it is endIrely unreasonable and unrealls-
Is causing a serious concern at funds and tic." said PLsbury, Madiso & Sutro in a
could precipitate a crisis if trustee d resign. t ilt uy . adiso &Soro"In
At the Western fund. according to docu- letter to the 1.S. Department 01 Labor. "to
meats, many of the 8 trustees planed to expect such people (hod trustees). to serve

Igf they wereecovreed. • rusee o lre mudu i pans
without someassurance that theirpesd'

As reported previously, the muchlnveu assets won't be used or exhausted to defend
gated Teamsters Central Stat. Pension a wide variety of lawsuits, moot of which

ud aod Its-related Health and Wetare prove to be unfounded oreven frivolous '
Fund found its fidudcay liability coverage The letter from the und's counsel to ie
canceled In March by a unit 01 Aetna Life & labor secretary suggests that the Employei
Casualty Co. Slncow t according to Retirement Income Security Act te
sources, both funds haven't been able to oh- amended to allow a fund to defend Its trus-
tain any coverage and have been searching tees In lawsuits rather than baye that de-
outside the U.S. for covdW. .. ,....,,. fense provided for _hroulit.lnsurance.

Aspokesman for the Western Conference Among other things, the-letter cites thej
confirmed the details of the fund's Insurance "wasteful" expense of Its current insurance
woes. adldtn that '"u problem is that we and argues that It would be less expense to

geys gt Lumped in wpit those people at self-nsure Its legal cts.'00*.
the Central States fund."

Even though Lloyd's sald It was aware
that theWesternConferenceIsentlrely inde- THE WALL STREF.TJOURNAI,.
pendent from the Central St-s, f*uds and Friday. June 16, 1978
has an "excellent reputation In the Industry
and with government agenes." documents
say. Teamster funds appear to be "sitting
targets for hdatloe," The underwriters
said they weee concerned by the "plethora
of lawsuits' against Teamster funds In the
East and Midwest, particularly the Labor
Departments suit filed earlier this year
charging former trustees 01 the Central
States Pension Fund with m1smaaging fund
assets.
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Lo

%5L~ o-4 UA A N & . ViAN(, ON CLAWARE 19899~ -302) 655 4011I

September 7, 1978

The Honorable Harrison A. Williams, Jr. 4
Room 352 Russell Senate Office Building
Washington, D. C. 20510

"C3

Dear Senator Williams: ,

I understand the ERISA Improvements Act, S. 3017,
is currently being marked up for submission to your sub-
committee. Section 274 of the proposed bill would amend
ERISA to allow Banks to collectively invest Keogh (HR-bO)
plans, IRA plans sponsored by an employer or a labor union
and Internal Revenue Code Section 40L qualified plans without
subjecting such collectively invested plans to the registration
requirements of the 1933 Securities Act, the 1934 Exchange Act
and the 1940 Investment Company Act. I strongly urge that
this provision be retained in the final version of S. 3017
when it is reviewed by your subcommittee.

The retention of this provision is absolutely es-
sential if the Banking community is to properly service its
customers who are desirous of establishing smaller retirement
plans than can be economically individually invested. Although
various organizations have raised the spector of unregulated
business activity in this area, I am sure that you are well
aware of the extensive regulations Banks are subject to on the
State and Federal levels other than that provided by the Security
Exchange Commission. The passage of S. 3017 containing the col-
lective investment provision would re-enforce the Congressional
intent, as evidenced by the original passage of the Employee
Retirement Income Security Act of 1974, to provide expanded bene-
fits at nominal costs to the working individuals of the United
States and eliminate the costly multiple layers of regulations in
this area without decreasing the rights of plan participants.

Thank you for any consideration you are able to give
this matter.

Sincerely,

William T. quillen
Senior Vice President

WTQ ralk
cc: The Honorable William V. Roth, Jr.

The Honorable Joseph R. Biden
The Honorable Thomas B. Evans, Jr.
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